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THE  LAW  OF  PRIVATE  CORPORATIONS. 


CHAPTER  VIII. 

THE  VALIDITT  OF  CORPORATE  ACTS. 

§  675.  Introdiiotory  Remarks.  — ^  In  order  to  determine  the 
legal  effect  of  an  act  ostensibly  performed  by  a  corporation, 
or  by  an  agent  acting  on  its  behalf,  it  is  often  necessary  to 
consider  the  application  of  a  number  of  distinct  principles 
of  law. 

Corporations  almost  invariably  apt  through  agents.  There 
are  few  acts  which  a  corporation  aggregate  can  possibly  per- 
form without  the  intervention  of  an  agency  of  some  kind.^ 
It  becomes  necessary,  therefore,  in  almost  every  instance  in 
which  the  legal  effect  of  a  corporate  act  is  in  question,  to 
consider  the  application  of  the  doctrines  of  the  law  of  agency. 

The  principles  of  the  law  of  agency  apply  to  corporations 
and  to  individuak  alike.  The  general  rule  is,  that  a  corpo- 
ration as  well  as  an  individual,  is  responsible  only  for  such 
acts  as  are  performed  by  its  agents  in  pursuance  of  the  au- 
thority granted  them.  But  this  general  rule  is  subject  to 
important  qualifications.  It  is  well  settled  that  a  principal 
may  be  estopped,  as  against  a  person  dealing  with  his  agent 
in  good  faith,  from  denying  the  authority  of  the  agent  to 
bind  him  by  an  act  within  the  scope  of  the  agent^s  apparent 
powers.  A  principal  may  also  become  responsible  for  an  un- 
authorized act  of  his  agent,  by  ratifying  the  act  after  it  has 

^  Even  the  shareholders  at  cor-  of  an  implied  delegation  to  the  ma- 
porate  meetings  can  bind  the  asso-  jority  of  power  to  represent  the  whole 
dation  by  their  vote  only  by  virtue   association.    See  infrOf  §§  641-647. 

VOU  II.  —  1 
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been  performed.  The  exceptions  to  the  rale,  as  well  as  the 
rule  itself,  are  elementary  doctrines  of  the  law  of  agency, 
and  are  applicable  to  corporations  and  to  individuals  alike. 

§  576.  Assuming  that  a  corporation  has  in  fact  performed 
an  act,  or  is  responsible  for  the  act  upon  the  principles  of 
agency,  it  becomes  necessary  to  consider  to  what  extent  the 
validity  of  the  act  is  affected  by  other  rules  of  the  common 
law,  or  by  statutory  enactments.  The  general  rules  of  law 
relating  to  contracts  and  property  rights  apply  to  corpora- 
tions as  well  as  to  individuals.  Thus,  a  corporation  is  bound 
by  the  general  laws  relating  to  transfers  of  property,  the 
usury  laws,  the  statute  of  frauds,  and  the  rules  relating  to 
the  interpretation  of  contracts.  A  corporation  is  also  subject 
to  the  law  of  torts  and  nuisances,  to  the  same  extent  as  an 
individual. 

It  has  been  pointed  out,  that  the  common  law  prohibits  the 
unauthorized  exercise  of  corporate  powers.  In  order  to  de- 
termine the  legal  effect  of  a  corporate  act  performed  by  an 
association  in  excess  of  the  powers  authorized  by  its  charter 
or  by  statute,  it  is  therefore  necessary  to  consider  the  effect 
of  this  common  law  prohibition ;  and  if  an  act  is  not  merely 
unauthorized,  but  in  violation  of  some  legislative  enactment, 
it  is  necessary  to  consider  the  effect  of  the  legislative  enact- 
ment, as  well  as  of  the  general  common  law  rule  against  un- 
authorized corporate  acts. 


PART  I. 


THE  BBSP0N8IBILITT  OP  A  CORPORATION  FOB  THB  ACTS  OF 

ITS  AGENTS. 

A. 

§  577.  Application  of  the  Xiaw  of  Agency  to  Corporations.  — 
It  is  well  settled  that  the  law  of  agency  applies  equally  to 
corporations  and  to  individuals.  *^  The  result  of  the  cases  is, 
that  for  acts  done  by  the  agents  of  a  corporation,  either  in 
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contractu  or  in  delicto^  in  the  course  of  its  business,  and  of 
their  employment,  the  corporation  is  responsible,  as  an  indi- 
vidual is  responsible  under  similar  circumstances."  ^  *^  The 
rule  in  such  cases  is,  that  corporations,  like  natural  persons, 
are  bound,  and  bound  only,  by  the  acts  and  contracts  of  their 
agents,  done  and  made  within  the  scope  of  their  authority."  ^ 

§  678.  The  general  rule,  that  a  person  is  not  bound  as 
principal  by  an  act  performed  by  another  on  his  behalf,  unless 
authority  to  perform  the  act  was  previously  granted  to  the 
person  acting  as  agent,  must  be  qualified  by  two  exceptions 
resting  upon  distinct  principles  of  law.  The  first  is,  that,  if 
an  agent  is  invested  by  his  principal  with  apparent  authority' 
to  carry  on  a  certain  course  of  dealing,  the  principal  impliedly 
consents  to  be  bound  to  any  person  who,  in  good  faith,  deals 
with  the  agent,  with  the  scope  of  the  authority  so  delegated  ; 
and  the  principal  will  be  estopped  from  showing  that  the 
agent  exceeded  the  authority  actually  conferred,  if  the  person 
dealing  with  the  agent  had  no  notice  that  he  acted  in  viola- 
tion of  his  instructions.^  The  second  exception  is,  that,  after 
a  person  has  ratified  an  act  performed  on  his  behalf,  he  will 
be  bound  to  the  same  extent  as  if  he  had  originally  authorized 
the  act  to  be  done.^  The  general  rule  and  the  exceptions 
thereto  apply  with  full  force  to  corporations. 

§  579.  CorporationB  not  bound  by  unauthorized  Acts.  —  Cor- 
porations must  necessarily  act  through  agents;  and  in  all 
matters  involving  the  exercise  of  discretion  corporations  are 
compelled  to  depend  almost  wholly  upon  the  good  faith  of 
those  whom  they  have  employed  to  represent  them.  The 
important  interests  which  are  frequently  intrusted  to  the 
agents  of  corporations,  and  the  facility  with  which  this  trust 
can  be  abused,  to  the  loss  of  the  shareholders,  should  incline 
the  courts  to  scrutinize  with  some  degree  of  strictness  any 
excess  of  the  authority  delegated.  It  is  but  justice  to  the 
shareholders  of  a  corporation  to  hold  that  the  company  shall 

1  Per  Mr.  Justice  CampbeU,  in  &o.    By.    Co.  v,  James,  22    Wis. 

Philadelphia,  &c.  B.  B.  Co.  t;.  Quig^  199. 
ley,  21  How.  202,  210.  •  Infra,  §  585  et  seq. 

*  Per  Dixon,  C.  J.,  in  Chicago,        *  Infra,  §  618  et  uq. 
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not  be  chargeable  with  unauthorized  aots  of  its  agents,  unless 
a  clear  reason  is  shown  for  holding  the  contrary. 

No  authority  entitled  to  respect  has  ever  denied  the  gen- 
eral rule,  that  a  corporation  is  not  bound  by  acts  performed 
by  its  agents  in  excess  of  the  authority  delegated  to  them. 
The  authorities  affirming  the  general  rule  are  too  numerous 
to  be  cited;  it  is  recognized  in  almost  every  case  cited  in 
this  chapter. 

§  680.  Acts  in  Xbcoesa  of  the  Charter.  —  The  powers  pos- 
sessed by  the  various  agents  of  a  corporation  may  be  limited 
by  the  terms  of  their  appointment,  or  by  custom ;  but  the 
ultimate  source  of  their  authority  is  always  the  agreement 
of  the  shareholders,  expressed  in  their  charter  or  articles  of 
association.^  It  follows,  therefore,  that  if  an  act  is  in  excess 
of  the  chartered  purposes  of  a  corporation,  it  will  always  be 
outside  of  the  powers  delegated  to  the  company's  agents,  as 
well  as  in  excess  of  the  corporate  powers  which  the  company 
is  authorized  by  law  to  exercise. 

The  general  rule,  that  a  contract  made  by  an  agent  of  a 
corporation  in  excess  of  his  powers  does  not  bind  the  com- 
pany, applies  with  peculiar  force  to  a  contract  which  is  in 
excess  of  the  charter  itself.  For  a  person  dealing  with  a  cor- 
poration must,  at  his  peril,  take  notice  of  the  terms  of  its 
charter,  and  of  the  fact  that  acts  in  excess  of  the  charter  are 
necessarily  in  excess  of  the  authority  of  the  agent  performing 
them.^ 

If  an  act  or  contract  is  in  violation  of  the  charter  of  a  cor- 
poration, the  company  may  generally  refuse  to  be  bound 
thereby ;  first,  because  the  agent  who  did  the  act  or  made 
the  contract  exceeded  the  powers  delegated  to  him  ;  and,  sec- 
ondly, because  the  doing  of  the  act,  or  creation  of  the  contract, 
involved  an  unauthorized  exercise  of  corporate  powers.  The 
application  of  each  of  these  objections  rests  upon  distinct 
principles  of  law,  and  each  has  numerous  exceptions.    They 

1  Supra^  Chapters  TX,  VII.  Pearoe  e.  Madison,  &c.  R.  R.  Co., 

*  Alexander    v.    Cauldwell,    83  21  How.  441;  Murphy  v.  City  of 

K.  Y.  480,  485;  Davis  v.  Old  Col-  Loaisville,  0  Bush,  189.    See  tn/m, 

ony  B.  R.  Co.,  181  Mass.  268,  260;  §  591. 
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should,  therefore,  always  be  considered  independently  of  each 
other. 

§  581.  Unantliorisad  Acts  do  not  bind  the  Corporation  be- 
oanse  eaceooted.  — In  some  of  the  cases  it  has  been  said,  that, 
while  the  general  rule  is  that  acts  and  contracts  in  excess  of 
the  charter  of  a  corporation  are  uUra  vires^  and  therefore 
not  binding  upon  the  company,  yet,  after  a  corporation  has 
enjoyed  the  benefit  of  an  act  or  contract  performed  on  its 
behalf,  it  will  be  estopped,  when  charged  with  responsibility 
on  account  of  the  act  or  contract,  from  setting  up  as  a  defence 
that  the  transaction  was  ultra  vires. 

This  statement  of  the  law  is  certainly  inaccurate.  It  has 
never  been  denied  that  the  principles  of  the  law  of  agency 
apply  to  corporations  and  to  individuals  alike,  and  it  is  cer- 
tain that,  according  to  the  elementary  principles  of  the  law 
of  agency,  a  person  does  not  become  responsible  for  acts  per- 
formed in  his  name  merely  because  these  acts  have  accrued 
to  his  benefit.  A  person  may  become  responsible  for  an  un- 
authorized act  performed  on  his  behalf,  by  ratifying  the  act ; 
but  ratification  would  imply  ^n  intention  to  adopt  the  un- 
authorized act.  Ratification  by  a  corporation  of  an  act  in 
excess  of  its  charter,  means  ratification  by  the  entire  body 
of  shareholders ;  no  agent  of  a  corporation  has  authority  to 
ratify  an  act  which  he  had  not  original  authority  to  do.^ 

The  fact  that  a  contract  in  excess  of  the  charter  of  a  cor- 
poration is  prohibited  by  law,  may  not  be  a  reason  for  hold- 
ing such  contract  void,  and  discharging  the  corporation  from 
liability  after  it  has  enjoyed  the  benefit  of  performance  by 
the  other  party.  But  the  common  law  prohibition  against 
unauthorized  corporate  action  does  not  in  any  manner  im- 
pair the  application  of  the  principles  of  the  law  of  agency ; 
the  application  of  the  principles  of  the  law  of  agency  must  be 
considered  without  regard  to  this  prohibition.  The  doctrines 
of  the  law  of  agency  are  founded  on  elementary  principles  of 
right,  and  neither  practical  justice  nor  the  science  of  the  law 
is  furthered  by  substituting  in  the  place  of  thesQ  principles  a 
purely  arbitrary  rule. 

»  Infra,  §  e22. 
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Statements  may  be  found  in  some  of  the  authorities,  to  the 
effect  that  ^^  the  plea  of  tUtra  mres  "  should  not  be  allowed  to 
prevail,  where  it  would  ^  accomplish  a  legal  wrong."  ^  These 
statements,  however,  refer  merely  to  the  effect  of  the  legal 
prohibition  against  unauthorized  corporate  acts ;  they  mean 
that  the  fact  that  a  transaction  is  in  excess  of  the  charter  of 
a  corporation  should  not  be  a  defence,  if  there  would  be  a  lia- 
bility according  to  the  general  principles  of  law  applicable 
to  unincorporated  companies.  It  certainly  cannot  be  main- 
tained that  the  application  of  the  established  principles  of  the 
law  of  agency  would  ^^  accomplish  a  legal  wrong." 

The  forcible  remai'ks  made  upon  this  subject  by  an  English 
judge  of  the  Court  of  Exchequer  are  well  worth  repeating. 
Bramwell,  B.,  said :  *^  I  cannot  help  adding  an  observation  on 
the  objection  made  to  the  honesty  of  a  defence  of  this  descrip- 
tion. It  is  said  the  company  has  contracted  and  the  company 
repudiates  its  contract.  There  cannot  be  a  more  perfect  fal- 
lacy. ^  Persons  without  authority  have  affected  to  contract 
for  the  company,  and  the  company,  repudiates  the  act,'  is  the 
true  expression.  A.,  B.,and  C.  are  in  partnership  as  hatters. 
A.  buys  boots  in  the  name  of  the  firm,  and  the  sellers  sue  A., 
B.,  and  C,  who  say  they  did  not  contract.  It  may  be  wrong  in 
A.,  but  are  B.  and  C.  to  blame  ?  I  do  not  say  the  corporation 
cases  are  cases  of  partnership,  but  the  principle  is  the  same.  "  ^ 

§  582.  FormalitieB.  —  The  agents  of  a  corporation  must  ob- 
serve all  formalities  which  are  required  by  the  company^s  char- 
ter in  the  corporate  transactions.  Even  the  majority  are  not 
at  liberty  to  disregard  the  forms  prescribed  by  the  charter, 
for  they  constitute  a  part  of  the  fundamental  agreement  be- 
tween the  shareholders.^    And  if  any  agent  of  a  corporation 

1  Railway  Co.  v.  McCarthy,  96  v.  City  of  Louisville,  9  Bush,  189 ; 

U.S. 267, p^r Justice Swayne;  Rider  Ex  parte  Williamson,  L.  R.  5  Ch. 

Life  Raft  Co.  v.  itoach,  97  N.  Y.  809 ;  Dougan's  Case,  L.  R.  8  Ch. 

878.  640. 

*  Bateman  v.  Mayor  of  Ashton,         With  regard  to  the  liability  to 

8  H.  &  N.  840.     See  also  Pearce  v.  account  for  benefits  received  under 

Madison,  &c.  R  R.  Co.,  21  How.  a  transaction  which  does  not  bind 

441;  Boynton  v.  Lynn  Gas  Light  the  corporation,  see  tn/ra,  §  715 

Co.,   124  Mass.   197;    Zottman  v.  et  $eq. 
San  Francisco,  20  Cal.  96;  Murphy        <  Supra,  §§  479,  644. 
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acts  in  a  manner  which  is  not  authorized  hj  the  company's 
charter,  his  acts  will  not  be  binding. 

Thus,  it  has  been  held  that,  where  the  charter  of  a  company 
requires  contracts  of  a  particular  description  to  be  in  writing, 
and  signed  by  specified  officers,  or  approved  in  a  specified 
manner,  no  agent  can  bind  the  company  by  a  contract  of  that 
description  unless  it  was  executed  in  the  manner  prescribed.^ 
And  if  the  constitution  of  a  company  requires  the  concur- 
rence of  a  certain  number  of  directors  in  the  making  of  a 
contract,  or  the  doing  of  any  other  corporate  act,  a  less  num- 
ber cannot  bind  the  company.^ 

§  588.  FormalltiM  in  the  Appotntment  of  Agents.  —  So,  where 
particular  formalities  are  required  by  the  charter  to  be  ob- 
served in  the  appointment  of  officers  or  agents,  no  valid 
appointment  can  be  made  except  in  conformity  with  the 
prescribed  rules.^  And  the  acts  of  an  officer  who  has  not 
been  properly  appointed  will  not  be  binding  upon  the  com- 
pany, unless  the  defect  of  authority  has  been  cured  by  a  sub- 
sequent ratification,^  or  the  company  is  estopped  from  showing 
that  the  agent  had  no  authority  to  represent  it.^ 

§  584.  When  Disregard  of  Formalitlee  is  not  Material  —  Per- 
sons dealing  with  the  agents  of  a  corporation  in  good  faith 
may  ordinarily  assume  that  all  formalities  prescribed  by  the 

1  Henning  v.  U.  S.  Ins.  Co.,  47        '  Beatty  v.  Marine  Ins.  Co.,  2 
Mo.  425;  Salem  Bank  v.  Gloucester  Johns.  109;  Gordon  v.  Preston  ^  1 
Bank,  17  Mass.  1;  Badger  v.  Amen-  Watts,  386;  Dawes  v.  North  River 
can,  &c.  Ins.  Co.,  103  Mass.  244;  Ins.  Co.,  7  Cowen,  402,  Ridley  v. 
Head   v.   Froridence  Ins.   Co.,   2  Plymonth,  &c.  Baking  Co.,  2  Exch. 
Cranch,  127 ;  Safford  v.  Wyokoff,  4  711, 718;  Kirk  v.  Bell,  16  Q.  B.  290; 
Hill,  446;  Murphy  r.  City  of  Louis-  Card  v.  Carr,  1  C.  B.  n.  s.  197. 
rille,  9  Bush,  189;  McCullough  o.  Compare  Thames  Haven  Dock,  &c. 
Moss,  5  Denio,  567.   Compare  Com-  Co.  v.  Rose,  4  M.  &  G.  552. 
mercial  Mut.  Ins.  Co  v.  Union  Mut.        *  People's  Mut.  Ins.  Co.  v.  West- 
Ins.  Co.,  19  How.  318.    As  to  the  cott,  14  Gray,  440  ;   Johnston  v. 
validity  of  instruments  not  under  Jones,  23  N.  J.  £q.  216;  Macon,  &c. 
seal,  where  the  charter  requires  a  R  R.  Co.  v.  Vason,  57  Ga.  314.    See 
seal  to  be  used,  see  Crampton  v.  Franco-Texan  Land  Co.  v.  Laigle, 
Varna  Ry.  Co.,  L.  R.  7  Ch.  562.  59  Tex.  839. 
Compare  In  re  (jeneral  Provident        ^  InfrCf  §  638. 
Assur.  Co.,  L.  R.  14  £q.  507,  512;        *  Infra,  §  687. 
and  see  tupra,  {$  838-341. 
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charter,  as  conditions  precedent  to  the  authority  of  the  agents, 
have  been  complied  with ;  ^  and  an  act  performed  in  disregard 
of  a  prescribed  formality  may  be  ratified  by  the  corporation, 
and  in  some  instances  by  its  managing  agents.^  In  some  in- 
stances, also,  provisions  in  a  charter  prescribing  formalities  to 
be  observed  by  the  company*s  agents  have  been  held  to  be 
mere  directions,  the  non-observance  of  which  would  not  impair 
the  authority  of  the  agents  to  bind  the  company.' 


B- 

§  585.  QnaUflcatlon  of  the  General  Role  that  a  Principal  is  not 
bound  by  nnauthorixed  Acta. —  The  general  rule  that  a  prin- 
cipal is  not  bound  by  the  unauthorized  acts  of  his  agents,  is 
subject  to  an  important  qualification.  A  principal  who  em- 
ploys an  agent  in  a  particular  transaction  or  course  of  busi- 
ness thereby  impliedly  invites  persons  dealing  with  the  agent 
in  that  particular  transaction  or  course  of  business  to  rely 
upon  the  agent^s  apparent  powers,  so  far  as  this  is  essential  to 
render  safe  dealing  with  the  agent  possible ;  and  the  principal 
will  be  liable  to  a  person  so  dealing  with  the  agent  in  good 
faith,  within  the  scope  of  his  apparent  powers,  although  the 

^  Injra,  §  610.     This  doctrine  LebanoD,  &o.  Gravd  Boad  Co.  «. 
cannot  be  invoked  by  those  persons  Adair,  85  Ind.  244;  Madison  County 
who  are  under  an  obligation  to  see  v.  Paxton,  57  Miss.  701.     So,  a  per- 
to  the  observaaoe  of   formalities,  son  who  has  notice  of  non-oompli- 
Managing  agents  of  a  corporation,  ance  with  prescribed  fonnaUties  is 
therefore,  cannot  as  a  rule  hold  the  not  protected.    Hackensack  Water 
company  bound  by  an  informal  act,  Co.  v.  De  Kay,  36  N.  J.  £q.  648, 
unless  it  has  been  ratified  by  the  565.    Infra,  §  589. 
corporation.    See  Ex  parte  Valpy,  «  Infra,  §§  618,  684. 
L.  R.  7  Ch.  289;  /n  re  Wynn  Hall  «  Thames  Haven  Dock,  &c.  Co. 
Coal  Co.,  L.  R.  10  £q.  515;  In  re  v.  Rose,  4  M.  &  G.  552;  Deaderick 
Natiye  Iron  Ore  Co.,  L.  R.  2  Ch.  D.  v.  Wilson,  8  Baxter,  108. 
845;  In  re  Newcastle  Marine  Ins.  A  provision  that  it  «  shall  be 
Co.,  19  Beav.  97,  107.    Compare  lawful "  to  convey  lands  of  a  corpo- 
In  re    General    Provident   Assur.  ration  in  a  prescribed  manner  does 
Co.,  L.R14  £q.  507;  In  re  General  not  exclude  other  methods  of  con- 
South  Am.  Co.,  L.  R.  2  Ch.  D.  837 ;  veyanoe.    Morris  v.  Keil,  20  Minn. 
Chambers  v.  Manchester,  &c.  Ry.  531;  fiason  v.  Mining  Co.,  90  N. 
Co.,  5  B.  &  S.  588;  Leggett  v.  New  Car.  417. 
Jersey,  &c.  Banking  Co.,  Saxt.  541; 
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agent  may  have  transgressed  the  authority  which  the  princi- 
pal intended  he  should  exercise.  This  doctrine  was  expressed 
in  an  elaborate  opinion  delivered  by  Davis,  J.,  on  behalf  of 
the  Court  of  Appeals  of  New  York,  in  the  following  words : 
^*  Where  the  principal  has  clothed  his  agent  with  power  to  do 
an  act  upon  the  existence  of  some  extrinsic  fact  necessarily 
and  peculiarly  within  the  knowledge  of  the  agent,  and  of  the 
existence  of  which  the  act  of  executing  the  power  is  itself  a 
representation,  a  third  person  dealing  with  such  agent  in  en- 
tire good  faith,  pursuant  to  the  apparent  power,  may  rely 
upon  the  representation,  and  the  principal  is  estopped  from 
denying  its  truth  to  his  prejudice."  ^ 

§  586.  The  Principle  of  the  Doctrine.  — r-  The  principle  of  law 
which  underlies  this  doctrine  is  generally  held  to  be  that  of 
estoppel;  but  the  estoppel  in  this  case  is  not  an  ordinary 
estoppel  in  pais.  A  technical  estoppel  involves  a  represen- 
tation of  a  fact,  by  which  an  innocent  party  has  been  led  to 
alter  his  position,  and  the  party  making  the  representation 
is  not  permitted  to  deny  the  existence  of  the  fact  represented, 
if  justice  requires  he  should  be  estopped.  The  application 
of  the  doctrine  under  consideration,  however,  does  not  rest 
upon  any  representation  of  facts  by  the  principal  which  the 
principal  is  estopped  from  denying.  A  principal,  by  employ- 
ing an  agent,  merely  represents  that  the  agent  shall  have  au- 
thority to  do  certain  acts,  under  certain  circumstances.  The 
right  of  a  party  dealing  with  the  agent  to  assume  the  exist- 
ence of  these  circumstances  is  not  based  upon  a  representa- 
tion made  by  the  principal.  The  representation,  if  there  be 
any,  is  made  by  the  agent,  and  not  by  the  principal. 

The  liability  of  a  principal  in  a  case  of  this  kind  seems 
properly  to  rest  on  an  implied  agreement.  The  primary  in- 
tention of  a  person  who  employs  an  agent  is  that  the  agent 
shidl  be  enabled  to  accomplish  the  purposes  of  the  agency, 
and  other  persons  are  invited  to  deal  with  the  agent  upon 
tiiiis  understanding.  If  the  employment  is  for  a  particular 
transaction,  the  principal  intends  that  the  agent  shall  have 

^  New  York,  &c.  R,  B.  Co.  v.  Sohnyler,  84  N.  Y.  30,  78;  and  see  the 
anthorities  there  cited 
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such  powers  as  are  necessary  to  carry  out  the  transaction 
effectively ;  and  if  the  employment  is  for  a  known  course  of 
dealing,  the  intention  is  that  the  agent  shall  be  empowered  to 
carry  on  that  course  of  dealing  in  the  customary  manner.  But 
this  primary  intention  would  be  completely  frustrated  if  per- 
sons dealing  with  the  agent  were  required  in  every  instance 
to  ascertain  the  existence  of  the  state  of  facts  upon  which  the 
agent's  real  authority  to  act  depends.  No  one  would  be 
willing  to  deal  with  the  agent  if  this  were  required,  because  it 
would  be  impossible  to  deal  with  him  with  safety. 

§  587.  ClaBses  of  Cases  in  whioh  the  Doctrine  applies.  —  The 
cases  in  which  the  doctrine  is  applicable  may  be  divided  into 
two  classes. 

First.  A  person  who  appoints  an  agent  to  represent  him  in 
a  particular  course  of  business  must  be  held  to  agree  that  he 
will  be  responsible,  to  persons  dealing  with  such  agent  in  good 
faith  and  without  notice,  for  all  such  acts  of  the  agent  as  are 
usually  performed  in  that  particular  course  of  business.  The 
reason  of  this  is  obvious.  If  persons  dealing  with  an  agent 
employed  to  represent  the  principal  in  a  definite  course  of 
business  were  required  to  investigate  in  each  particular  case 
whether  he  had  actual  authority  to  bind  his  principal,  it  would 
be  practically  impossible  to  carry  on  the  business  by  means 
of  the  agent,  and  the  primary  object  of  the  agency  would  be 
defeated.  Hence,  it  may  be  stated  as  a  rule,  that  a  party 
dealing  in  good  faith  with  an  agent,  in  a  transaction  which 
would  be  within  the  agent^s  authority  under  ordinary  circum- 
stances, may  rely  upon  the  agent's  implied  representation  that 
the  circumstances  under  which  he  has  authority  to  bind  his 
principal  actually  exist.  Thus,  the  cashier  of  a  bank  has  a  gen- 
eral authority  to  certify  checks  in  carrying  on  the  business  of 
the  bank ;  and  a  bona  fide  purchaser  of  a  check,  certified  good 
by  the  cashier  of  the  bank  upon  which  it  was  drawn,  is  en- 
titled to  assume  the  existence  of  every  fact  upon  which  the 
cashier's  authority  to  certify  that  particular  check  depended.^ 

However,  this  rule  is  applicable  only  where  the  act  of  the 
agent  is  of  such  a  nature,  that  it  would  be  within  the  scope 

1  Injra,  §  507. 
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of  his  authority  under  ordinary  circumstances.  A  party  deal- 
ing with  an  agent  is  not  entitled  to  assume  the  existence  of 
any  unusual  state  of  facts  in  order  to  briug  the  act  of  the 
agent  within  the  scope  of  his  apparent  powers.  Thus,  the 
cashier  of  a  bank  may  have  authority,  under  certain  circum- 
stances, to  rediscount  negotiable  paper  of  the  bank,  or  to  in- 
dorse his  own  promissory  note  in  the  name  of  the  bank.  But 
such  a  transaction  would  be  outside  of  the  uiual  course  of  the 
banking  business ;  and  a  party  receiving  an  indorsement  of 
that  character  must  at  his  peril  ascertain  whether  the  cashier 
had  authority  to  make  it.^ 

§  588.  Secondly.  Where  an  agent  has  authority  to  bind  his 
principal  under  circumstances  the  existence  of  which  must  be 
peculiarly  within  his  own  knowledge,  and  of  which  a  third 
person  cannot  easily  inform  himself,  a  party  dealing  with  such 
agent  in  good  faith  and  without  notice  is  entitled  to  assume 
the  existence  of  those  circumstances.  This  rule  rests  upon 
the  same  reason  as  the  rule  which  protects  a  person  who  deals 
in  good  faith  with  an  agent  authorized  to  represent  his  princi- 
pal in  a  definite  course  of  business,  provided  the  agent  does 
not  exceed  the  scope  of  his  ordinary  powers;  the  rule  is 
established,  in  order  that  business  may  be  transacted  with 
safety  and  convenience  through  agents.  Accordingly,  it  is 
settled  that  a  person  dealing  with  an  agent  in  good  faith  with- 
in the  scope  of  his  apparent  powers  is  always,  in  the  absence 
of  some  notice  to  the  contrary,  entitled  to  assume  that  the  pur- 
pose for  which  the  agent  acted  was  one  for  which  he  had 
authority  to  act.  If  this  were  not  the  rule,  it  would  be  im- 
possible to  deal  with  any  agent  in  safety. 

So  it  has  been  held  that,  if  the  dii*ectors  of  a  corporation 
have  authority  to  borrow  money  upon  obtaining  a  resolution 
at  a  general  meeting,  a  party  dealing  with  the  directors  in 
good  faith  and  without  notice  will  be  entitled  to  assume  that 
a  proper  resolution  has  been  obtained.^ 

§  589.  The  Party  dealing  with  the  Agent  must  be  deceived 
aa  to  his  Authority*  —  The  doctrine  under  consideration  is  ap- 

1  West  St  LoQifl  Sav.  Bank  v.  Shawnee  Coanty  Bank,  95  U.  S.  657; 
8  Bill  40a  <  See  infray  §  590. 
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plicable  only  if  the  party  dealing  with  the  agent  acts  in  good 
faith,  and  without  legal  notice  that  the  action  of  the  agent  is 
unauthorized.  If  the  party  dealing  with  the  agent  has  notice 
of  facts  indicating  that  the  acts  of  the  agent  are  unauthor- 
ized, he  is  evidently  not  entitled,  as  against  the  principal,  to 
rely  upon  any  express  or  implied  represeutKtion  of  the  agent 
that  a  different  state  of  facts  exists. 

It  seems  evident,  also,  that  this  doctrine  is  applicable  only 
in  those  cases  where  the  scope  of  the  agent*s  powers  is  dis- 
closed, and  where  the  party  dealing  with  the  agent  acts  in 
reliance  upon  the  powers  conferred  Jy  the  principal,  A  perr 
son  dealing  with  an  alleged  agent  must  at  his  peril  ascertain 
what  powers  the  principal  has  either  actually  conferred  upon 
the  agent  or  represented  the  agent  to  possess.^ 

§  690.  Character  of  the  Agency  to  be  conaidered.  —  In  apply- 
ing these  principles  to  acts  performed  by  the  agents  of  a  cor- 
poration, it  is,  of  course,  necessary  to  consider  the  peculiar 
scope  and  character  of  the  powers  of  such  agents.  Thus,  the 
powers  of  the  majority  at  a  meeting  of  the  shareholders  or  of 
the  board  of  directors  of  a  corporation  are  extremely  broad 
and  general,  and  are  usually  limited  only  by  the  terms  of  the 
company's  charter.^  Within  the  limits  fixed  by  the  charter, 
the  majority  may  for  many  purposes  be  treated  as  the  corpo- 
ration itself.'  The  authority  of  other  agents,  such  as  cashiera 
and  tellers  of  banks,  is  fixed  by  general  custom,  of  which  the 
courts  will  take  judicial  notice.*     . 

In  other  instances,  the  scope  of  the  agent's  authority  is  de- 
termined by  the  terms  of  his  appointment,  by  the  n&ture  of 
the  company's  business,  and  by  the  practice  which  has  been 
acquiesced  in  by  the  company.  In  the  Supreme  Court  of 
the  United  States,  Justice  Harlan  said :  "  It  may  be  estab- 
lished by  proof  of  the  course  of  business  between  the  parties 
themselves ;  by  the  usages  and  practice  which  the  company 
may  have  permitted  to  grow  up  in  its  business  ;  and  by  the 
knowledge  which  the  board,  charged  with  the  duty  of  con- 

1  Bioe  V.  Peninsular  Club,  52        •  Pollard  v.  Vinton,  105  U.  S.  12, 
Mich.  87;  and  see  infra,  §§  593, 616.         «  See  supra,  §§  511,  537-540. 
s  See  supra,  §§  474,  510. 
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trolling  and  conducting  the  transactions  and  property  of  the 
corporation,  had,  or  must  be  presumed  to  have  bad,  of  the 
acts  and  doings  of  its  subordinates  in  and  about  the  affairs 
of  the  corporation."  * 

§  691.  How  far  Notice  muBt  be  taken  of  the  AgenVs  Author- 
ity. —  The  Charter  is  Notice  to  aU.  —  It  is  a  settled  rule,  that 
a  person  who  deals  with  a  corporation  must,  at  his  peril,  take 
notice  of  its  charter  or  articles  of  association.  It  follows, 
therefore,  that,  so  far  as  the  authority  of  an  agent  of  a  cor- 
poration is  defined  by  its  charter  or  articles  of  association, 
the  scope  of  the  agent's  powers  must  always  be  considered  as 
disclosed.^ 

The  rule  does  not  rest  upon  the  ground  that  a  charter  or 
general  incorporation  law  is  a  public  statute  of  which  all  per- 
sons are  deemed  to  have  notice.  It  is  a  rule  based  upon  no 
technical  doctrine,  but  upon  the  necessities  of  the  case.  It 
applies  to  foreign  corporations,'  as  well  as  to  domestic  corpo- 
rations, and  to  corporations  chartered  by  private  acts  of  the 
legblature  as  well  as  to  those  whose  charters  are  part  of  the 
general  laws.^ 

§  692.  How  far  Notice  must  be  taken  of  General  Zieglelatlon. 
—  Ignorance  of  the  law  is  not  an  excuse  for  a  violation  of 
the  law.     It  seems,  therefore,  that  persons  dealing  with  a 

1  Mining  Co.  V.  Anglo-Califorbian  Barb.  288;  City  Fire  Ins.  Co.  v. 

Bank,  104  U.  S.  192,  affirming  6  Carrugi,  41  Ga.   660;  Underwood 

Sawy.  255;  Lee  v.  Pittsburgh  Coal,  v.  Newport  Lyceum,  5  B.  Monr. 

&c.    Co.,  56  How.   Pr.  876,  877;  129. 

Fhillipe  v.  Campbell,  48  N.  Y.  271.        *  Hoyt  v.  Thompson,  19  N.  Y. 

Svpra,  §  509.  208,  222;  Relfe  o.  Bundle,  108  U.  S. 

<  Alexander  v.  Cauldwell,  88  222-226 ;  Davis  v.  Flagstaff,  &o.  Min- 
N.  Y.  480;  Merritt  v.  Lambert,  1  ing  Co.,  2  Utah,  74,  88;  Flagstaff, 
Hoffm.  Ch.  168;  Hoyt  v.  Thomp-  &c.  Mining  Co.  v.  Patrick,  2  Utah, 
son,  19  N.  Y.  207;  Salem  Bank  v.  804;  Bishop  v.  Globe  Co.,  185  Mass. 
Gloucester  Bank,  17  Mass.  1,  29;  132.  Compare  City  Fire  Ins.  Co. 
Davis  V.  Old  Colony  R.  R.  Co.,  181  v.  Carrugi,  41  Ga.  660. 
Mass.  258,  260;  Silliman  o.  Freder*  ^  Merritt  v.  Lambert,  1  Hoffm. 
icksborg,  &c.  R.  R.  Co.,  27  Gratt.  Ch.  (N.  Y.)  168.  The  same  rule 
119,  180,  181;  Root  e.  Wallace,  4  applies  to  registered  joint-stock  corn- 
McLean,  8;  Pearce  o.  Madison,  &o.  panics  formed  under  the  Compa- 
R.  R.  Co.,  21  How.  448.  Compare  nies  Acts  in  England.  See  in/ra^ 
Bank  of  Chillioothe  o.  Dodge,  8  §605. 
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corporation  are  bound  at  their  peril  to  take  notice  of  all  gen- 
eral legislation  of  the  State  by  which  dealings  with  the  com- 
pany are  in  any  way  affected,  even  though  such  legislation 
may  not  constitute  part  of  the  company's  charter. 

This  rule,  however,  has  no  application  to  the  legislation  of 
a  foreign  State.  Laws  have  no  extra-territorial  force,  and 
there  is  no  obligation  to  take  notice  of  the  laws  of  a  foreign 
State,  even  in  dealing  with  corporations  which  it  has  char- 
tered. A  person  dealing  with  a  foreign  corporation  is  bound 
to  take  notice  only  of  so  much  of  the  legislation  of  that  State 
as  enters  into  and  forms  part  of  the  fundamental  or  constitu- 
ent agreement  by  which  the  company  is  formed,  and  thereby 
limits  the  powers  delegated  to  th^  company's  agents.^ 

§  593.  Notice  of  By-laws. — Becret  InBtmotions.  —  It  is  plain 
that  a  person  who  has  dealt  with  an  agent  of  a  corporation  in 
good  faith,  within  the  scope  of  the  apparent  powers  conferred 
upon  him  by  the  company,  is  not  affected  by  secret  instructions 
limiting  these  apparent  powers.^  The  same  is  usually  true  of 
restrictions  upon  the  apparent  powers  of  the  agents  of  a  cor- 
poration by  the  company's  by-laws.  There  is  no  general  rule 
compelling  persons  dealing  with  a  corporation,  at  their  peril, 
to  take  notice  of  its  by-laws.^  If  a  corporation  appoints  an 
agent  of  a  class  having  certain  functions  and  powers  accord- 
ing to  general  custom,  a  person  dealing  with  such  agent 
is  not  affected  by  a  by-law  restricting  the  powers  which 
would  ordinarily  belong  to  an  agent  of  that  class,  in  the 
absence  of  actual  notice  of  the  by-law.^    Thus  a  person  deal- 

*  See  Hoyt  v.  Thompson,  19  N.  Y.  rectors.  See  Samuel  v,  HoUaday,  1 
208,  222;  Bank  of  Chillicothe  v.  Woolw.  400;  s.  c.  McCahon,  214; 
Dodge,  8  Barb.  288;  City  Fire  Ins.  Cummings  v.  Webster,  48  Me.  192. 
Co.  V,  Carrugi,  41  Ga.  600.  The  writer  is  aware  of  no  adequate 

'  Merchants*  Bank  v.  State  Bank,  reason  for  making  any  such  distino- 

10  Wall.  604,  650;  Wild  v.  Bank  of  tion,  and  it  has  not,  as  a  rule,  been 

Passamaquoddy,  8  Mason,  506;  In-  recognized  in  the  cases. 

Burance  Co.  v.  McCain,  96  U.  S.  84.  «  See  Fay  v.  Noble,  12  Cush.  1, 

*  It  has  been  intimated  that  there  per  Shaw,  C.  J. ;  Lee  v,  Pittsburgh 
is  a  distinction  in  this  respect  be-  Coal,  &c.  Co.,  56  How.  Pr.  876, 877; 
tween  by-laws  made  by  the  share-  Kingsley  v.  New  England  Mut.  Fire 
holders  of  the  corporation  and  Ins.  Co.,  8  Cush.  898;  Smith  v. 
by-laws  made  by  the  boai-d  of  di-  Smith,  62  111.  498,  497;  Mechanics* 
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iDg  with  the  cashier  of  a  bank  is  not  affected  by  a  by-law  of 
which  he  has  no  actual  notice,  restraining  that  o£5cer  from 
exercising  powers  usually  belonging  to  cashiers  of  banks.^ 

However,  if  an  agent  does  not  belong  to  a  class  who^e 
powers  are  fixed  by  custom,  a  different  rule  would  prevai]. 
A  person  dealing  with  an  agent  is  only  entitled  to  assume 
that  he  has  such  powers  as  the  principal  has  expressly  or 
impliedly  held  him  out  to  possess.  If  the  principal  has  not 
held  out  the  agent  as  belonging  to  a  definite  class,  whose 
powers  are  established  by  custom,  and  has  not  acquiesced  in 
a  course  of  dealing  by  the  agent,  (which  would  be  8u£Bcient 
to  establish  the  scope  of  the  agent's  powers,^)  the  party  deal- 
ing with  the  agent  must  at  his  peril  ascertain  what  powers 
have  been  actually  delegated  to  him ;  and  if  these  powers 
are  conferred  by  a  by-law  of  the  corporation,  it  is  clear  that 
the  terms  of  the  by-law  must  be  ascertained.' 

§  594.  The  effect  of  a  by-law  limiting  the  apparent  powers 
of  an  agent  of  a  corporation  frequently  depends  on  the  appli- 
cation of  several  distinct  principles.  A  person  dealing  with 
such  agent  is  clearly  not  affected  by  the  by-law,  in  the  ab- 
sence of  actual  or  constructive  notice  thereof.  But  even 
where  notice  of  the.  by-law  is  brought  home  to  the  person 
dealing  with  the  agent,  it  does  not  follow  that  he  must  at 
his  peril  ascertain  whether  the  by-law  has  been  complied 
with*  If  the  by-law  is  merely  a  provision  for  the  internal 
government  of  the  corporation,  and  prescribes  formalities  to 
be  observed  in  the  action  of  the  company's  agents,  due  com- 
pliance with  the  by-law  may  usually  be  assumed,  in  the  ab- 

Bank   v.    Smith,  19   Johns.   115 ;  business  would,  in  general,  bind  the 

Union  Mat.  Life  Ins.  Co.  o.  White,  bank  in  favor  of  third  parties  pos- 

106  HI.  07;  Royal  Bank  of  India's  sessing  no  other  knowledge."    Mi* 

Case,  L.  B.  4  Ch.  252;  in  r«  County  nor  v.   Mechanics'   Bank,  1   Pet. 

Life  Ass.  Co.,  L.  B.  5  Ch.  288,  298.  46,  70. 

1  Justice  Story  said:  ''  The  offi-        <  Supra,  §  500. 
oers  of  the  bank  are  held  out  to  the        *  See  De  Bost  v.  Albert  Palmer 

publio  as  having  jtuthority  to  act  Co.,  85  Hun,  886,  888;  Dabney  v. 

according  to  the  general  usage,  prao-  Stevens,  2  Sweeny  (N.  T.),  415; 

tioe,  and  course  of  their  business;  Adriance  v.  Roome,  52  Barb.  890, 

and  their  acts  within  the  scope  of  411;  Rice  o.  Peninsular  Club,  52 

such  usage,  praotioei  and  course  of  Mich.  87. 
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sence  of  notice  to  the  contrary.^  It  is  clear  that  a  by-law 
may  be  set  aside  by  the  authority  which  made  it,  and  the 
want  of  authority  in  an  agent  to  do  an  act  in  violation  of  a 
by-law  may  be  cured  by  subsequent  ratification.^ 

695.  The  same  Dootrines  apply  to  BngUah  Joint-Stook  Com- 
panies  registered  under  the  Companies  Acts.  —  Persons  dealing 
with  an  English  registered  joint-stock  company  are  bound, 
at  their  peril,  to  acquaint  themselves  with  the  provisions  of 
the  deed  of  settlement  or  articles  of  association  of  the  com- 
pany ;  but,  in  the  absence  of  actual  notice,  they  are  not  af- 
fected by  by-laws  or  special  instructions  limiting  the  authority 
usually  exercised  by  the  agents  with  whom  they  deal.^ 

§  596.  Notice  of  Ziawa  and  Ordinanoea  of  Monioipal  Corpora* 
tiona.  —  There  is  a  plain  distinction  between  the  by-laws 
and  ordinances  of  a  public  or  municipal  corporation,  and  the 
by-laws  of  a  private  corporation,  such  as  a  railway  or  manu- 
facturing company.  The  by-laws  and  ordinances  of  a  muni- 
cipality are  in  effect  local  latva^  enacted  by  the  municipal 
authorities  in  the  exercise  of  legislative  powers.^  Persons 
dealing  with  the  ofQcers  and  agents  of  a  municipality  are 
therefore  bound,  at  their  peril,  to  ascei*tain  any  limitations 
placed  upon  their  powers  by  the  municipal  ordinances  or 
by-laws.* 

§  597.  Acts  anthorised  under  ordinary  Ciroamstanoea.  —  Ne- 
gotiable Instrumenta.  —  The  general  rule  is  established,  that,  if 
an  act  performed  by  an  agent  would,  under  ordinary  circum- 
stances, be  within  the  authority  delegated  to  the  agent,  a 

1  See  infra,  §  610.  ^  See  supra,  §  491. 

•  Samuel  v.  Holladay,  1  Woolw.  •  Murphy  v.  City  of  Louisville,  0 
400;  and  see  infra,  §  618  et  seq.  Bush,  189,  196.     In  this  case,  the 

*  Buckley,  p.  427;  Ernest  v.  court  stated  the  rule  as  follows: 
Nicholls,  6  H.  L.  C.  419;  Fountaine  **  Those  dealing  with  the  corpora- 
V.  Carmarthen  Ry.  Co.,  L.  R.  5  £q.  tion  through  its  officials  are  bound 
822;  Balfour  r.  Ernest,  5  C.  B.  n.  b.  to  take  the  same  notice  of  its  laws 
601 ;  Royal  Bank  of  India's  Case,  and  ordinances  that  a  citizen  of  the 
L.  R.  4  Ch.  252;  Smith  «.  Hull  State  is  with  reference  to  legislatiye 
Glass  Co.,  11  C.  B.  897,  926;  In  re  enactments."  See  also  Elliott  Nat. 
County  Life  Ass.  Co. ,  L.  R.  5  Ch.  Bank  v.  Western,  &c.  R.  R  Co.,  2  Lea 
288,  298;  Royal  British  Bank  v.  (Tenn.),  676;  Humphrey  v.  Patrons' 
Turquand,  6  £1.  &  Bl.  827.  Mercantile  Ass.,  60  Iowa,  607,  611. 
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person  dealing  with  him  in  good  faith,  on  the  faith  of  his 
apparent  powers  and  without  notice  of  facts  showing  that 
the  act  was  unauthorized ,  may  hold  the  principal  liable 
whether  the  act  was  authonzed  or  not^  Accordingly,  it  has 
been  held  that,  if  an  agent  of  a  corporation  has  authority  to 
issue  or  indorse  negotiable  paper  on  behalf  of  the  company 
in  ordinary  business  transactions,  ^a  bona  fide  purchaser  of 
negotiable  paper  issued  or  indorsed  by  such  agent  will  be 
protected.* 

Thus,  the  cashier  of  a  bank  has  a  general  authority  to  issue 
and  indorse  negotiable  paper,  and  to  certify  checks  in  carry- 
ing on  the  business  of  the  bank ;  ^  and  a  person  who,  in  good 
faith  and  without  notice,  receives  a  note  or  draft  issued  or 
indorsed,  or  a  check  certified  good,  by  the  cashier  of  a  bank- 
ing corporation,  will  be  entitled  to  hold  the  company  liable, 
although  the  act  of  the  cashier  may  have  been  unauthorized 
by  its  charter.^ 

1  Supra,  §§  586,  587.  ciples  of  the  law  of  agency  appear 
~  '  Monument  Nat.  Bank  o.  Globe  not  to  have  been  sufficiently  con- 
Works,  101  Mass.  57;  La  Fayette  sidered.  It  is  to  be  observed,  how- 
Bank  r.  St.  Louis,  &c.  Co.,  2  Mo.  ever,  that  acts  in  excess  of  the 
App.  290;  Madison,  &c.  R.  R.  Co.  charter  of  a  corporation  are  neces- 
V.  Norwich  Say.  Soc.,  24  Ind.  457;  sarily  in  excess  of  the  authority  of 
Ridgway  v.  Farmers*  Bank,  12  S.  &  erery  agent  of  the  company,  and 
R.  256 ;  Philadelphia,  &c.  R.  R.  Co.  the  question  of  agency  was  therefore 
V.  Lewis,  83  Pa.  St.  88;  Rowland  involved. 
V.  Apothecaries'  Hall  Co.,  47  Conn.  <  Supra,  §  589. 
884;  Mclntire  v.  Preston,  10  111.  «  Bank  of  Genesee  v.  Patchin 
48;  Stoney  v.  American  Ins.  Co.,  Bank,  18  N.  Y.  809  ;  19  N.  Y. 
11  Pttige,  685;  Mechanics'  Banking  812;  City  Bank  v.  Perkins,  29  N.  Y. 
Ass.  o.  New  York,  &c.  Lead  Co.,  554;  Barnes  v.  Ontario  Bank,  19 
85  N.  Y.  505;  Matthews  o.  Mass.  N.  Y.  156;  Farmers*,  &c.  Bank  v. 
Nat.  Bank,  1  Holmes,  896;  Ex  parte  Butchers',  &c.  Bank,  14  N.  Y.  628; 
Estabrook,  2  Lowell,  547;  Re  Gen-  16  N.  Y.  188;  4  Duer,  219;  Meads 
end  Estates  Co.,  L.  R.  8  Ch.  758;  v.  Merchants'  Bank,  25  N.  Y.  148; 
Re  Land  Credit  Co.  of  Ireland,  Cooke  v.  State  Nat.  Bank,  52 
L.  R.  4  Ch.  460;  and  see  cases  cited  N.  Y.  96;  Merchants'  Bank  v.  State 
in  the  following  notes.  Bank,  10  Wall.  604;  Faneuil  Hall 

The  decision   in  many  of   the  Bank  o.  Bank  of  Brighton,  16  Gray, 

above  cases  seems  to  have  been  584;  Everett  o.  United  States,  6 

made  to  depend  upon  the  application  Port.  166.    Compare  Mussey  o.  £a- 

of  the  doctrine  of  uUra  viree,  what-  gle  Bank,  9  Mete.  (Mass.)  806. 
ever  that  may  mean,  and  the  prin- 
TOL.  u. — 2 
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§  598.  Non-negotiable  Contracts.  —  The  rule  also  applies 
to  non-negotiable  contracts  of  every  character,  which  would, 
under  ordinary  circumstances,  be  within  the  scope  of  the 
powera  of  the  agents  making  them.  A  person  entering  into 
such  contract  or  obligation  in  good  faith,  without  notice  of 
any  circumstances  indicating  the  transaction  to  be  in  excess 
of  the  powers  of  the  company*s  agents,  may  assume  that  the 
agents  do  not  exceed  their  actual  authority.^ 

§  599.  Purchases  and  Sales  of  Property. —  The  rule  likewise 
applies  to  a  purchase  or  sale  of  property  by  the  agents  of  a 
corporation  within  the  scope  of  their  apparent  powers.^  In 
Eastern  Counties  Railway  Company  v.  Hawkes,'  it  was  held 
that  a  person  selling  land  to  a  railway  company  was  not 
obliged  to  ascertain  whether  the  land  was  needed  for  the  com- 
pany's purposes.  Lord  Cranworth  said :  **  There  was  nothing 
to  show  the  respondent  that  his  land  was  not  wanted  for  the 
legitimate  purposes  of  the  company,  and  in  such  a  case  it  can- 
not  be  permitted  to  the  directors  to  allege  that  the  contract 
was  invalid,  as  being  beyond  their  powers ;  for,  as  argued  at 
the  bar,  it  could  be  no  answer  to  an  action  for  iron  rails  bar- 
gained and  sold,  that  the  contract  had  been  entered  into,  not 
in  order  to  obtain  rails  for  the  use  of  the  line,  but  in  order  to 
keep  them  on  hand  for  the  purpose  of  a  future  use,  on  a  spec- 
ulation that  iron  was  likely  to  rise  in  value." 

^  Caldwell  v.  National  Mohawk,  fer  on  a  certificate  of  stock  held  by 

&c.  Bank,  64  Barb.  833;  Citizens*  the  bank,  and  a  bona  fide  purchaser 

Savings  Bank  o.  Blakesley,  42  Ohio  may  hold  the  bank  liable  on  an  im- 

St.  645;  Gano  o.  Chicago,  &c.  Ry.  plied  warranty  of  the  genuineness 

Co.,  60  Wis.  12;  Thompson  r.  Lam-  of  the  certificate.    Matthews  r.  Mass. 

C  '^^  "^     ^  bert,  44  Iowa,  239;  Bradley  ».  Bal-  Nat.  Bank,  1  Holmes,  896. 

lard,  55  111.  418;  Beers  v.  Phoenix        ^  Alward   v.    Holraes,   10  Abb. 

Glass  Co.,  14  Barb.  358;  Railway  N.   C.   96;    Moss   v.   Rossie   Lead 

Co.  V.   McCarthy,  96    U.    S.   258,  Mining  Co.,  5  Hill,  137,  140;  Yates 

267;  Lee  r.  Pittsburgh  Coal,  &c.  v.  Van  De  Bogert,  56  N.  Y.  526; 

Co.,  66  How.  Pr.  373;  Express  Co.  In  re  Peru  Iron  Co.,  7  Cowen,  540; 

V,  Railroad  Co.,  99  U.  S.  199;  East-  Chatauque  County  Bank  v.  Risley, 

em  Counties  Ry.  Co.  v.  Hawkes,  5  19  N.  Y.  881 ;  Farmers'  Loan,  &c.  Co. 

H.  L.  Cas.  831.     See  also  supra^  v.  Curtis,  7  N.  Y.  466;   Steamboat 

§  324,  and  tn/ra,  §§  616,  617.  Co.  v.  McCutcheon,  13  Pa.  St.  18. 

The  cashier  of  a  bank  has  ap-        *  Eastern  Counties  Ry.  Co.  v* 

parent  authority  to  indorse  a  trans-  Hawkes,  5  H.  L.  Cas.  331,  850. 
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§  600.  Liability  where  the  Authority  to  borrow  or  to  iMue 
BeooritieB  is  limited  to  a  gross  Bum.  —  If  an  agent  of  a  corpo- 
ration has  authority  by  its  charter  to  borrow  money  or  to  issue 
negotiable  paper  to  a  limited  amount  only,  the  company  will 
be  liable  for  money  borrowed  or  notes  issued  by  the  agent  in 
an  ordinary  business  transaction,  with  a  party  acting  in  good 
faith  and  without  notice,  although  the  agent's  authority  may 
have  been  previously  exhausted.^ 

The  same  principle  would  be  applicable  to  an  issue  of  cer- 
tificates of  shares  in  excess  of  the  amount  authorized  by  the 
company's  charter.  The  company  would  be  liable  to  recog- 
nize the  certificates  as  valid,  unless  certificates  for  the  full 
amount  of  its  capital  stock  had  already  been  issued.     It 

1  Ossipee,  £cc.  Manuf .  Co.  v.  Can-  borrowed,  the  Vice- Chancellor  re- 

ney,  54  N.  H.  295;  Gordon  v.  Sea  fused  to  interfere. 
Fire  Ass.  Co.,  1  H.  &  N.  599;  Auer-        The  two  cases  seem  to  have  dif- 

bach  V.  Le  Sueur  Mill  Co. ,  28  Minn,  fered  in  the  fact  that  there  was 

291,  295;    Humphrey  v.   Patrons'  notice  of  the  purpose  of  the  loan  in 

Mercantile  Ass.,  50  Iowa,  607,  611;  Davis's  Case,  but  not  in  Wilson's. 

Nichols   9.  Mase,  94  N.  Y.   160.  In  the  latter  case  the  Vice-Chan- 

Compare  Fountaine  v.  Carmarthen  cellor  said:  *' I  find  the  transaction 

Ry.  Co.,  L.  R.  5  £q.  816;  Re  Pooley  one  not  likely  to  raise  any  suspicion 

Hall  Colliery  Co.,  21 L.  T.  N.  6. 690.  in  the  mind  of  the  man  who  lent 

See  also  Davis's  Case,  L.  R.  12  the  money.    He  did  not  inquire  into 

£q.  516,  and  Wilson's  Case,  Id.  521.  the  circumstances.     It  was  not  neces- 

In  Davis's  Case,  the  directors  of  a  sary  he  should ;  he  lent  his  money, 

building  society,  having  a  general  and  he  took  certain  security." 
power  to  borrow  money  for  the  pur-         The  decision  in  Wilson's  Case, 

poses  of  the  society,  borrowed  money  that  thd  lender  should  not  be  com- 

for  an  entirely  unauthorized  pur-  pelled  to   deliver  up   his  security 

pose.     Vice-CbanceUor  Sir  James  without  repayment  of  his  money 

Bacon  held  that  the  lender  of  the  was  clearly  correct.    But  it  may  be 

money  could  not  enforce  his  claim  doubted  whether  the  Yice-Chancel- 

npon  the  winding  up  of  the  society,  lor  was  right  in  holding  that  the 

In  Wilson's  Case,  it  appeared  that  debt  itself  was  not  enforceable.    If 

the  directors  of  the  same  company  the  lender  had  notice  that  the  agents 

had  borrowed  money  for   an   un-  of  the  compally  were  acting  without 

authorized  purpose,  and  had  depos-  authority  in  borrowing  the  money, 

ited    certain    title-deeds  with    the  neither  loan  nor  security  would  be 

lender  as  security.     An  application  chargeable  upon  the  company;  but 

having  been  made  by  the  official  if  the  lender  had  no  notice,  both  loan 

liquidator  for  an  order  directing  the  and  security  should  be  held  valid  and 

lender  to  deliver  up  the  title-deeds  binding.     See  Hackensack  Water 

without  repayment  of  the  money  Co.  v.De  E^ay,  36  N.  J.Eq.548,562. 
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would,  according  to  the  same  principle,  be  bound  to  recognize 
as  valid  any  further  issue  of  certificates  if  there  were  not  a 
rule  of  law  rendering  absolutely  void  any  increase  of  the 
capital  stock  of  a  corporation  beyond  the  limit  allowed  by  its 
charter.  But  as  shares  issued  by  a  corporation  in  excess  of 
the  amount  authorized  by  its  charter  are  legally  void,^  an 
innocent  purchaser  of  certificates  issued  on  account  of  such 
shares  has  no  remedy  except  by  an  action  for  damages.^ 

§  601.  "Wliere  the  Authority  to  borrow  is  limited  to  a  Single 
Occasion.  —  A  somewhat  different  rule  appears  to  be  appli- 
cable where  an  agent  is  merely  authorized  to  borrow  a  defi- 
nite sum  on  a  single  occasion.  If  the  authority  of  the  agent 
is  simply  an  authority  to  borrow  on  a  single  occasion,  not  con- 
stituting a  part  of  a  usual  course  of  dealing,  in  which  the 
agent  is  expected  to  represent  the  principal,  a  person  lending 
money  to  the  agent  must,  at  his  peril,  ascertain  whether  or 
not  the  agent  has  already  exhausted  his  authority.^ 

In  all  cases  of  this  character  it  is  necessary  to  consider  the 
disclosed  purposes  of  the  agency,  and  the  apparent  powers 
conferred  upon  the  agent  by  the  principal.  The  rule  which 
in  many  instances  protects  persons  dealing  with  an  agent  in 
good  faith,  is  established  for  the  purpose  of  making  it  possible 
to  carry  on  business  transactions  through  agents,  by  rendering 
such  transactions  secure.  The  rule  must,  therefore,  be  ap- 
plied in  each  case  so  as  to  give  the  agency  the  character  in- 
tended by  the  principal,  and  enable  the  agent  to  carry  on  the 
course  of  dealing  for  which  the  agency  was  created.* 

§  602.  Rights  of  bona  fide  Parohasers  of  Negotiable  Paper.— 
Negotiable  paper  obtained  from  the  agents  of  a  corporation 

^  See  infra,  §  768.  cised,  the  township  was  not  liable 

•  New  York,  &c.  R.  R.  Co.  v.  for  a  subsequent  loan  made  "by  the 
Schuyler,  34  N.  T.  30;  tn/ra,  §  605.  agent,  although,  he  represented  to 
Compare  supra,  §  186.  the  lender  that  he  had  not  yet  ezer^ 

*  In  Lowell,  &c.   Sav.  Bank  v.  cised  the  power. 

Winchester,  8  Allen,  109,  it  was  ^  A  lender  of  money  to  an  agent 

held  that,  after  a  power  given  to  an  who  has  authority  to  borrow  is  clearly 

agent  of  a  township  to  borrow  not  not  obliged  to  see  to  the  applica- 

exceeding  a  certain  amount  on  a  tion  of  the  funds.    Donnell  v.  Lewia 

fingle  occasion  had  been  fully  ezer-  County  Savings  Bank,  80  Mo.  165. 


o67  THB  VALIDITY  OP  OOBPOBATB  ACTS.  §  603 

by  a  party  having  notice  of  their  want  of  authority  to  issue  it, 
may  become  binding  upon  the  company  after  it  has  passed 
into  the  hands  of  a  purchaser  without  notice.  A  purchaser 
of  a  negotiable  instrument  issued  or  indorsed  by  an  agent  of 
a  corporation  to  a  prior  holder,  stands  in  the  same  position  as 
a  party  dealing  directly  with  the  agent.  He  must  at  his 
peril  take  notice  of  limitations  placed  upon  the  agent's  au- 
thority by  the  charter  or  articles  of  association  of  the  company, 
but  not  of  special  instructions ;  and  if  the  agent  who  issued 
or  indorsed  the  paper  would  have  had  authority  to  do  so 
under  ordinary  circumstances,  the  purchaser,  acting  in  good 
faith,  may  assume  that  the  agent  had  authority  to  issue  or 
indorse  that  particular  paper.^  So,  if  the  agents  of  a  corpo- 
ration are  authorized  to  issue  and  sell  its  negotiable  bonds  at 
a  certain  price,  or  upon  complying  with  certain  formalities^ 
an  innocent  purchaser  of  the  bonds  from  a  prior  holder  will 
be  entitled  to  charge  the  company  upon  the  bonds,  although 
they  were  sold  below  the  prescribed  price,  or  without  com- 
plying with  the  prescribed  formalities.' 

§  603.  Rights  of  bona  Ada  Purchasers  of  Certificates  for  Shares. 
—  Upon  the  same  principle,  it  has  been  held  that,  if  the  agents 
of  a  corporation  who  are  invested  with  authority  to  issue 
certificates  for  shares  in  the  ordinary  form  issue  certificates 
declaring  on  their  face  that  the  shares  for  which  they  are 
issued  have  been  paid  up,  a  borha  fide  purchaser  of  the  cer- 
tificates is  entitled  to  rely  upon  the  truth  of  the  representa- 
tion, and  the  corporation  is  bound  thereby,  although  the 
shares  may  not  have  been  paid  up.^ 


^  Ex  parte  Chorley,  L.  R.  11  Eq.  supra,  §  806.    In  Otter  o.  Brevoort 

157;  Halett*8  Case,  2  J.  &  H.  306;  Petroleum  Co.,  50  Barb.  247,  s.  c 

Western  Md.  R  R.  Co.  v.  Franklin  86  How.  Pr.  880,  it  is  said  that  an 

Bank,  60  Md.  36 ;  Grenesee  County  agreement  made  by  a  corporation  to 

Savings  Bank  o.  Michigan  Barge  ^sell  shares  of  its  own  stock  for  less 

Co.,  52  Mich.  488;  and  see  cases  than  par  is  prima  facie  valid  and 

'Hpra,  §  597.  binding.    The  correctness  of  this 

*  Ellsworth  V.  St.  Louis,  &c,  R.  R.  doctrine  is  questionable.  A  corpo- 
Co.,  98  N.  Y.  558,  557;  and  see  ration  can  sell  its  own  shares  at  less 
m/ra,  §§  610,  612.  than  par  only  in  exceptional  cases. 

*  See  cases  infrOf  §  886;  and  see  See  supraj  §  806. 
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§  604.  Rights  of  Asfllgnaea  of  non-negotiabla  ObU^iatlonft. — 
An  assignee  of  a  non-negotiable  engagement  can  claim  no 
greater  rights  than  belonged  to  his  assignor.  At  law  he 
must  sue  in  the  name  of  the  original  party  to  the  contract ; 
and  in  chancery  only  the  equitable  rights  of  the  assignor  can 
be  enforced.  Hence,  a  bona  fide  purchaser  of  a  non-nego- 
tiable obligation  of  a  corporation  is  not  benefited  by  the  doc- 
trine of  agency  under  consideration,  although  the  principle 
of  this  doctrine  would  be  applicable.  He  is  barred  by  the 
positive  rule,  that  the  assignee  gets  no  rights  except  those 
of  the  assignor.^ 

However,  a  corporation  may  become  liable  directly  to  the 
assignee  of  a  non-negotiable  contract  by  an  acceptance  of  the 
assignment,  operating  as  a  novation ;  and  where  an  assign- 
ment was  accepted  upon  the  faith  of  representations  made 
by  the  agents  of  a  corporation  within  the  scope  of  their  au- 
thority, the  company  may  be  held  liable,  upon  the  princi- 
ple of  estoppel.  "  Whatever  equities  a  company  may  have 
against  the  original  obligee  on  a  bond  issued  by  them,  they 
may,  either  by  direct  admission  or  by  conduct,  preclude 
themselves  from  setting  them  up  against  an  assignee  for  a 
valuable  consideration."  ' 

§  605.  Liability  for  unaQthorixed  Ftandnlant  Rapreaantationa. 
—  The  liability  of  a  corporation  for  fraudulent  representa- 
tions made  by  its  agents  while  acting  within  the  scope  of 
their  apparent  powers  rests  upon  the  same  principle  as  the 
liability  for  unauthorized  contracts  made  under  similar  cir- 
cumstances. Of  course,  no  agent  of  a  corporation  has  actual 
authority  to  make  fraudulent  representations  on  behalf  of 
the  company.  But  the  agents  of  a  corporation  have  in  many 
instances  authority  to  make  representations  upon  which  per- 
sons dealing  with  the  fcompany  are  expected  to  rely ;  and  if 
the  representations  ,are  of  a  class  which  would  ordinarily  be 
within  the  apparent  powers  and  duties  of  the  agent,  a  person 

1  Athenieum  Life  Ass.  Soc.  v.        «  Brunton's  Claim,  L.  R.  10  Eq. 
Pooley,  8  De  6.   &  J.  294;  and    302,  815,  per  Malins,  V.  C. 
compare  Bruntou's  Claim,  L.  B.  19 
£q.  312. 
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dealing  with  the  agent  in  good  faith  may  assume  that  the 
representations  were  in  fact  authorized. 

The  law  upon  this  subject  was  very  fully  discussed  in  The 
New  York  and  New  Haven  Railroad  Company  v,  Schuyler.^ 
The  facts  of  the  case  were  as  follows.  Robert  Schuyler, 
president  of  the  New  York  and  New  Haven  Railroad  Com- 
pany, had  a  general  authority  to  .execute  transfers  of  shares 
upon  the  books  of  the  company,  and  to  issue  stock  certificates 
to  the  proper  parties.  He  also  had  authority  to  sell  any 
shares  which  had  been  forfeited  to  the  company,  or  which 
had  not  been  taken  by  the  original  subscribers.  The  capital 
stock  of  the  company  was  limited  by  its  charter  to  a  certain 
amount,  and  divided  into  a  fixed  number  of  shares.  Schuyler, 
however,  fraudulently  issued  certificates  representing  a  large 
number  of  shares  in  excess  of  the  number  allowed  by  the 
charter,  and  many  of  these  fraudulent  certificates  passed  into 
the  hands  of  b<ma  fide  purchasers  for  value. 

A  bill  in  equity  having  been  brought  by  the  railroad  com- 
pany for  a  cancellation  of  the  certificates  issued  without 
authority,  the  Court  of  Appeals  of  New  York  held  that  the 
capital  of  the  company  could  under  no  circumstances  be 
increased  beyond  the  amount  limited  by  the  charter,  and 
that  the  certificates  in  excess  of  this  amount  were  there* 
fore  void,  and  must  be  delivered  up ;  but  the  court  also  de- 
cided that  bona  fide  purchasers  of  the  spurious  certificates 
were  entitled  to  be  reimbursed  by  the  company  for  the 
damages  which  they  had  sustained  through  the  fraud  of  its 
president.^ 

^  New  York,  &c.  R.  R.  Co.  v.  North  American  Mining  Co ,  4  Mich. 

Schuyler,  34  N.  Y.  30.     See  also  465;   People's  Bank  v.   Kurtz,  99 

Sturges  V.  Bank  of  Circleville,  11  Pa.  St.  344,  349;  Willis  v.  Fry,  13 

Ohio  St.  153 ;  Cochecho  Nat.  Bank  Phila.  33. 
V.  Haskell,  51  N.  H.  116.  In  Wright's  Appeal,  99  Pa.  St. 

^  See  this  case  further  considered,  425,  a  recovery  against  the  corpora- 

tn/Va,  §  683.    See  also  Tome  o.  Par-  tion  was  denied,  because  the  officer 

kersburg,  &c.  R.  R.   Co.,   39  Md.  issuing  the  illegal  certificates   re- 

86;  Mechanics'  Bank  v.  New  York,  ceived  them  as  agent  for  the  party 

&c.  R.  R.  Co.,  13  N.  Y.  599;  Bridge-  buying  them.     See  also  Moores  v. 

port  Bank  v.  New  York,  &o.  R.  R.  Citizens'  Nat.  Bank,  111  U.  S.  156. 
Co.,  80  Conn.  281 ;  Mandlebaum  v. 
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The  measure  of  damages  to  which  a  bona  fide  purchaser  or 
pledgee  of  the  void  certificates  is  entitled,  is  the  amount  of 
the  loss  actually  caused  by  the  deception.  In  determining 
this  amount,  it  is  necessary  to  consider  what  would  be  the 
value  of  the  certificates  assuming  the  shares  to  be  valid ;  and 
if,  upon  assuming  this  to  be  the  case,  the  corporation  would 
have  a  lien  upon  the  shares  for  advances  to  the  holder  on 
the  stock-books,  the  apparent  value  of  the  certificates  must 
be  appraised  accordingly.^ 

§  606.  Acts  not  authorised  wider  Ordinary  ClrooniBtanoes.  — 
A  party  dealing  with  an  agent  is  not  entitled  to  assume  the 
existence  of  any  extraordinary  state  of  facts  in  order  to  bring 
the  acts  of  the  agent  within  the  scope  of  his  apparent  au- 
thority. Hence,  if  an  act  performed  by  an  agent  of  a  corpo- 
ration would  be  in  excess  of  the  company's  charter  or  the 
agent's  authority  except  under  extraordinary  circumstances, 
the  company  can  be  held  bound  by  such  act  only  provided 
those  extraordinary  circumstances  did  exist 

Thus,  the  cashier  of  a  bank  may  have  authority  under  cer- 
tain circumstances  to  secure  his  own  promissory  note  by  an 
indorsement  in  the  name  of  the  bank;  but  he  would  not 
have  authority  to  make  an  indorsement  of  that  character 
under  ordinary  circumstances ;  and  therefore  a  party  receiv- 
ing a  note  drawn  by  a  cashier,  and  indorsed  in  blank  in  the 
name  of  the  bank  before  being  indorsed  by  the  payee,  must 
at  his  peril  ascertain  whether  the  cashier  acted  within  the 
scope  of  his  authority.* 

The  directors  of  a  trading  corporation  have  authority  under 
certain  circumstances  to  sell  any,  or  even  all,  of  the  com- 
pany's property.  Yet  a  sale  of  the  whole  property  and  trade 
of  a  company,  or  of  any  property  known  to  be  necessary  to 
carry  on  its  business,  would  not  be  binding,  even  in  favor  of 
a  person  acting  in  good  faith,  unless  the  circumstances  under 
which  the  transaction  would  be  proper  actually  exist.  A  per- 
son dealing  with  the  agents  selling  the  property  would  not  be 

■ 

^  Mount  HoUy  Paper  Co.'s  Ap-  Shawnee  County  Bank,  95  U.  S. 
peal,  99  Pa.  St.  613.  557;   3  Dill.  403.      See  Claflin  v. 

*  West  St  Louis  Say.  Bank  v.    Farmers',  &o.  Bank,  25  N.  Y.  293. 
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entitled  to  assume  the  existence  of  circumstances  of  so  un- 
usual a  character.^ 

Again,  if  the  agents  of  a  corporation  have  no  authority 
to  issue  negotiable  paper  on  behalf  of  the  company,  except 
under  special  circumstances,  a  purchaser  of  negotiable  paper 
issued  by  such  agents  cannot  presume  that  the  paper  was 
properly  issued;  and,  in  order  to  hold  the  company  liable, 
he  must  show  the  existence  of  the  special  circumstances 
upon  which  the  authority  of  the  agent  to  bind  the  company 
rested.' 

§  607.  The  AnthoritlM  on  this  Point  critlolsed.  —  The  Ian* 
guage  of  the  authorities  upon  this  point  is  frequently  not  very 
dear,  on  account  of  the  unfortunate  use  of  the  expression 
ultra  vires.  Thus,  in  Miners'  Ditch  Company  v.  Zellerbach,^ 
Sawyer,  C.  J.,  said :  *^  An  act  is  said  to  be  ultra  vires  when  it 
is  not  within  the  scope  of  the  powers  of  the  corporation  to  per- 
form it  under  any  circumstances  or  for  any  purpose.  An  act 
is  also  sometimes  said  to  be  tUtra  vires  with  reference  to  the 
rights  of  certain  parties,  when  the  corporation  is  not  author- 
ized to  perform  it  without  their  consent,  or  with  reference  to 
some  specific  purpose,  when  it  is  not  authorized  to  perform  it 
for  that  purpose,  although  fully  within  the  scope  of  the  gen- 
eral powers  of  the  corporation  with  the  consent  of  the  par- 
ties interested,  or  for  some  other  purpose.  And  the  rights 
of  strangers  dealing  with  corporations  may  vary,  according  as 
the  act  is  tdira  vires  in  one  or  the  other  of  these  senses.  All 
these  distinctions  must  be  constantly  borne  in  mind  in  con- 
sidering a  question  arising  out  of  dealings  with  a  corporation. 
When  an  act  is  ultra  vires  in  the  first  sense  mentioned,  it  is 

1  See  BoUins  v.   Clay,  38  Me.  Township  v.  Andress,  56  Ind.  157; 

132;  and  see  supra,  §$  512,  518.  Lucas   v.   Pitney,  3   Dutch.   221; 

Compare  Eraest  v.  Nicholls,  6  H.  L.  Hackettstown   v,   Swackhamer,  37 

C.  401,  421;  and  see  Balfoor  v.  £r-  N.  J.  Law,  191;  Knight  v.  Lang, 

nest,  5  C.  B.  n.  s.  301,  624.  4  £.  D.  Smith,  381. 

s  See  The  Fk>yd  Acceptances,  7        *  37  Cal.  578,  and  cases  cited; 

Wall.  668,  680;  Mayor  v.  Ray,  10  Bissell  v.  Michigan  Southern,  &c. 

Wan.  468;    Baoon   v.   Mississippi  B.  R.  Co.,  22  N.  Y.  203;  McFher- 

Ins.  Co.,  31  Miss.  116;   Silliman  son  v,  Foster,  43  Iowa,  65;  New 

o.  Fredericksburg,  &c.  R.  R.  Co.,  York  Iron  Mine  v.  First  Nat.  Bank, 

27   Gratt   131 ;    Sheffield   School  30  Mich.  644,  657. 
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generally,  if  not  alwajrs,  void  in  totOy  and  the  corporation  may 
avail  itself  of  the  plea.  But  when  it  is  tdtra  vires  in  the  sec- 
ond sense,  the  right  of  the  corporation  to  avail  itself  of  the 
plea  will  depend  upon  the  circumstances  of  the  case." 

In  other  cases  a  distinction  has  been  drawn  between  such 
acts  as  are  ultra  vires  of  the  corporation,  and  such  acts  as  are 
ultra  vires  as  between  the  directors  and  the  shareholders  of 
the  company .1 

All  this  is  at  the  best  misleading.  Every  act  of  a  corpora- 
tion which  is  not  authorized  by  its  charter  is  uitra  vires  in 
the  sense  that  it  involves  an  unlawful  exercise  of  corporate 
power ;  and  it  is  wholly  immaterial  for  this  purpose,  that  a 
similar  act  might  perhaps  have  been  lawfully  performed  for 
a  different  purpose,  or  under  a  different  state  of  facts.^ 

No  agent  of  a  corporation  can  have  authority  to  do  an  act 
in  violation  of  the  company's  charter ;  and,  as  all  persons 
dealing  with  a  corporation  must  take  notice  of  the  provisions 
of  its  charter,  it  follows  that  the  agents  of  a  corporation  can 
never  bind  it  by  an  act  which  the  charter  does  not  authorize, 
under  any  circumstances,  or  for  any  purpose  whatsoever.  If 
the  charter  of  a  corporation  authorizes  a  particular  act  to  be 
performed  only  under  certain  circumstances,  then  no  agent 
of  the  company  has  authority  to  perform  such  act,  unless  the 
required  circumstances  do  exist ;  but,  in  accordance  with  the 
general  principles  of  the  law  of  agency,  a  corporation  may  in 
many  cases  be  bound  by  an  act  of  that  description,  even  when 
performed  by  its  agents  without  authority. 

§  608.  Again,  numerous  dicta  may  be  found  to  the  effect 
that,  if  a  contract  or  act  would  be  within  the  chartered 
powers  of  a  corporation  under  any  circumstances,  an  in- 
nocent party  may  assume  the  existence  of  such  circumstan- 
ces, and  the  corporation  will  be  estopped  from  showing  the 

1  Eastern  Comities  Ry.  Co.  v.  >  The  oonseqnence  of  the  illegal- 

Hawkes,  5  H.  L.  C.  381,  872;  35  ity  of  an  unauthorized  exercise  of 

£ng.   L.   &  £q.   9,  32,   per  Lord  corporate  power,  or  the  violation  of 

Campbell;    Mayor  of  Norwich  v.  a  statute  by  a  corporation,  will  be 

Norfolk  By.  Co.,  4  £1.  &  Bl.  897,  considered  hereafter.      See   §  648 

443.  et  seq. 
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contrary.^  Thus  Justice  Swayne  said:  "When  a  corpora- 
tion has  power,  under  any  circumstances,  to  issue  negotia- 
ble securities,  the  bona  fide  holder  has  a  right  to  presume 
they  were  issued  under  the  circumstances  which  gave  th^ 
requisite  authority,  and  they  are  no  more  liable  -to  be  im- 
peached for  any  infirmity  in  the  hands  of  such  holder  than 
any  other  commercial  paper."  ^  In  another  case  the  same 
learned  judge  said :  *^  If  the  contract  can  be  valid  under  any 
eircumstanees^  an  innocent  party  in  such  a  case  has  a  right  to 
presume  their  existence,  and  the  corporation  is  estopped  to 
deny  them."  * 

These  dicta  must  be  considered  in  view  of  the  facts  of  the 
particular  cases  in  which  they  were  made.  Taken  alone,  as 
statements  of  a  principle  or  rule  of  law,  they  are  cei*tainly 
not  in  accordance  with  the  decisions,  and  cannot  be  supported 
upon  any  sound  principle.  If  a  corporation  were  liable  to  a 
party  acting  in  good  faith,  and  without  notice,  for  every  act 
of  its  agents  which  might  under  any  circumstances  have  been 
authorized  by  the  company's  charter,  as  has  been  sometimes 
stated,  then  the  responsibility  of  a  corporation  for  the  acts 
of  its  agents  would  be  practically  unlimited ;  for  extraordi- 
nary circumstances  are  conceivable  which  would  bring  the 
most  unusual  acts  within  the  implied  powers  of  an  ordinary 
trading  corporation.^  On  the  other  hand,  there  is  no  class 
of  acts  which  the  charter  of  a  corporation  authorizes  it  to 
perform  under  aU  circumstances,  or  for  all  purposes.^ 

It  is  obviously  impossible  to  state  any  precise  rule  by  which 
a  line  can  be  drawn,  in  every  case,  between  such  acts  as  are 
sufficiently  unusual  to  put  persons  dealing  with  an  agent 
upon  inquiry,  and  such  acts  as  may  be  presumed  to  be  within 
the  agent's  authority.  Each  case  must  be  considered  in 
view  of  its  own  peculiar  facts  and  circumstances.^ 

^  M068  V.  Rossie  Lead  Mining        *  Merchants'  Bank  0.  State  Bank, 

Co.,  5  Hill,  137,  140,  and  many  of  10  Wall.  604,  644. 
the  cases  cited  in  the  preceding  sec-        ^  See  the  next  section,  and  see 

tions.  <i^a,  §  362. 

*  Gelpcke  v.  Dubuque,  1  Wall.         *  Supra,  §  862. 
175,  208;  City  of  Lexington  v.  But-        *  See  Fountaine  v.  Carmarthen 

kr,  14  WaU.  282.  By.  Co.,  L.  B.  6  £q.  316. 
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§  609.  Corraot  Statement  of  the  Doctrine.  —  Id  Eastern  CouH' 
ties  Railway  Company  v.  Hawkes,^  Loi*d  St.  Leonards  used 
these  words :  *'  Where  the  directors  are  acting  in  the  obvious 
line  of  duty,  as  in  this  case,  buying  off  an  opposition  and 
acquiring  property  necessary  or  useful  for  the  corporation, 
and  the  party  contracting  with  such  directors  is  not  aware 
of  any  intended  misapplication  on  their  part,  I  am  of  opin- 
ion that  the  contract  is  binding,  although  it  can  afterwards 
.^  be  shown  that  the  property  really  was  not  required  for 
the  railway.  The  safety  of  men  in  their  daily  contracts 
requires  that  this  doctrine  of  vitra  vires  should  be  confined 
within  narrow  bounds," 

In  Mayor  of  Norwich  v.  Norfolk  Railway  Company,*  Lord 
Campbell,  C.  J.,  said :  *'The  mere  circumstance  of  a  covenant 
by  directors,  in  the  name  of  the  company,  being  ultra  vires  as 
between  them  and  the  shareholders,  does  not  necessarily  dis- 
entitle the  covenantee  to  sue  upon  it.  For  example,  if  the 
directors  of  a  railway  company  were  to  enter  into  a  contract 
under  seal  of  the  company  for  the  purchase  of  a  large  quan- 
tity of  iron  rails,  and  to  pay  for  them  at  a  fixed  price,  as  the 
vendor  had  reasonable  ground  for  supposing  that  the  rails 
were  wanted  for  the  purpose  of  a  railroad,  it  would  be  no 
defence  to  an  action  for  the  price,  or  for  not  accepting  them, 
that  the  rails  were  illegally  purchased  on  speculation,  to  be 
resold  by  the  directors  for  their  own  profit.  But  suppose  that 
the  directors  of  a  railway  company  should  purchase  a  thou- 
sand gross  of  green  spectacles  as  a  speculation,  and  should 
put  the  seal  of  the  company  to  a  deed  covenanting  to  pay  for 
these  goods,  here  would  be  a  clear  excess  of  authority  on  the 
part  of  the  directors  ;  ^  this  excess  of  authority  would  neces- 

^  Eastern   Counties   By.  Co.   v.  be  imagined  under  which  the  direo- 

Hawkes,  5  H.  L.  C.  331,  371;  and  tore  of  a  railway  company  would 

see  per  Lord  Cranworth,  L.  C,  on  have  authority  to  purchase  green 

p.  350.      See  also  Moss  v.  Rossie  spectacles.     Thus,  if  green  specta- 

Lead  Mining  Co.,  5  Hill,  137,  140.  des  were  required  for  the  use  of 

*  Mayor  of  Norwich  v,  Norfolk  the  senrauts  of  the  company,  as  a 
Ry.  Co.,  4  £1.  &  Bl.  397,  443;  s.  c.  protection  against  snowor  dust  while 
30  Eng.  L.  &  £q.  143.  working  upon  the  road,  there  can 

*  Nevertheless,  circumstances  can  be  no  doubt  that  the  directore  would 
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sarilj  be  known  to  the  covenantee,  and  he  being  in  pari 
delicto^  I  conceive  that  the  maxim  would  apply,  Potior  est 
conditio  possidentis.  This  would  be  an  illegal  contract  to 
misapply  the  funds  of  the  company,  and  the  illegality  might 
be  set  up  as  a  defence.  So  if,  without  any  consideration 
whatever,  the  directors  of  a  railway  company  were  to  put  the 
company's  seal  to  a  deed  covenanting  to  pay  a  mere  stranger 
X1,000,  this  would  be  ultra  vires  to  the  knowledge  of  the 
covenantee,  and  he  could  not  maintain  an  action  to  recover 
the  X  1,000  from  the  funds  of  the  company,  in  fraud  of  the 
shareholders.  Where  the  excess  of  authority,  with  knowl- 
edge of  both  parties,  is  shown  by  plea,  this  joint  violation  of 
the  law,  I  apprehend,  is  a  bar  to  the  action." 

In  the  same  case,^  Erie,  J.,  said,  in  discussing  the  East  An- 
glican Railway  Company's  case :  ^  *^  Looking  at  the  report, 
with  the  remarks  in  the  argument,  I  understand  the  court  to 
have  meant  that  any  application  of  the  funds,  and  any  con- 
tract which,  in  the  knowledge  of  the  party  who  should  sue 
on  the  contract,  was  intended  for  a  purpose  unconnected  with 
the  purpose  of  incorporation,  was  prohibited ;  and  that,  where 
the  contract  itself  appeared  to  be  necessarily  unconnected 
with  the  purpose  of  incorporation,  both  the  parties  must  have 
known  it  to  be  so,  and  the  court  judicially  perceive  it  to  be 
void ;  and  that,  if  the  contract  was  not  necessarily  so  uncon- 
nected, the  ground  of  illegality  must  be  averred  and  found 
in  the  usual  way  before  it  could  be  a  ground  of  judgment; 
and  that  no  application  of  the  funds  and  no  contract  was  pro- 
hibited by  implication,  which  the  parties  intended  to  be  con- 
nected with  the  purpose  of  incorporation,  however  distant  the 
connection  might  be.  The  question  put  in  the  course  of 
the  argument,  ^  Would  a  contract  by  a  railway  company  for 
a  theatre  or  chapel  be  void? '  exemplifies  the  doctrine.  It 
would  or  would  not,  according  as  the  purpose  of  the  con- 
tracting parties  was  or  was  not  connected  with  the  railway. 

hare  authority  to  supply  them.  Such        ^  4  EI.  &  Bl.  414,  416. 
a  state  of  facts  would,  however,  be        ^  East  Anglican  Ry.  Co.  v.  East- 
very  unusual,  and  could  not  be  pre-  em  Counties  Ry.  Co.,  11  C.  B.  775; 
Bumed.  8.  c.  16  Jurist,  249,  250. 
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It  might  be  a  speculation  separate  fi*om  the  railway,  and  pro- 
hibited. Or,  if  works  were  wanted  in  a  waste  place,  and  the 
company  found  it  to  be  for  their  interest  to  build  a  town, 
and  supply  it  with  all  requisites  for  inhabitancy,  and,  in  or- 
der to  secure  a  permanent  supply  of  workmen  of  skill  and 
responsibility,  added  a  chapel  and  a  theatre,  with  religious 
and  secular  instruction,  it  might  be  for  the  purpose  of  the 
railway,  and  valid,  and,  though  distantly  connected,  the  out- 
lay might  be  found  eventually  to  increase  th^  profit  from  the 
traffic."  1 

§  610.  Matters  peculiarly  within  the  Agent*a  Kno'wledge.  — 
FormalitieB.  —  Charters  of  incorporation  frequently  contain 
provisions  for  the  internal  government  of  the  companies  formed 
under  them  ;  thus,  it  is  common  to  provide  checks  upon  the 
various  officers  or  agents  who  are  employed  by  such  compa- 
nies, and  to  prescribe  rules  for  the  orderly  transaction  of  busi- 
ness. Provisions  of  this  character  cannot  be  disregarded  by 
the  company's  agents  ;  if  an  agent  of  a  corporation  acts  in  a 
manner  which  is  not  authorized  by  the  company's  charter  or 
by-laws,  his  acts  are  ordinarily  not  binding.^ 

However,  a  party  dealing  with  an  agent  of  a  corporation 
has  usually  no  means  of  ascertaining  whether  formalities  pre- 
scribed in  the  management  of  the  internal  affairs  of  the  com- 
pany have  been  complied  with,  and  matters  of  this  kind  are 
peculiarly  within  the  knowledge  of  the  company's  agents.  It 
has  therefore  been  held,  that,  if  a  person  deals  with  an  agent 
of  a  corporation  within  the  scope  of  his  apparent  authority, 
and  without  notice  of  the  non-performance  of  any  formality 
prescribed  by  the  charter  or  by-laws  as  a  condition  precedent 
to  the  agent's  authority  to  act,  he  will  be  entitled  to  assume 
that  the  formality  has  been  complied  with,  and  the  corpora- 
tion will  be  estopped  from  showing  that  the  agent  had  no 
authority  to  bind  it,  by  reason  of  a  failure  to  comply  with 
the  prescribed  condition.^ 

^  Probably,  however,  a  railway  nary  phenomenon  to  put  boilders 

company  making  a  contract  for  the  on  inquiry, 
construction  of  a  church  or  chapel        ^  Supra,  §  582. 
would  be  a  sufficiently  eztraordi-        *  Supra,  §  588. 
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The  case  of  the  Royal  British  Bank  v.  Turquand  ^  has  been 
frequently  cited  to  establish  this  doctrine.  By  the  deed  of 
settlement  of  a  joint-stock  company  the  directors  were  au- 
thorized to  borrow  money,  upon  obtaining  a  resolution  at  a 
general  meeting  of  the  company.  The  directors  having  bor- 
rowed, it  was  held  by  the  Court  of  Exchequer  Chamber  that 
the  company  was  liable  to  repay  the  money  to  the  lender, 
who  had  acted  in  good  faith ;  and  that  it  was  immaterial 
whether  a  proper  resolution  had  been  obtained  or  not.  Jer- 
vis,  C.  J.,  said :  *'  We  may  now  take  for  granted  that  the 
dealings  with  these  companies  are  not  like  dealings  with 
other  partnerships,  and  that  the  parties  dealing  with  them 
are  bound  to  read  the  statute  and  the  deed  of  settlement. 
But  they  are  not  bound  to  do  more.  And  the  party  here,  on 
reading  the  deed  of  settlement,  would  find,  not  a  prohibition 
from  borrowing,  but  a  permission  to  do  so  on  certain  condi- 
tions. Finding  that  the  authority  might  be  made  complete 
by  a  resolution,  he  would  have  a  right  to  infer  the  fact  of  a 
resolution  authorizing  that  which  on  the  face  of  the  docu- 
ment appeared  to  be  legitimately  done."  - 

§  611.  The  same  doctrine  has  been  affirmed  in  other  cases. 
Thus,  it  has  been  held  that  a  policy  of  insurance  issued  by  an 
agent  of  a  company,  whose  deed  provided  that  '^  the  common 

^  Royal  British   Bank  o.   Tor-  McDougald  v.  Lane,  18  6a.  445; 

qnand,  6  £1.  &  Bl.  327.  McDougald  v.  Bellamy,  18  6a.  412. 

'  Ibid.  332.     See  also  Ex  parte  Compare  Fountaine  v.  Carmarthen 

Holmes,  3  W.  W.  &  A.  B.  (Vic-  Ry.  Co.,  L.  R.  5  Eq.  316. 
toria)  102;  In  re  Athensam  Life        In /?e  County  Life  Ass.  Co.,  L.  R. 

Ass.  Soc.,  4  K.  &  J.  549;  Colonial  5  Ch.  App.  293,  Gifford,  L.  J.,  said: 

Bank  v.  Willan,  L.  R.  5  P.  C.  417;  *'  A  strsuiger  must  be  taken  to  have 

Mahoney  o.  East  Holyford  Mining  read  the  general  act  under  which  the 

Co.,  L.  R.  7  H.  L.  869;  Smith  v,  company  is  incorporated,  and  also 

Hull  Glass  Co.,  11  C.  B.  897;  Con-  to  have  read  the  articles  of  associa- 

necticut  Mut.  Life  Ins.  Co.  v,  Cleve-  tion ;  but  he  is  not  to  be  taken  to 

laud,  &c.  R.  R.  Co.,  41  Barb.  9;  have  read  anything  more,  and,  if  he 

Samuel  v,  Holladay,  McCahon,  214;  knows  nothing  to  the  contrary,  he 

8.  c.  1  Woolw.  400;  Madison,  &c.  has  a  right  to  assume  as  against  the 

R.  R.  Co.  0.  Norwich    Say.  Soo.,  company  that  all  matters  of  internal 

24  Ind.  457;  Nichols  v.  Mase,  94  management  have  been  duly  com- 

N.  Y.   160;     Granger  v.  Original  plied  with." 
Empire  Mill,  &c.  Co.,  59  Cal.  678; 
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fieal  shall  not  be  affixed  to  any  policy,  except  by  an  order 
signed  by  three  directors  and  countersigned  by  the  manager/' 
was  valid  and  binding,  although  a  proper  order  had  not  been 
obtained,  provided  the  assured  had  acted  in  ignorance  of  the 
informality,^  And,  for  the  same  reason,  it  follows  that  a  cor- 
poration cannot  repudiate  a  mortgage  made  to  secure  bonds 
in  the  hands  of  bona  fide  purchasers  without  notice,  merely 
because  the  resolution  authorizing  the  bonds  to  be  issued  was 
passed  by  the  directoi's  of  the  company  in  a  foreign  State.^ 

Persons  dealing  with  a  corporation  on  the  faith  of  resolu- 
tions adopted  at  a  meeting  of  its  directors  or  shareholders, 
are  generally  entitled  to  assume  that  the  meeting  was  duly 
called,  notified,  and  conducted.^  They  may  also  assume  the 
truth  of  a  representation,  contained  in  a  resolution  adopted 
by  the  directors,  of  any  fact  relating  to  the  management  and 
affairs  of  the  corporation.^ 

§  612.  The  Rule  applicable  to  Monioipal  CorporatlonB.  —  In 
Knox  County  v.  Aspinwall,^  the  principle  of  the  case  of  the 
Royal  British  Bank  v.  Turquand  was  approved  by  the  Su- 
preme Court  of  the  United  States,  and  held  to  apply  to  an 
issue  of  bonds  made  by  the  officers  of  a  county  without  com- 
plying with  statutory  requirements.  The  facts  of  the  case 
were  as  follows.  A  statute  of  Indiana  gave  the  board  of 
commissioners  of  a  county  authority  to  subscribe  for  shares 
in  a  railroad  company,  and  issue  bonds  in  payment,  in  case  a 
majority  of  the  votei*s  of  the  county  should  so  determine  after 
certain  notices  of  the  time  and  place  of  voting  had  been  given. 
The  commissioners  of  a  county  having  subscribed  for  shares, 
and  issued  bonds  purporting  to  have  been  issued  in  compli- 
ance  with  the  statute,  the  Supreme  Court  held  that  the  county 
could  not  deny  that  the  prescribed  notices  of  the  time  and 

\  Prince  of  Wales  Life,  &c.  Co.  v.  Webster,  18  Mete.  (Mass.)  497. 

V.  Harding,  £1.,  B1.&  EL  188;  in  re  Compare  Harding  v.  Vandewater, 

AthensBom  Life  Ass.  Soc.,  4  £.&  J.  40  Cali  78. 
649;  Smith  v.  Smith,  62  111.  498.  «  Bank  o.  Flour  Co.,  41  Ohio  St. 

s  Galveston  R.  B.  Co.  o.  Cowdrey,  652,  559. 
11  Wall.  459.  '  Knox  Coanty  o.  Aspinwall,  21 

*  Granger   v.    Original   Empire  How.  544. 
Mill,  &c.  Co.,  59  Cal.  678;  Sargent 
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place  of  election  had  been  given,  in  a  suit  brought  by  a 
bona  fide  purchaser  of  the  bonds. 

The  decision  in  Knox  County  v.  Aspinwall  was  based  upon 
two  grounds.  One  was  the  principle  of  agency  involved  in 
Royal  British  Bank  v.  Turquand ;  the  other  was  the  legisla- 
tive intent  expressed  in  the  act  authorizing  the  bonds  to  be 
issued. 

The  first  ground  was  stated  by  Justice  Strong,  in  Town  of 
Coloma  V,  Eaves,^  in  the  following  words :  ^^  In  the  leading 
case  of  Knox  v.  Aspinwall,  21  How.  544,  the  decision  was 
rested  upon  two  grounds.  One  of  them  was  that  the  mere 
issue  of  the  bonds,  containing  a  recital  that  they  were  issued 
under  and  in  pursuance  of  the  legislative  act,  was  a  sufficient 
basis  for  the  assumption  by  the  purchaser,  that  the  conditions 
on  which  the  county  (in  that  case)  was  authorized  to  issue 
them  had  been  complied  with ;  and  it  was  said  that  the  pur- 
chaser was  not  bound  to  look  farther  for  evidence  of  such 
compliance,  though  the  recital  did  not  affirm  it.  This  posi- 
tion was  supported  by  reference  to  The  Royal  British  Bank 
V.  Turquand,  6  El.  &  Bl.  827,  a  case  in  the  Exchequer  Cham- 
ber, which  fully  sustains  it,  and  the  decision  was  concurred  in 
by  all  the  judges.*' 

The  other  ground  was  formulated  by  the  same  learned  judge 
as  follows :  '^  Where  legislative  authority  has  been  given  to 
a  municipality,  or  to  its  officers,  to  subscribe  for  the  stock  of 
a  railroad  company,  and  to  issue  municipal  bonds  in  payment, 
but  only  on  some  precedent  condition,  such  as  a  popular  vote 
favoring  the  subscription,  and  where  it  may  be  gathered  from 
the  legislative  enactment  that  the  officers  of  the  municipality 
were  invested  with  power  to  decide  whether  the  condition 
precedent  has  been  complied  with,  their  recital  that  it  has 
been,  made  in  the  bonds  issued  by  them  and  held  by  a  bona 
fide  purchaser,  is  conclusive  of  the  fact,  and  binding  upon  the 
municipality ;  for  the  recital  is  itself  a  decision  of  the  fact  by 
the  appointed  tribunal.'*  ^ 

1  Town  of  Coloma  v.  Eaves,  92  *  Ibid.,  484, 491;  and  see  Moran  v. 
U.  S.  484,  490.  Miami  County,  2  Black,  782 ;  Meroer 

VOL.  II.  — 8 
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§  613.  The  true  Ground  npon  which  nnauthorixad  Zsane*  of 
Municipal  Bonds  have  baan  austained.  —  In  later  cases  of  a 
similar  character,  the  Supreme  Court  has  based  its  decisions 
solely  on  the  second  ground ;  namely,  the  expressed  or  implied 
intention  of  the  legislature  that  certain  municipal  officers  shall 
have  authority  to  determine  and  certify  whether  the  require- 
ments of  the  law  have  been  fulfilled ;  aud  this  seems  clearly 
to  be  the  ground  on  which  these  cases  ought  to  be  placed. 

Municipal  governments  have  no  authority  whatever  to  is- 
sue negotiable  paper  or  bonds,  under  ordinary  circumstances; 
they  have  no  authority  to  do  so  unless  expressly  authorized 
by  the  legislature.^  If  then  the  legislature,  in  granting  au- 
thority to  certain  officers  to  issue  bonds  on  behalf  of  the  mu- 
nicipality, expressly  makes  the  authority  depend  upon  the 
performance  of  certain  conditions  precedent,  it  would  be  diffi- 
cult to  imply  an  intention  to  give  bona  fide  purchasers  a  right 
to  assume  the  performance  of  the  conditions,  and  hold  the 
municipality  liable  whether  the  conditions  have  been  per- 
formed or  not. 

It  should  be  observed,  however,  that  the  principle  of  Royal 
British  Bank  v*  Tnrquand  is  a  general  principle  of  the  law 
of  agency,  and  should  undoubtedly  be  applied  to  acts  per- 
formed by  the  agents  of  a  municipal  corporation  in  all  cases 
falling  within  the  principle.  In  the  absence  of  a  legislative 
declaration  to  the  contrary,  a  person  dealing  with  an  agent  of 
a  municipality  may  make  the  same  assumptions  which  he 
could  make  under  similar  circumstances  in  dealing  with  the 
agent  of  a  private  company.    It  is  evident,  also,  that  the 

County   V.   Racket,   1   Wall.   88 ;  County  v.  Field,  111  U.  8.  83,  94. 

Meyer  r.  Muscatine,  1  Wall.  884;  But  see  the  dissenting  opinion  of 

Supervisors  v,    Schenck,   5   Wall.  Justice  Miller  in  Humboldt  Town- 

784;  Commissioners  v.  BoUes,  94  ship  v.  Long,  92  U.  S.  646;  Mc- 

U.  S.  104  i  Township  of  Rock  Creek  Fherson  v,  Foster,  43  Iowa,  48. 

V.  Strong,  96  U.  S.  271 ;  County  of  As  to  the  necessary  allegations  in 

Daviess  r.  Huidekoper,  98  U.  S.  98;  a  suit  by  the  holder  of  municipal 

Hackett  v.  Ottawa,  99  U.  S.  86;  bonds,  see  Lincoln  v.  Iron  Co.,  108 

Buchanan  v.  Litchfield,  102  U.  S.  U.  S.  412. 

278;  Lincoln  v.  Iron  Co.,  108  U.  S.  ^  Claiborne  County  v.   Brooks, 

412 ;  Northern  Bank  v.  Porter  Town-  111  U.  S.  400. 
ship,  110  U.  S.  608,  616;  Dixon 
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reasons  of  policy  which  led  the  courts  to  establish  the  rule  in 
Royal  British  Bank  v,  Turquand  have  largely  influenced  the 
Supreme  Court  of  the  United  States  in  the  construction  of 
the  statutes  providing  for  the  issue  of  municipal  bonds.  The 
importance  of  giving  such  bonds  a  marketable  value,  by  ren- 
dering them  a  safe  investment  to  bona  fide  purchasers,  has 
led  the  courts,  in  many  instances,  to  imply  an  intention  on 
the  part  of  the  legislatures  of  the  States  to  constitute  the 
municipal  officers  the  judges  whether  the  prescribed  formal- 
ities have  been  complied  with,  even  where  that  intention  was 
not  clearly  expressed. 

§  614.  Bztent  of  Authority  of  Ollloen  of  a  MonloipaUty  to 
certify  the  VaUdlty  of  its  Bonds.  —  The  decision  and  certificate 
of  the  officers  of  a  municipality  do  not  bind  the  latter,  except 
as  to  those  matters  which  are  within  the  jurisdiction  conferred 
upon  these  officers.  In  Dixon  County  v.  Field,^  Justice 
Matthews,  after  quoting  with  approval  the  rule  laid  down  by 
Justice  Strong,  in  Town  of  Coloma  v.  Eaves,  said :  ^^  The 
converse  is  embraced  in  the  proposition,  and  is  equally  true. 
If  the  officers  authorized  to  issue  bonds  upon  a  condition  are 
not  the  appointed  tribunal  to  decide  the  fact  which  constitutes 
the  condition,  their  recital  will  not  be  accepted  as  a  substitute 
for  proof." 

It  is  evident  that  the  officers  never  have  implied  authority 
to  bind  the  municipality  by  their  recital  concerning  matters 
of  law,  or  facts  which  persons  dealing  with  them  must,  ac- 
cording to  the  general  rules  of  law,  ascertain  at  their  peril. 
Persons  purchasing  the  bonds  of  a  municipality  must,  at  their 
peril,  ascertain  the  laws  of  the  State  which  created  it,  and 
must  see  that  the  bonds  are  regular  on  their  face.  No  recital 
of  the  municipal  officers  will  protect  a  purchaser  against  any 
defect  which  can  be  ascertained  by  comparing  the  bonds  with 
the  terms  of  the  statutes  under  which  they  were  issued.^  So 
it  has  been  held  that  the  officers  of  a  municipality  can  have 

»  Dixon   County  ».    Field,   111  v.  Field,  111  U.  S.  93-95.    It  is 

U.  S.  83,  94.  clear  that  the  prescribed  signatures 

'  BisseU  o.  Spring  VaUey  Town-  must  all  be  genuine, 
ship,  110  U.  S.  162;  Dixon  County 
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no  implied  authority  to  bind  the  municipality  by  a  recital  con- 
cerning the  existence  of  facts  which  are  established  by  the 
public  records  of  the  State.^ 

§  615.    vrhat  Certificate  is  required.  —  The   difficulty  in    all 

these  cases  is  to  determine  whether  the  legislature  intended 
that  the  officers  of  the  municipality  should  have  authority  to 
determine  whether  the  forms  and  conditions  prescribed  by 
the  law  have  been  complied  with.  No  formal  certificate  or 
recital  is  necessaiy,  if  the  officers  of  the  municipality  are 
authorized  to  pass  upon  the  question.  In  Dixon  County  v. 
Field,^  Justice  Matthews  said:  '^It  is  not  necessary  that 
the  recital  should  enumerate  each  particular  fact  essential  to 
the  existence  of  obligation.  A  general  statement  that  the 
bonds  have  been  issued  in  conformity  with  the  law  will  suf- 
fice, so  as  to  embrace  every  fact  which  the  officers  making 
the  statement  are  authorized  to  determine  and  certify.  A 
determination  and  statement  as  to  the  whole  series,  when 
more  than  one  is  involved,  is  a  determination  and  certificate 
as  to  each  essential  particular.  But  it  still  remains^,  that 
there  must  be  authority  vested  in  the  officers,  by  law,  as  to 
each  necessary  fact,  whether  enumerated  or  non-enumerated, 
to  ascertain  and  determine  its  existence,  and  to  guarantee  to 
those  dealing  with  them  the  truth  and  conclusiveness  of  the 
admissions." 

There  seems  to  be  no  reason  why  any  recital  on  the  face  of 
the  bonds  should  be  necessary,  where  none  is  expressly  re- 
quired by  law.  A  general  recital  that  the  law  was  complied 
with,  or  that  the  bonds  were  issued  in  conformity  with  the 
law,  would  merely  be  the  statement  of  a  legal  conclusion, 
and  it  is  difficult  to  perceive  on  what  principle  any  weight 
could  be  given  to  such  a  statement.  On  the  other  hand,  the 
issue  of  the  bonds  by  the  officers  authorized  to  determine 
whether  the  law  was  complied  with  is  of  itself  a  determina- 
tion of  that  question,  and  a  certificate  of  the  existence  of  the 
necessary  facts.     Nothing  further  should  be  required.^ 

^  Hoff   v.   Jasper   Coauty,   110        >  111  U.  S.  88,  92,  98. 
U.  S.  53 ,  Lewis  v.  Barbour  County,        *  See  per  Justice  Harlan  in  Hack- 
l  McCrary,  468.  ett  v.  Ottawa,  99  U.  S.  86,  95;  per 


583  THE  VALIDITY  OF  CORPORATE  ACTS.  §  616 

§  616.  Proof  of  AgenfB  Authority. — PresnmptlonA. — Contracts 
under  Seal.  —  The  general  rule  is,  that,  in  order  to  charge  a 
principal  with  an  act  performed  by  another  as  agent,  it  is 
necessary  to  show  that  the  agent  was  authorized  by  the  prin- 
cipal to  do  that  act.^  In  many  instances,  however,  this  fact 
may  be  established  by  presumptive  evidence.  Thus,  if  the 
general  scope  of  the  agent's  authority  has  been  proven,  and 
it  appears  that  acts  like  that  in  question  would,  under  ordi- 
nary circumstances,  be  within  the  agent's  authority,  a  pre- 
sumption arises  that  the  necessary  circumstances  did  exist, 
and  that  the  act  in  question  was  authorized.  This  presump- 
tion is  a  reasonable  one,  and  will  stand  until  rebutted  by 
evidence  showing  that  the  agent  in  fact  exceeded  his  author^ 
ity  in  doing  the  act.^ 

The  doctrine  discussed  in  the  preceding  sections,  however, 
is  not  merely  a  branch  of  the  law  of  evidence ;  it  embodies  a 
principle  of  substantive  law.  In  a  case  in  which  that  doc- 
trine is  applicable,  evidence  showing  that  the  agent  in  fact 
exceeded  his  authority  would  be  inadmissible,  because  the 
fact  would  not  be  material. 

If  a  person  has  dealt  with  an  agent  in  good  faith  within 
the  scope  of  his  apparent  authority,  and  relying  upon  this 
apparent  authority,  the  principal  will  be  chargeable  with  the 
act  whether  the  agent  exceeded  his  authority  or  not.  Proof 
of  such  dealing  would  therefore  establish  a  case  against  the 
principal;  and  in  order  to  establish  a  defence  it  would  be 
necessary  to  show,  not  only  that  the  act  of  the  agent  was 
unauthorized,  but  also  that  the  party  dealing  with  the  agent 
had  notice  thereof,  or  that  he  did  not  rely  upon  the  apparent 
powers  conferred  upon  the  agent  by  the  principal.  This  rule 
applies  to  every  kind  of  act  performed  by  the  agents  of  a 

Justice  Swayne  in  San  Antonio  v.  Palmer    Co.,    35    Hun,   386;    Orr 

Mehaffy,  96  U.  S.  814;  per  Justice  Water  Ditch   Co.  v,   Reno  Water 

Clifford  in  Supervisors  v,  Schenck,  Co.,  17  Nev.  166. 
5  WaU.  784.  Proof  of  ratification  would  ordi- 

1  SuprOf  §§  579,  589,  593;  Greg-  narily  be  equivalent  in  legal  effect 

ory  p.  Lamb,  16  Neb.  205;  Twelfth  to  proof  of  precedent  authority. 
Street  Market  Co.  v.  Jackson,  102        *  See  Lincoln  v.  Iron  Co.,  103 

Pa.   St.   269 ;    De  Best  v.  Albert  U.  S.  412. 
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corporation ;  it  applies  equally  to  simple  contracts,  whether 
oral  or  in  writing,  and  to  contracts  under  seal.^ 

§  617.  In  some  instances,  however,  the  rule  has  been  stated 
much  too  broadly,  particularly  with  reference  to  contracts  exe- 
cuted under  the  corporate  seal.  It  has  been  said,  that,  ^^  where 
the  common  seal  of  a  corporation  appears  to  be  affixed  to  an 
instrument  and  the  signatures  of  the  proper  officers  ai*e  proved, 
the  courts  are  to  presume  that  the  officers  did  not  exceed  their 
authority,  and  the  seal  itself  is  prima  facie  evidence  that  it 
was  affixed  by  proper  authority."^  This  statement  should 
be  restricted  to  those  cases  in  which  the  execution  of  the 
instrument  would  be  within  the  authority  of  the  officers 
whose  signatures  are  proven,  under  ordinary  eireumstanees. 
Courts  can  make  no  presumptions  which  are  not  warranted 
by  reason ;  and  the  seal  of  a  corporation  is  endowed  with  no 
peculiar  probative  force.^  The  rule,  and  the  reasons  on 
which  it  is  founded,  have  no  application  where  it  would  be 
necessary  to  assume  an  extraordinary  state  of  a£Fairs  in  oitler 
to  bring  the  act  of  the  agents  of  the  corporation  within  the 
scope  of  their  apparent  powers. 

C. 

§  618.  The  Doctrine  of  Ratification.  —  It  is  an  elementary 
principle  of  the  law  of  agency,  that  a  person  on  whose  behalf 
an  act  was  done  by  another,  without  authority,  under  an 

^  Solomon's  Lodge  t;.  Montmol-  &c.  Co.  o.  General  Ins.  Co.,  3  Md. 

lin,  58  Ga.  547 ;  Koehler  v.  Black  305 ;  Blackshire  o.  Iowa  Homestead 

River,  &c.  Iron  Co.,  2  Black,  715;  Co.,  39  Iowa,  624;  Bliss  v.  Kaweah 

Union  Gold  Mining  Co.  v.  Bank,  Canal,  &c.  Co.,  65  Cal.  502. 
2  Col.  226;   Phillips  v.  Coffee,  17        ^  Canandarqoa  Academy  v.  Mc- 

111.  154;  Reed  v.  Bradley,  Id.  321;  Kechnie,  90  N.  Y.  618,  629;  Npw 

Morris  v,  Eeil,  20  Minn.  531 ;  Conine  England  Iron  Co.   o.   Gilbert   £1. 

V.  Junction,  &c.  R.  R.  Co.,  3  Hoast.  R.  R.  Co.,  91  N.  Y.  154;  Southern 

288;    Musser   v.   Johnson,  42  Mo.  Cal.  Colony  Ass.  v.  Bustamente,  52 

74;    £van8   t;.   Lee,   11    Nev.   194;  Cal.    192;    Mickey  v.   Stratton,   5 

Lovett  V.  Steam  Saw  Mill  Ass.,  6  Sawy.  475;  Wood  v.  Whelen,  93 

Paige,  54;  Bank  of  Middlebury  v.  HI.  153,  162;  Thorington  o.  Gould, 

Rutland,  &c.  R.  R.  Co.,  30  Vt.  159;  59  Ala.  461;  Angell  and  Ames  on 

Woodman  v.  York,  &c.  R.  R.  Co.,  Corporations, § 224.     See  sAbo supra, 

50  Me.  549;  Stebbins  v.  Merritt,  10  §340. 
Cush.  27,  34;  Susquehanna  Bridge,        *  See  supra,  §§  341,  342. 
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assumed  sgencj^  may  adopt  and  thereby  ratify  the  act ;  and 
after  such  ratification  the  act  will  be  binding  upon  the 
party  on  whose  behalf  it  was  done,  to  the  same  extent  as 
if  it  had  been  performed  in  pursuance  of  a  previous  grant  of 
authority.^ 

No  certain  form  of  words  is  essential  to  a  ratification  of 
an  act  performed  by  an  agent;  in  many  cases  mere  acqui- 
escence or  a  failure  to  repudiate  the  act  has  been  held  suffi- 
cient. Kent  said :  <*  It  is  a  very  dear  and  salutary  rule  in 
relation  to  agencies,  that  where  the  principal,  with  knowledge 
of  all  the  facts,  adopts  or  acquiesces  in  the  acts  done  under 
an  assumed  agency,  he  cannot  be  heard  afterwards  to  impeach 
them  under  pretence  that  they  were  done  without  authority, 
or  even  contrary  to  authority."  * 

The  same  rule  applies  to  corporations.  In  Eelsey  v.  Na- 
tional Bank,'  Williams,  J.,  said :  '*  The  law  is  well  settied, 
that  a  principal  who  neglects  promptiy  to  disavow  an  act  of 
his  agent,  by  which  the  latter  has  transcended  his  authority, 
makes  the  act  his  own ;  and  the  maxim  which  makes  ratifica- 
tion univalent  to  a  precedent  authority  is  as  much  predica- 
ble  of  ratification  by  a  corporation  as  it  is  of  ratification  by 
any  other  principal,  and  it  is  equally  to  be  presumed  from  the 
absence  of  dissent." 

§  619.  Scope  of  the  Doctrine  of  Ratification.  —  Acts  in  Viola- 
tion of  the  Charter  or  a  Rule  of  Zaw. —  In  considering  the  ap- 
plication of  the  doctrine  of  ratification  to  acts  performed  on 
behalf  of  a  corporation,  a  distinction  should  be  observed  be- 
tween such  acts  as  are  in  violation  of  the  company's  charter, 
and  therefore  outside  of  the  powers  delegated  to  any  of  its 
agents,  and  such  acts  as  are  merely  in  excess  of  the  powers 
delegated  to  inferior  agents  by  those  who  have  appointed 
them,  but  are  within  the'  powers  of  the  appointing  agents. 

An  act  which  is  in  excess  of  the  charter  of  a  corporation 
involves  an  unauthorized  exercise  of  corporate  power  on  the 

^  Soames  o.  Spencer,  1  DowL  &  *  Kelsey  v.  National  Bank,  09 
B.  32.  Pa.  St.  426,  429. 

*  2  Kent's  Com.  616;  Story  on 
Agency,  §§  239,  255,  256. 
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part  of  the  company ;  and  this  objection  cannot  be  obviated 
by  any  subsequent  ratification,  either  by  the  agents  or  by  the 
shareholders  of  the  corporation.  So  it  is  clear  that,  if  an  act 
performed  by  an  agent  on  behalf  of  a  corporation  is  prohib- 
ited by  statute,  or  by  the  charter  of  the  company,  or  by  some 
general  rule  of  the  common  law,  no  ratification  by  other 
agents  or  the  shareholders  of  the  company  can  cure  the  ille- 
gality of  the  act.  Ratification  of  an  act  has  no  greater  effect 
than  a  previous  grant  of  authority  to  do  the  act ;  it  merely 
obviates  the  objection  that  the  principal  did  not  authorize 
the  act  to  be  done.^ 

In  determining  the  liability  of  a  corporation  for  an  act  per- 
formed on  its  behalf,  the  first  question  to  be  considered  is 
whether  the  agent  who  performed  the  act  had  authority  to 
represent  the  corporation;  If  the  act  was  ratified  by  the 
corporation,  the  question  of  agency  may  be  dismissed,  and 
the  question  then  is  how  far  the  act  is  binding,  irrespect- 
ive of  the  principles  of  the  law  of  agency ;  and  if  the  act 
was  performed  in  violation  of  some  statutory  or  common 
law  prohibition,  the  legal  effect  of  this  prohibition  must  be 
considered.^ 

§  620.  Acts  in  Violation  of  the  Rights  of  other  Parties. — It  is 
plain,  that  the  shareholders  and  agents  of  a  corporation  can- 
not by  their  ratification  give  validity  to  an  act  impairing  the 
rights  of  others.  Thus,  they  cannot  by  their  unanimous 
consent  authorize  a  withdrawal  of  capital  in  violation  of  the 
rights  of  creditors,  nor  can  they  render  such  withdrawal 
rightful  by  subsequently  ratifying  the  same.* 

^  Asbbury  Ry.,  &c.  Co.  v.  Ricbe,  In  Tippecanoe  Co.  v.  Lafayette, 
L.  R.  7  H.  L.  672,  673;  In  re  Com-  &c.  R.  R.  Co.,  60  Ind.  86, 112,  Bid- 
stock,  3  Sawy.  218.  See  also  Barton  die,  J.  said:  **  A  contract  ultra  vires 
V.  Port  Jackson,  &c.  Plank  Road  Co.,  is  void,  and  cannot  be  made  valid  by 
17  Barb.  897 ;  Kent  v.  Quicksilver  a  subsequent  act  of  the  corporation, 
Mining  Co.,  78  N.  Y.  159, 185;  and  because  there  is  no  residuary  power 
compare  Hazlehurst  v.  Savannah,  to  confirm  it.  What  they  could  not 
&c.  R.  R.  Co.,  43  6a.  54;  Martin  v,  make,  they  cannot  confirm.  A. void 
Zellerbach,  38  Cal.  310;  Downing  act  can  never  become  valid,  merely 
V.  Mt.  Washington  Road  Co.,  40  because  it  remains  unquestioned." 
N.  H.  230;  Hood  v.  New  York,  &c.  «  Infra,  §  648  e^  seq. 
R.  R.  Co.,  22  Conn.  502,  510.  »  Infra^  §  789. 
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Upon  the  same  principle^  it  follows  that  the  shareholders 
and  directors  of  a  corporation  cannot,  bj  their  ratification, 
give  validity  to  a  misapplication  of  funds  or  property  held  by 
the  corporation  in  trust  So  a  sale,  lease,  or  mortgage  of 
property  acquired  by  a  railroad  company  by  exercise  of  the 
power  of  eminent  domain,  being  in  violation  of  the  rights  of 
the  State  unless  expressly  authorized,  cannot  be  made  valid 
by  unanimous  ratification  of  the  shareholders.^  However, 
the  shareholders  of  a  railroad  company  may  by  their  ratifi* 
cation  or  acquiescence  cure  the  invalidity  of  a  perpetual 
lease  of  their  railroad,  so  far  as  this  results  from  the  absence 
of  authority  in  the  majority  or  the  directors  to  bind  them  by 
such  a  lease  ;  and  if  the  State  should  also  give  its  consent  to 
the  lease,  all  question  of  its  validity  would  be  removed.^ 

§  621.  The  Doctrine  applied  to  Mnnioipal  and  Charitable 
Corporationa  and  Savings  Banks.  —  The  doctrine  of  ratifica- 
tion can  seldom  be  invoked  to  cure  the  invalidity  of  un- 
authorized acts  of  officers  of  a  municipal  corporation.  The 
officers  of  a  municipality  are  public  officials,  whose  powers 
are  conferred  by  law,^  and  an  act  in  excess  of  these  powers 
can  be  legalized  and  rendered  valid  only  by  the  State, 
through  its  legislature.  The  superior  officers  of  a  munici- 
pality may  in  some  instances  have  power  to  cure  informali- 
ties in  the  acts  of  subordinate  officers,  but  it  is  clear  that 
they  cannot  legalize  any  violation  of  the  charter  or  law  en- 
acted for  the  government  of  the  municipality.^ 

The  property  and  funds  of  a  charitable  corporation  are 
held  by  it  in  trust,  for  the  special  uses  prescribed  by  the 
donors,  or  the  general  uses  indicated  by  the  charter.  It  is 
clear  that  neither  the  members  of  such  a  corporation  nor  the 
officers  whom  they  have  appointed  can  by  their  ratification 
validate  any  violation  of  the  trusts  subject  to  which  the 
property  and  funds  held  by  the  corporation  were  granted. 

1  Infra,  §§  691, 1120.  *  See  9upra,  §  8. 

*  Boston,  &c.  R.  R.  Co.  v.  New        ^  San  Diego  Water  Co.  v.  San 

York,  &c.  R.  R.  Co.,  13  R.  I.  260.  Diego,  59  Cal.  517;  McCracken  v. 

Compare  Peterborough  R.  R.  Co.  v.  San  Francisco,  16  Cal.  592;  Zott- 

Naahoa,  &c.  R.  R.  Co.,  59  N.  H.  385.  man  v.  San  Francisco,  20  Cal.  96. 
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A  similax  rule  applies  to  savings  banks.  The  f  ands  of  a 
savings  bank  in  equity  belong  to  its  depositors,  and  must  be 
administered  for  their  benefit.^  The  depositors  impliedly 
consent  that  the  funds  contributed  by  them  shall  be  used  for 
the  purposes  indicated  by  the  charter  of  the  bank,  but  they 
do  not  consent  to  any  diversion  of  the  funds  from  these  pur- 
poses. Any  unauthorized  use  of  these  funds  is  in  excess  of 
the  powers  delegated  by  the  depositors  to  the  corporate  body, 
or  any  of  its  representatives.  It  follows  for  this  reason,  that 
the  doctrine  of  ratification  can  seldom  be  applied  to  dealings  of 
the  officers  of  a  savings  bank  which  are  in  excess  of  the  char- 
tered purposes  of  the  institution.  Such  dealings  can  be  rati- 
fied only  by  the  depositors  in  the  bank,  who  are  the  real 
principals  in  interest,  and  owners  of  the  corporate  funds.  It 
is  evident  that  the  ratification  of  an  act  by  all  the  depositors 
in  a  savings  bank  could  seldom  be  shown. 

§  622.  Acte  in  Violation  of  the  CSiarter  cannot  be  ratified  by 
any  Agent  of  the  Corporation.  —  No  agent  of  a  corporation  has 
authority  to  ratify  an  act  which  involves  a  violation  of  the 
company's  charter ;  an  attempt  on  the  part  of  any  agent  of  a 
corporation  to  ratify  an  act  in  violation  of  its  charter  would 
be  wholly  ineffective.  Even  the  majority  at  a  shareholders' 
meeting  cannot  ratify  an  act  in  violation  of  the  company's 
charter,  for  the  powers  of  the  majority  are  derived  wholly 
from  the  charter  itself.' 

In  Hazard  v.  Durant,^  a  suit  in  equity  was  brought  by  a 
shareholder  in  a  corporation,  to  compel  its  president  to  ac- 
count for  funds  belonging  to  the  company,  which  he  had 
converted  to  his  own  use.  Objection  was  made,  that  the  bill 
would  not  lie,  because  the  company  or  the  majority  might 
ratify  the  president's  act.  But  the  Supreme  Court  of  Rhode 
Island  said  :  ^*  To  hold  that  a  corporation  could  gratuitously 
condone  or  release  such  a  fraud,  by  anything  short  of  unani- 
mous consent,  would  be  monstrous ;  for  it  would  be  in  effect 
to  hold  that  a  president  or  director  who  can  control  a  ma- 
jority vote  in  the  corporation  may  rob  or  despoil  it  with 

1  Supra,  §  391.  «  11  B.  I.  196. 

*  Infra,  §  641  c<  seq. 
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impunity.  ...  A  majority,  in  our  opinion,  could  no  more 
condone  such  a  wrong  gratuitously,  than  it  could  originally 
have  sanctioned  it."^ 

In  Marsh  v.  Fulton  County,  it  was  contended  that  certain 
bonds  issued  by  the  County  Court  of  Fulton  County,  without 
the  previous  sanction  of  the  qualified  voters  of  the  county,  as 
required  by  law,  had  been  ratified  by  the  supervisors  of  the 
county.  But  the  Supreme  Court  of  the  United  States  held 
that  the  supervisors  had  no  power  to  ratify  the  act  of  the 
County  Court.  Justice  Field  said :  ^  A  ratification  is,  in  its 
effect  upon  the  act  of  an  agents  equivalent  to  the  posses- 
sion by  him  of  a  previous  authority.  It  operates  upon  the 
act  ratified  in  the  same  manner  as  though  the  authority  of 
the  s^ent  to  do  the  act  existed  originally.  It  follows  that  a 
ratification  can  only  be  made  when  the  party  ratifying  pos- 
sesses the  power  to  perform  the  act  ratified.  The  supervisors 
possessed  no  authority  to  make  the  subscription  or  issue  the 
bonds  in  the  first  instance,  without  the  previous  sanction  of 
the  qualified  voters  of  the  county.  The  supervisors  in  that 
particular  were  the  mere  agents  of  the  county.  They  could 
not,  therefore,  ratify  a  subscription  without  a  vote  of  the 
county,  because  they  could  not  make  a  subscription  in  the 
first  instance  without  such  authorization."^ 

§  623.  Ratification  by  the  Shareholden  of  an  Alteration  of  the 
Charter.  —  If  the  shareholders,  who  constitute  the  corporate  as- 
sociation, unanimously  acquiesce  in  or  ratify  an  act  performed 
by  an  agent  or  board  on  behalf  of  the  corporation,  no  fur- 
ther question  as  to  the  extent  of  the  powers  delegated  to  the 
agent  or  board  can  arise.  Ratification  by  all  the  shareholders 
would  not  cure  the  illegality  of  an  act  which  is  prohibited  by 

*  Per  Potter,  J.,  in  Hazard  p.        *  Marsh  v,   Fulton   County,   10 

Dnrant,  11  R.  1. 196,  207.    See  also  Wall.  676,  684.    See  also  Ryan  v. 

cases  supra,  §  240;  Chamberlain  v.*  Lynch,  68  111.  160;  Salem  Bank  v. 

Pacific  Wool  Growing  Co.,  54  Cal.  Gloucester  Bank,  17  Mass.  1,  27-30; 

103;  Thomas  v.  Brownsville,  &c.  Ry.  Athensum  Life  Ass.  Soc.  v.  Pooley, 

Co.,  1  McCrary,  892;  First  Nat.  3  De  G.  &  J.  294;  Tracy  &.  Guthrie 

Bank  9.  Drake,  29  Kans.  811.    Com-  County  Agr.  Soc.,  47  Iowa,  27. 
pare  Frankfort  Bank  o.  Johnson, 
24  Me.  490. 
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the  common  law  or  by  statute ;  but  it  would  remove  any 
defect  of  authority  in  the  agent  performing  the  act,  as  be- 
tween himself  and  the  company.  After  such  ratification,  the 
company  would  become  chargeable  with  the  act,  to  the  same 
extent  as  if  it  had  originally  authorized  it  to  be  done. 

No  act  can  be  more  clearly  unauthorized  than  an  alteration 
of  the  charter  or  articles  of  association  of  a  company  by  the 
act  of  merely  a  portion  of  its  members.^  Yet  if  a  portion  of 
the  shareholders  or  the  directors  of  a  corporation  undertake 
to  accept  a  new  charter,  or  to  adopt  new  articles  of  associa* 
tion  on  behalf  of  the  whole  company,  their  acts  may  be  rati- 
fied by  the  remaining  members ;  and  ratification  may  even 
be  implied  from  mere  acquiescence,  or  a  neglect  on  the  part 
of  the  dissenting  shareholders  to  restrain  the  company  from 
departing  from  its  original  constitution.^ 

The  same  rule  undoubtedly  applies  where  there  has  been 
an  attempt  to  effect  a  consolidation  with  another  company, 
without  first  obtaining  the  consent  of  all  the  shareholders. 
Those  shareholders  who  acquiesce  in  the  change  cannot  after- 
wards complain,  on  the  ground  that  the  majority,  or  the  board 
of  managers,  assuming  to  act  for  the  whole  corporation,  had 
no  authority  to  birid  them.^ 

§  624.  Acts  in  Violation  of  the  Charter. — The  same  doctrine 
has  been  applied  in  other  cases,  where  there  was  a  plain  vio- 
lation of  the  charter  or  articles  of  association  of  a  company. 

Kent  V.  Quicksilver  Mining  Company  ^  is  a  leading  case  of 

^  Infra,  §§  646,  646.  846.     Compare  Challis's  Case,  L.  R. 

*  Martin  v.  Pensacola,  &c.  R.  R.  6  Ch.  266;    Perrett's  Case,  L.  R. 

Co.,  8  Fla.  370;  Memphis  Branch  15  £q.  250;  Oldtown,  &c.  R.  R.  Co. 

R.  R.  Co.  9.  Sullivan,  57  Ga.  240;  v.  Veazie,  39  Me.   571.      See  also 

Bedford  R.  R.  Co.  v.  Bowser,  48  Pa.  Dows  v.  Naper,  91  Til.  44. 
St.  29;  Centre,  &c.  Turnpike  Co.  v.         *  Deaderick  v.  Wilson,  8  Barter 

McConaby,  16  S.  &  R.  142;  Dan-  (Tenn.),    108;    International,    &c. 

bury,  &c.  R.  R.  Co.  u,  Wilson,  22  R.  K  Co.  v.  Bremond,  53  Tex.  96. 
Conn.  435;  Vermont,  &c.  R.  R.  Co.  v.        ^  Kent  v.  Quicksilver  Mining  Co., 

Vermont  Central  R.  R.  Co.,  34  Vt.  2;  78  N.  Y.  159;  and  see  further  con- 

Eennebec,  &c.  R.  R.  Co.  v.  Palmer,  oeming   this   case,  supra,    §  463. 

34  Me.  366 ;   HaywoHh  v.  Junction  See  also  Lockhart  t;.  Van  Alstyne, 

R.  R.  Co.,  13  Ind.  348;  Gifford  v,  31  Mich.  76;  Branch  v.  Jesup,  106 

New  Jersey  R.  R-.,  &c.  Co.,  10  N.  J.  U.  S.  468,  481. 
Eq.  176;'  Ex  parte  Booker,  18  ArL 
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this  character.  The  majority,  at  a  meeting  of  the  shareholders 
of  a  corporation,  adopted  a  resolution  authorizing  any  mem- 
ber to  convert  his  shares  into  preferred  shares,  upon  paying 
a  certain  bonus  to  the  company.  A  large  number  of  shares 
were  accordingly  reissued  as  preferred  shares.  After  the 
lapse  of  four  years,  during  which  the  preferred  shares  were 
quoted  daily  in  the  public  prints,  and  were  mentioned  iu 
the  annual  reports  of  the  directors,  a  member  who  had  re- 
tained his  original  shares  brought  suit  to  restrain  the  com- 
pany from  according  any  preference  to  the  holders  of  the 
preferred  shares.  But  the  Court  of  Appeals  of  New  York 
decided  that  all  the  shareholders  must  be  deemed  to  have 
had  notice  of  the  action  of  the  majority,  and  to  have  ratified 
it  by  their  acquiescence. 

The  same  principle  was  reaffirmed  in  Sheldon  Hat  Blocking 
Co.  v.  Eickemeyer  Hat  Blocking  Machine  Co.^  In  that  case 
it  appeared  that  the  trustees  of  a  manufacturing  company 
had  assigned  and  transferred  all  of  its  property  in  settlement 
of  a  judgment  against  the  company.  It  was  claimed  that  the 
trustees  had  no  authority  to  make  the  transfer ;  but  the  Court 
of  Appeals  said  :  ^'  If  all  the  stockholders  of  this  corporation 
had,  with  full  knowledge,  subsequently  ratified  the  transfer 
and  affirmed  the  settlement,  the  act  —  though  beyond  the 
power  given  the  trustees  by  the  charter  —  could  not  be  sub- 
sequently avoided  by  the  stockholders,  or  by  the  corporation. 
This  case  falls  within  the  rule  established  by  this  court  in  the 
case  of  Kent  v.  The  Quicksilver  Mining  Company."  * 

Phosphate  of  Lime  Co.  v.  Green  ^  is  another  important 
case  involving  the  same  principle.  The  directors  of  a  limited 
company  entered  into  an  arrangement  with  a  shareholder, 
amounting  to  a  purchase  of  his  shares,  although  the  articles 
of  the  company  contained  an  express  provision  that  the  com- 

1  90  N.  Y.  607.  oombe,  L.  R.  8  H.  L.  249.    Com- 

*  Per  Tracy,  J.,  in  Sheldon  Hat  pare  Spackman  t7.  Evans,  L.  R.  3 
Blocking  Co.  v.  Eickemeyer  Hat  H.  L.  171;  Houldsworth  v,  Evans, 
Blocking,  &c.  Co.,  90  N.  Y.  607, 618.  L.  R.  8  H.  L.  268;  Stanhope's  Case, 

•  L.  R.  7  C.  P.  48.  See  also  L.  R.  1  Cb.  161;  Stewart's  Case, 
Brotherhood's  Case,  81  Bear.  865;  L.  R.  1  Ch.  611. 

81  L.  J.  Ch.  861;  Evans  v.  Small- 
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pany  should  not,  under  any  circumstances,  purchase  its  own 
shares.  The  Court  of  Common  Pleas  decided  that  this  ar- 
rangement, which  had  been  carried  out,  could  not  be  set 
aside,  since  it  had  been  ratified  by  the  shareholders.  Brett, 
J.,  said :  ^'  Taking  all  the  facts  into  consideration,  it  seems  to 
me  that  there  was  abundant  evidence  to  justify  the  jury  in 
saying  that  the  company  (that  is,  the  shareholders),  with 
knowledge  of  all  the  circumstances,  ratified  and  adopted 
what  had  been  done  by  the  directors." 

§  625.  Miflapplication  of  Fiiiids  may  be  ratified. —  It  has  been 
held  that,  if  the  directors  of  a  corporation  apply  the  funds  of 
the  company  to  their  own  use,  or  misapply  them  in  any  man- 
ner, the  excess  of  authority,  as  between  the  directors  and  the 
corporation,  may  be  cured  by  the  unanimous  consent  or  rati- 
fication of  the  shareholders.^  It  has  likewise  been  held,  that 
an  unauthorized  issue  of  bonds  or  negotiable  paper  of  a  oor<> 
poration,^  or  an  unauthorized  issue  of  certificates  for  paid-up 
shares,^  or  an  unauthorized  conveyance,^  may  be  made  binding 
upon  the  corporation  by  the  unanimous  ratification  or  consent 
of  its  shareholders. 

A  similar  rule  undoubtedly  applies  to  acts  of  the  majority, 
or  of  other  agents  of  the  corporation,  which  are  not  binding 
on  account  of  a  failure  to  comply  with  formalities  prescribed 
by  the  charter  or  by-laws  of  the  company.  Thus,  the  trans- 
actions of  a  shareholders'  meeting  held  outside  of  the  State 
in  which  the  corporation  was  chartered  may  be  ratified  by 
subsequent  acquiescence.^ 

§  626.  Ratification  by  the  Majority.  —  The  majority  at  a 
meeting  of  the  shareholders  of  a  corporation  are  impliedly  in- 

^  Eastern  Counties  Ry.  Co.  v,  Co.  v.  West,  60  Iowa,  16;  Chaffee 

Hawkes,  6  H.  L.   Cas.  331,  857;  v.  Rutland  R.  R.  Co.,  65  Vt.  110. 
Watts's  Appeal,  78  Pa.   St.   870;        »  Parsons  v.  Hayes,  14  Abb.  N.  C. 

Gray  v.  Chaplin,  2  Russ.  126;  Hotel  410;  and  see  suproj  §  290. 
Co.  V,  Wade,  97  U.  S.  13;  Twin         *  Chouteau  r.  Allen,  70  Mo.  290. 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.        *  Ohio,  &c.  R,  R.  Co.  v,  McPher- 

687 ;    Railroad  Co.  v.  Howard,  7  son,  36  Mo.  18 ;  Freeman  v.  Machias 

Wall.  398, 416.  Water    Power,    &c.    Co.,   38   Me. 

*  Tyrell  v,  Cairo,  &c.  R.  R.  Co.,  346;  Humphreys  o.  Mooney,  6  CoL 

7  Mo.  App.  294;  Des  Moines  Gas  282. 
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vested  with  authority  to  elect  officers  for  the  corporation, 
and  to  exercise  a  general  supervision  over  the  management 
of  its  affairs.  The  majority  may  also,  as  a  general  rule,  rat- 
ify acts  performed  without  their  authority,  if  they  might 
have  authorized  the  performance  of  the  acts  in  question  in 
advance. 

Thus,  if  the  directors  of  a  company,  without  authority,  in* 
crease  the  amount  of  its  capital  by  issuing  new  shares,  the 
issue  of  new  shares  may  be  validated  subsequently  by  a  vote 
of  the  shareholders  at  a  general  meeting,  provided  the  ma- 
jority could  have  originally  authorized  the  new  is^ue  to  be 
made.^ 

So  a  transaction  in  which  the  directors  have  no  authority 
to  represent  the  corporation  because  personally  interested  in 
obtaining  an  advantage  at  the  expense  of  the  corporation, 
may  subsequently  be  ratified  by  the  majority,  if  the  ti;^nsac- 
tion  was  not  in  fact  fraudulent  or  detrimental  to  the  corpo- 
rate rights.* 

An  informal  act  of  the  directors,  or  an  act  at  a  meeting  of 
directors  which  was  not  duly  called,  or  at  which  a  quorum 
were  not  present,  may  generally  be  subsequently  ratified.* 

It  is  to  be  observed,  however,  that  if  the  charter  of  a 
corporation  provides  that  the  will  of  the  shareholders  shall 
be  declared  in  a  particular  manner,  or  that  certain  formal- 
ities shall  be  observed  by  the  majority  in  their  corporate 


1  Sewell's  Case,  L.  R.  3  Oh.  131;  97  U.  S.  18;  Pneumatic  Gas  Co.  v.  ' 

pByson  V.  Stoever,  2  DilL  427 ;  Lane's  Berry,  113  U.  S.  322 ;  Union  Pacific 

Case,  1  De  6.,  J-  &  S.  604.    See  R.  R.  Co.  v.  Credit  Mobilier,  135 

also  Supervisors  t;.  Schenck,  6  Wall.  Mass.  867;  U.  S.  Rolling  Stock  Co. 

772,782;  Aurora  Agrioolt. ,  &c.  Soc.  v.  Atlantic,  &c.  R.  R.  Co.,  34  Ohio 

V.  Paddock,  80  HI.  263 ;  McLaughlin  St.  450;  Buell  v.  Buckingham,  16 

V.  Detroit,  &c.  Ry.  Co.,  8  Mich.  100;  Iowa,  284,  295. 
flay  ward  v.  Pilgpim  Soc.,  21  Pick.         However,  in  Cumberland  Coal, 

270;  Bank  of  Columbia  v.  Patter-  &c:  Co.  o.  Sherman,  30  Barb.  553, 

ion,  7  Cranch,  290,  307;  Waldo  v,  677,  it  was  held  that  a  majority 

Portland,  33  Conn.  363 ;  Arlington  could  not  ratify  a  sale  of  land  made 

V.  Peiroe,  122  Mass.  270;  Crump  v.  by  a  director  to  himself.    Compare 

U.  S.  Mimng  Co.,  7  Gratt.  862.  fupro,  §  621. 

'  Twin  Lick  Oil  Co.  v.  Marbuiy,        •  Reed  v.  Hayt,  61  N.  T.  Super. 

91  U.  S.  687;  Hotel  Co.  v.  Wade,  Ct.  121. 
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acts,  the  majority  would  have  no  authority  to  act  in  disre- 
gard of  these  provisions,  either  directly  or  by  a  subsequent 
ratification. 

§  627.  Ratification  by  the  Agents  of  a  Corporation.  —  An 
act  which  is  unauthorized  on  the  part  of  one  agent  of  a  cor- 
poration may  be  within  the  powers  conferred  upon  another 
agent ;  and  an  act  performed  by  an  inferior  agent  without 
authority  may  often  be  ratified  by  a  higher  agent  acting  on 
behalf  of  the  company. 

Thus,  the  directors  of  a  corporation  may  have  power  to 
ratify  an  unauthorized  act  performed  by  an  inferior  agent. 
In  Fleckn.er  v.  Bank  of  the  United  States,^  the  Supreme 
Court  held  that  a  resolution  of  the  directors  of  a  bank,  de- 
claring that  a  certain  indorsement  made  by  its  cashier  had 
been  made  by  authority  of  the  directors,  amounted  to  a 
ratification  ;  and  Justice  Story  said :  ^^  No  maxim  is  better 
settled  in  reason  and  law,  than  the  maxim,  Omnis  ratihabitio 
retrotrahitur^  et  mandato  priori  cequiparatur.^^ 

In  Sherman  v.  Fitch  ,^  a  mortgage  executed  by  the  presi- 
dent of  a  manufacturing  corporation  was  held  to  have  been 
ratified  by  the  board  of  directors,  by  reason  of  their  long-con- 
tinued acquiescence,  with  knowledge  of  the  facts ;  and  in 
Lyndeborough  Glass  Co.  v.  Massachusetts  Glass  Co.,^  a  similar 
rule  was  applied  to  a  purchase  of  goods  by  the  superintendent 
of  the  works  of  a  company.  Again,  in  Kelsey  v.  National 
Bank,^  it  was  decided  that  the  directors  of  a  bank  could  ratify 

1  Fleckner   u.  Bank  of   United  lands,  16  W.  Va.  555,  581;  Wood 

States,  8  Wheat.  888,  868;  and  see  o.  Whelen,  93  111.  155;  Chouteau 

Ballston  Spa  Bank  v.  Marine  Bank,  v.  Allen,  70  Mo.  200,  324;  Reich- 

16    Wis.    120 ;     Anglo-Californian  wald  t;.  Commercial  Hotel  Co.,  106 

Bank  v.  Mahoney  Mining  Co.,  5  111.  489. 

Sawy.  255,  257,  aflarmed  104  U.  S.        «  Lyndeborough    Glass    Co.    ». 

192.  Massachusetts  Glass  Co.,  Ill  Mass. 

*  Sherman  v.  Fitch,  98  Mass.  69;  815;  and  see  Shaver  v.  Bear  River, 

and  see  Walworth  County  Bank  v.  &c.  Mining  Co.,  10  Cal.  396;  Oloott 

Farmers'  L.  &  T.  Co.,  16  Wis.  629;  v.  Tioga  R.  R.  Co.,  27  N.  Y.  546; 

Hoyt  V.  Thompson,  19  N.  Y.  207,  Blen  v.  Bear  River,  &c.  Mining  Co., 

218;  Darst  v.  Gale,  88  111.  186;  Bur-  20  Cal.  602;  Wilson  v.  West  Hartle- 

rill  V.  Nahant  Bank,  2  Mete.  (Mass.)  pool  Ry.  Co.,  2  De  G.,  J.  &  S.  475. 
168 ;  First  National  Bank  v.  Kimber-        «  69  Fa.  St.  426. 
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the  act  of  its  cashier,  in  o£Fering  a  reward  for  the  recovery  of 
stolen  money. 

§  628.  "What  oonstitateB  Ratification  by  the  Shareholders.  — 
The  doctrine  of  ratification  must  not  be  confounded  with  the 
doctrine  of  estoppel  by  acquiescence  or  laches.  Actual  rati- 
fication of  an  act  inyolves  a  voluntary  'adoption  of  the  act. 
Full  knowledge  of  the  act  assented  to,  and  an  intention  to 
adopt  the  act  as  the  act  of  the  corporation,  are  therefore  es- 
sential.  A  corporation  can  never  be  charged  with  an  unau- 
thorized act  of  its  agents,  on  the  sole  ground  that  the  act  has 
been  ratified  by  the  shareholders,  unless  the  shareholders  had 
full  knowledge  of  the  act.^ 

It  is  clear,  also,  that  mere  lapse  of  time  does  not  constitute 
a  ratification,  though  it  may  be  evidence  of  a  ratification. 
*'  Length  of  time  may,  in  many  cases,  materially  assist  in  es- 
tablishing the  presumption  of  acquiescence  in  an  act  which 
requires  confirmation  to  give  it  validity.  But  then  it  is  not 
time,  but  the  acquiescence,  which  changes  what  would  other- 
wise be  a  void  act  into  a  valid  one.^'  ^ 

§  629.  "When  Ratification  presumed.  —  The  question  whether 
a  particular  act  has  been  ratified  or  acquiesced  in  can  be  de- 
cided only  by  reference  to  all  the  facts  and  circumstances  of 
the  case.  If  a  contract  or  other  act  of  an  agent  of  a  corpo- 
ration appears  to  have  been  manifestly  to  the  injury  of  the 
company  at  the  time  of  the  alleged  ratification,  clear  evidence 
of  ratification  should  be  required  ;  but  if  a  ratification  would 
apparently  have  been  beneficial  to  the  company,  a  contrary 
presumption  is  but  reasonable.     Thus,  very  slight  evidence 

1  Hotchin  v,  Kent,  8  Mich.  626;  Pottery  Co.,  34  Yt.  144.    See  Spack- 

Tellow  Jacket,  &c.  Mining  Co.  v,  man  v.  Evans,  L.  R.  8  H.  L.  171; 

Stevenson,  6  Nev.  224;  Rankin  v,  Downes  v.  Ship,  Id.  843;  Houlds^ 

New  England,  &c.  Mining  Co.,  4  worth  v.  Evans,  Id.  263.    This  is 

Kev.  78;  Tracy  v.  Guthrie  County  assumed  in  most  of  the  cases  cited 

Agricult  Society,  47  Iowa,  27;  Ded-  in  the  preceding  sections. 

ham  Savings  Inst,  v.  Slack,  6  Cosh.  *  Per  Lord  Chelmsford  in  Evans 

408;  Pennsylvania,  &c.  Nav.  Co.  9.  v.  Smallcombe,  L.  R.  8  H.  L.  260; 

Dandridge,  8  G.   &  J.  248,  823;  per  Lord  Cairnes,  Id.  p.  263.    See 

Cumberland  Coal,  &c.  Co.  v.  Sher-  Ormsby  v.  Vermont  Copper  Mining 

man,  20Md.  117;  Dabney  9. Stevens,  Co.,  66  N.  Y.  628. 
2  Sweeny,  416;  Stark  Bank  9.  U.  S. 

VOL.  II.  —  4 
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of  acquiescence  is  sufiBcient  to  give  validity  to  a  transfer  of 
real  or  personal  property  to  an  agent  who  was  not  authorized 
to  receive  it ;  and  ratification  may  even  be  presumed  without 
evidence. 

In  Bank  of  the  United  States  v.  Dandridge,^  Mr.  Justice 
Story  said :  *^  Grants  and  proceedings  beneficial  to  a  corpora- 
tion are  presumed  to  be  accepted ;  and  slight  acts  on  their 
part,  which  can  reasonably  be  accounted  for  only  upon  the 
supposition  of  such  acceptance,  are  admitted  as  presumptions 
of  the  fact."  Lord  EUenborough  said :  **  The  law  will  pre- 
sume, if  nothing  appear  to  the  contrary,  that  every  person 
accepts  that  which  is  for  their  benefit."  ^ 

§  630.  Estoppel  by  Reason  of  Acqulescenoe  or  Laches  of 
Shareholders.  —  If  a  principal  neglects  promptly  to  disavow 
an  act  performed  on  his  behalf,  without  precedent  authority, 
he  may  become  estopped  by  his  silent  acquiescence  or  laches 
from  repudiating  the  act,  although  it  was  not  his  intention  to 
ratify  the  act,  and  he  has  not  actively  manifested  his  assent. 
The  reason  of  this  doctrine  is,  that  a  principal  ought  not  to 
be  allowed  to  speculate  at  the  risk  of  others  on  the  unauthor- 
ized acts  of  his  agents,  with  the  privilege  of  adopting  their 
acts  if  the  result  prove  favorable,  and  of  repudiating  respon- 
sibility in  case  of  loss. 

In  some  instances,  a  principal  may  be  estopped  from  repu- 
diating an  unauthorized  act  of  which  he  had  no  actual  knowl- 
edge ;  as  where  the  principal  ought  by  reason  of  the  relation 
of  the  parties,  to  have  known  of  the  act,  and  cannot  in  equity 
and  good  conscience  set  up  his  ignorance. 

The  doctrines  may  often  be  applied  with  very  equitable 
results  to  unauthorized  coi*porate  acts  which  have  been  sanc- 
tioned by  vote  of  the  majority  at  a  general  meeting  of  the 

1  Bank  of  United  States  t*.  Dan-  t?.  Marbory,  11  Wheat  96.    Infrtt, 

dridge,  12  Wheat.  64,  70.  §  708  a. 

*  Stirling  v.  Yaughan,  11  East,        An  unauthorized  act  of  an  agent 

623 ;  and  see  Bangor,  &o.   R.  R.  must  be  adopted  or  rejected  in  toto , 

Co.  V,  Smith,  47  Me.  84;  Owen  v.  it  candot  be  ratified  in  part.    Whit* 

Purdy,  12  Ohio  St  73;  Talladega  well  v.  Warner,  20  Vt  426,  449- 

Ins.  Co.  V.  Landers,  48  Ala.  186;  451. 
Grove  v.  Brien,  8  How.  440;  Brooks 
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shareholders.  A  shareholders*  meeting  is  intended  to  bring 
together  the  whole  corporation ;  every  member  is  entitled 
to  be  present,  and  to  make  known  his  views.  It  is  not 
just  that  shareholders,  knowing  an  act  of  the  majority  to 
be  unauthorized,  should  lie  by,  and  reserve  an  option  to 
repudiate  the  act  in  case  of  a  loss,  or  to  enjoy  its  benefits 
if  there  should  be  a  profit.  Fairness  in  such  case  de- 
mands that  the  dissenting  shareholders  should  make  known 
their  dissent  immediately,  and  take  the  proper  steps  to 
restrain  the  majority  from  exceeding  the  po\v^ers  conferred 
upon  them. 

Nor  can  the  shareholders  of  a  corporation  avoid  responsi- 
bility for  the  unauthorized  acts  of  their  agents,  by  abstaining 
from  inquiry  into  the  affairs  of  the  company,  or  by  absenting 
themselves  from  the  company's  meetings,  and  at  the  same 
time  reap  the  benefit  of  their  acts  in  case  of  success. 

If  a  shareholder  fails  to  take  the  trouble  of  inquiring  into 
the  affairs  of  the  corporation  of  which  he  is  a  member,  or  to 
attend  its  meetings,  it  seems  no  more  than  just  that  his  su- 
pineness  should  be  construed  as  an  acquiescence  in  the  pro- 
ceedings of  the  majority.^ 

§  631.  The  Authorities. — The  authorities  are  in  accordance 
with  these  views.  It  has  been  held  that,  if  the  members  of  a 
corporation,  having  notice  of  an  unauthorized  act  performed 
on  their  behalf  by  their  regular  agents,  remain  silent  and 
take  no  steps  to  disaffirm  the  act,  they  may  generally  be 
charged  with  the  consequences  of  the  act  on  account  of  their 


^  In  Tyrell  v.  Cairo,  &o.  R.  R.  spending  harden.    Ample  time  was 

Co.y  7  Mo.  App.  294,  299,  Hayden,  given  to  the  stockholders  here  con- 

J.,  said:  *'  As  other  principals  are  cemed  to  meet  and  disown  the  ac- 

held  liable  for  the  acts,  even  for  the  tion  of  the  agents  whom  they  had 

frauds,  of  their  agents,  done  in  the  selected  to  carry  on  their  business, 

course  of  the  principal's  business,  it  and  their  ratification  is  not  less  ef-* 

is  not  easy  to  see  why  stockholders  fectual  than  if  a  meeting  had  been 

who  stand  by,  as  did  the  stockhold-  held,  and  a  formal  vote  taken.    Upon 

ers  here,  refusing  to  hold  a  meeting,  them  was  imposed  the  legal  obliga- 

and  availing  themselves  of  the  ben-  tion  to  act,  and  they  refused  to  do 

efits  of  the  director's  actions,  should  so."    See  also  Chouteau  v.  Allen, 

be  allowed  to  repudiate  the  oorre-  70  Mo.  290. 
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acquioBcence  or  ratification.^  ^^Shareholders  cannot  lie  by, 
sanctioning,  or  by  their  silence  at  least  acquiescing  in,  an 
arrangement  which  is  tUtra  vires  of  the  company  to  which 
they  belong,  watching  the  result :  if  it  be  favorable  and  prof- 
itable to  themselves,  to  abide  by  it  and  insist  on  its  validity, 
but  if  it  prove  unfavorable  and  disastrous,  then  to  institute 
proceedings  to  set  it  aside.*' ^ 

In  Riche  v.  Ashbury  Railway  Carriage,  &c.  Co.,  Channell, 
B.,  said:  ^^In  order  to  bind  the  defendant  company,  it  is 
necessary  that  every  member  of  the  company  should,  with 
knowledge  of  the  excess  of  authority  on  the  part  of  the 
directors,  have  so  conducted  himself  as  to  entitle  the  plain- 
tiff to  assume  that  he  assented  to  what  was  being  done.  If, 
however,  any  member,  knowing  what  was  going  on,  chose  to 
absent  himself  from  the  meeting,  and  to  leave  it  to  the  more 
active  members  to  decide  what  was  the  best  course  to  take, 
he  is,  in  my  judgment,  bound  by  their  action,  or  inaction,  as 
if  he  had  attended  the  meeting  himself."  ^ 

In  Kent  v.  Quicksilver  Mining  Co.,*  Folger,  J.,  delivering 
the  opinion  of  the  court,  said :  **'  Where  third  parties  have 
dealt  with  the  company,  relying  in  good  faith  upon  the  ex* 
istence  of  corporate  authority  to  do  an  act,  there  it  is  not 

^  Phosphate  of  Lime  Co.  t;.  Green,  berland  Coal,  &c.  Co.  v.  Sherman, 

L.  R.  7  C.  P.  43;  Evans  v.  Small-  30  Barh.  553;  Baltimore  v.   Rey- 

combe,  L.  R.  3  H.  L.  256,  260,  per  nolds,  20  Md.  1. 

Lord  Cairns;  Gordon  v.  Preston,  1  *  L.  R.  9  Exch.  224,  232;  and 

Watts,  385.  see  the  judgment  of  Martin.,  B.,  on 

*  Per  Sir  John  Romilly  in  Greg-  p.  245.    See  also  Phosphate  of  Lime 

oryw.  Patchett,  33  Beav.  602;  Twin  Co.  v.  Green,  L.  R.  7  C.  P.  43; 

Lick  Oil  Co.  V,  Marbury,  91  U.  S.  Spackman  v,  Evans,  L.  R.  3  H.  L. 

587;  Lisorance  Co.  v.  McCain,  96  220,  per  Lord  St.   Leonards,  and 

U.  S.  84;  Hotel  Co.  v.  Wade,  97  p.  239,  per  Lord  Romilly. 

U.  S.  13 ;  Perkins  ».  Portland,  .&c.  *  78  N.  Y.  187.     As  to  the  facts 

R.  R.  Co.,  47  Me.  591;  Kitchen  v,  of  this  case,  see  supra^  §  624.     A 

St.  Louis,  &c.  Ry.  Co.,  69  Mo.  224,  similar  rule  was  laid  down  in  the 

264;  First  Nat.  Bank  v,  Fricke,  75  following  cases :  Zabriskie  t;.  Cleve- 

Mo.   178.    See  also  State  o.  Van  land,  &c.  R.  R.  Co.,  23  How.  881, 

Home,  7  Ohio  St.  332 ;  Town  of  400 ;  Thompson  v,  Lambert,  44  Iowa, 

Bennington  V.  Park,  50  Vt.  178, 209 ;  239,  247;    Society  for  Savings  v. 

Burlington,  &c.  R.  R.  Co.  v.  Stew-  City  of  New  London,  29  Conn.  174; 

art,  39  Iowa,  267.    Compare  Cum-  Watts's  Appeal,  78  Pa.  St  370. 
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needed  that  there  be  an  express  assent  thereto  on  the  part  of 
the  stockholders  to  work  an  equitable  estoppel  upon  them. 
Their  conduct  may  have  been  such,  though  negative  in  char* 
acter,  as  to  be  taken  for  an  acquiescence  in  the  act;  and 
when  harm  would  come  to  such  third  parties  if  the  act  were 
held  invalid,  the  stockholders  are  estopped  from  questioning 
it  We  suppose  acquiescence  or  tacit  assent  to  mean  the 
neglect  to  promptly  and  actively  condemn  the  unauthorized 
act,  and  to  seek  judicial  redress  after  knowledge  of  the  com- 
mittal of  it,  whereby  innocent  third  parties  have  been  led  to 
put  themselves  in  a  position  from  which  they  cannot  be 
taken  without  loss." 

§  631  a.  When  the  Corporation  is  not  barred.  —  The  appli- 
cation of  these  doctrines  necessarily  depends,  in  each  case, 
upon  all  the  peculiar  circumstances.  The  equity  of  the  case 
must  be  determined.  It  is  necessary  to  consider  the  charac- 
ter of  the  act  with  which  it  is  sought  to  charge  the  corpora- 
tion, the  importance  of  the  act,  and  the  degree  of  publicity 
which  was  given  to  it.  The  good  faith  or  bad  faith  of  the 
parties,  and  their  business  relations,  are  also  important  con- 
siderations. The  doctrine  of  estoppel  by  reason  of  laches 
can  never  be  invoked  in  order  to  accomplish  a  fraud  upon 
innocent  shareholders,  or  to  bring  about  an  inequitable 
result.^ 

This  view  was  taken  by  the  Supreme  Court  of  the  United 
States,  in  Pacific  Railroad  Co.  v.  Missouri  Pacific  Railway  Co.^ 
In  that  case,  a  bill  in  equity  was  filed  by  a  railway  company 
to  set  aside  a  decree  of  foreclosure  of  a  mortgage  on  its  road, 
on  the  ground  that  the  decree  had  been  obtained  through 
the  fraudulent  mismanagement  of  the  foreclosure  suit  by  its 
solicitor  and  board  of  directors.  It  was  claimed  on  the  part 
of  the  defendant  that  the  complainant  was  barred  by  reason 
of  its  laches,  and  the  acquiescence  of  its  stockholders,  but 
the  Supreme  Court  held  that  there  was  no  sufficient  ground 
for  holding  the  complainant  to  be  barred  of  its  rights.  Jus- 
tice Blatchford,  delivering  the  opinion,  said :  ^^  The  plaintiff 

^  Thomas  v,  BrownsTille,  &c.  By.  *  Pacific  R.  R.  Co.  v.  Missouri 
Co.,  1  McCraiy,  892.  Pacific  By.  Co.,  Ill  U.  S.  605. 
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cannot  be  concluded  by  the  failure  of  any  number  of  its 
stockholders  to  do  what  unfaithful  directors  ought  to  have 
done,  unless  a  case  is  shown  of  such  acquiescence,  assent,  or 
ratification  as  would  make  it  inequitable  to  permit  what  has 
been  done  to  be  set  aside,  or  unless  the  rights  of  innocent 
purchasers  have  subsequently  intervened,  to  an  extent  cre- 
ating an  equitable  bar  to  the  granting  of  relief.  The  bill  in 
this  case  does  not  show  such  a  state  of  things.  While  stock- 
holders, more  or  less  in  number,  may  be  allowed  to  interpose, 
if  they  have  the  means  or  the  inclination  to  take  upon  them- 
selves the  burden  of  such  gigantic  controversies  as  are  in- 
volved in  the  railroad  transactions  of  the  present  day,  it 
would  go  far  to  legalize  condonation  of  such  transactions  as 
are  set  forth  in  this  bill,  if  mere  knowledge  by  helpless  stock- 
holders of  the  fraudulent  acts  of  their  directors  were  to 
prevent  the  corporation  itself  from  seeking  redress  of  its 
acts  promptly,  when  free  from  the  control  of  such  directors. 
Fruitlessly  requesting  unfaithful  directors  to  resign,  and  to 
employ  other  counsel,  so  far  from  throwing  on  the  stock- 
holders the  peril  of  losing  their  rights,  represented  by  the 
company,  if  they  do  not  personally  assert  them  in  place  of 
the  directors,  operates  of  itself,  without  more,  only  to  aggra- 
vate the  wrong," 

§  632.  Executed  Transactions.  —  It  has  been  held,  in  some 
of  the  cases,  that  after  a  transaction  with  the  agents  of  a 
corporation  has  been  fully  executed,  and  the  corporation  has 
had  the  resulting  benefits,  the  corporation  cannot  repudiate 
the  transaction,  although  it  may  have  been  in  excess  of  the 
company's  charter.  These  cases  can  be  supported  only  on 
the  theory  that  the  acts  of  the  agents  had  been  ratified  by  the 
shareholder,  or  that  the  passive  acquiescence  of  the  share- 
holders operated  as  an  estoppel  by  reason  of  laches.  The 
fact  that  an  act  in  excess  of  the  charter  of  a  corporation  has 
been  fully  executed,  may  dispose  of  the  objection  that  it 
involved  an  unauthorized  exercise  of  corporate  power ;  ^  but 
it  would  not  dispose  of  the  objection  that  the  act  was  in 
excess  of  the  authority  delegated  to  the  agent  performing  it.' 

»  If\fra,  §  689  et  teg.  *  Supra,  §  581. 


r\ 
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However,  after  a  corporation  has  enjoyed  the  benefit  of  a 
contract,  or  other  arrangement  made  in  good  faith,  with  any 
of  its  regular  agents,  it  is  but  fair  that  every  reasonable  pre- 
sumption should  be  made  in  order  to  hold  the  transaction 
binding  upon  the  company.  Under  these  circumstances,  the 
acquiescence  of  the  shareholders  may  often  be  presumed.^ 

§  633.  Proof  of  Ratification.  —  The  question  whether  an 
unauthorized  act  has  been  ratified  by  the  members  of  a  cor- 
poration is  a  question  of  fact  to  be  decided  by  a  jury  in  a 
court  of  law.  It  is  not  necessary,  for  this  purpose,  that  an 
act  of  ratification  be  shown  on  the  part  of  every  individual 
shareholder;  but  proof  of  circumstances  from  which  the 
court  or  jury  can  reasonably  infer  that  the  act  in  question 
was  generally  known  among  the  shareholders,  and  was  ac- 
quiesced in  by  them,  will  constitute  at  least  prima  fade  evi- 
dence of  ratification.  In  many  cases  knowledge  may  be 
presumed  from  circumstances,  and  assent  may  be  implied 
from  silence  or  a  failure  to  act.^ 

In  those  cases  in  which  the  doctrine  of  estoppel  can  be 
invoked  to  charge  all  the  shareholders  of  a  corporation  with 
acquiescence  in  acts  which  they  ought  to  have  known,  and 
which  they  cannot  in  justice  be.  allowed  to  repudiate,  proof 
of  the  facts  on  which  the  estoppel  is  based  is  sufficient  to 
charge  the  corporation.^ 

The  ratification  by  a  corporation,  acting  through  one  of  its 

1  Port  of  London  Ass.  Co.'s  Case,  Jeryis,  C.*J.;  Anglo-Australian,  &c. 

5DeG.,M.  &6.465,481,p6rTar-  Co.  v.  British  Prov.,  &c.  Soo.,  8 

ner,  L.  J. ;  Kitchen  v,  St  Lonis,  &c.  Giff.  534 ;    Episcopal  Char.  Soc.  v. 

Ry.  Co.,  69  Mo.  224,  225;  Kent  o.  Episcopal  Church,  1  Pick.  872;  State 

Quicksilver  Mining  Co.,  78  N.  Y.  v.  Smith,  48  Vt.  288;  Lee  v.  Pitts- 

150,   185;  Allegheny  City  v.   Mo-  burgh  Coal,  &c.  Co.,  56  How.  Pr. 

Clurkan,  14  Pa.   St.   83;  Rich  v.  373. 

State  Nat.  Bank,  7  Neb.  209 ;  Whit-        ^  Phosphate  of  Lime  Co.  v.  Green, 

well  r.  Warner,  20  Vt.  426;  Noyes  L.  R.  7  C.  P.  43,  61:  Riche  r.  Ash- 

V.  Rutland,  &c.  R.  R.  Co.,  27  Vt  bury  Ry.,  &c.  Co.,  L.  R.  9  Exch. 

110;  Gold  Mining  Co.  v.  National  224,  232,  ;>er -Channell,  B.;  First 

Bank,  96  U.  S.  640;  2  Col.  259;  Nat.  Bank  v.  Reed,  36  Mich.  263; 

Sanderson  v.  Iron  &  Nail  Co.,  34  Tyrell  v.  Cairo,  &c.  R.  R.  Co.,  7 

''''^^   '-Ohio  St.  442;  Bradley  v.  Ballard,  Mo.  App.  294,  299;  and  see  cases 

55  BL  418,  419 ;    Smith   v.   Hull  cited  in  the  preceding  sections. 
Glass  Co.,  11  C.  B.  897,  926,  per        «  See  oases  supra,  §  630. 


§  6S6  THE  LAW  OF  PKIVATE  COEPORATIONS.  602 

agents,  of  an  unauthorized  act  performed  bj  an  inferior  agent, 
may  be  shown  in  the  same  manner  as  a  ratification  by  the 
company  directly.  Acquiescence  is  good  evidence  of  con- 
sent ;  and  if  the  agents  of  a  corporation  who  have  power  to 
ratify  an  unauthorized  act  performed  by  another  agent  mani- 
fest no  dissent,  after  having  received  full  notice,  a  ratification 
of  the  act  may  often  be  presumed.^ 

§  634.  Ratification  of  Informal  Acts.  —  Provisions  in  the 
charter  of  a  corporation  directing  certain  formalities  to  be 
observed  in  the  managing  of  the  corporate  affairs  constitute 
a  portion  of  the  fundamental  agreement  between  the  share- 
holders, and,  if  intended  to  be  obligatory,  cannot  be  dis- 
regai-ded  without  unanimous  consent.  Persons  dealing  with 
an  agent  of  a  corporation  may  in  many  instances  assume  that 
all  formalities  prescribed  by  the  charter  have  been  complied 
with.*''  And  where  the  corporation  has  had  the  benefit  of 
an  act  performed  by  an  agent  in  disregard  of  a  mere  for- 
mality, slight  evidence  will  usually  be  sufficient  to  establish 
ratification  by  the  shareholders,  or  an  estoppel  by  reason  of 
laches.^ 

§  635.  How  informal  Acts  may  be  ratified.  —  It  is  to  be  ob- 
served, that  a  provision  in  a  charter  requiring  a  certain  for- 
mality in  the  formation  of  a  contract,  does  not  necessarily 
make  such  formality  essential  to  the  ratification  of  a  contract 
already  formed.     And  the  superior  agents  of  a  corporation 

1  Gold  Mining  Co.  v.  National  R.  R.  Co.  v.  Thomas,  19  Eans.  256; 
Bank,  96  U.  S.  640;  2  Col.  248,  565;  New  Hope,  &c.  Bridge  Co.  v.  Phenix 
Anglo-Californian  Bank  v,  Mahoney  Bank,  3  N.  Y.  156 ;  Phillips  v.  Camp- 
Mining  Co.,  6  Sawy.  255,  257,  af-  bell,  43  N.  Y.  271;  Bank  of  Penn- 
firmed  104  U.  S.  192;  Payson  v,  sylvania  v.  Reed,  1  W.  &  S.  101; 
Stocver,  2  DUl.  427 ;  Walworth  Hilliard  v,  Goold,  84  N.  H.  230. 
County  Bank  v.  Farmers'  L.  &  T.  *  Suftra,  §  610  et  seq, 
Co.,  16  Wis.  629;  Blen  v.  Bear  River,  »  Walters's  Case,  3  De  G.  &  Sm. 
&c  Mining  Co.,  20  Cal.  602;  Chicago,  149;  Walton's  Case,  26  L.  J.  Ch. 
&c.  Ry.  Co.  V,  James,  24  Wis.  888;  545;  Bargate  v,  Shortridge,  5  H.  L- 
Peterson  f.  Mayor,  &c.,  17  N.  Y.  449;  C.  297;  In  re  Port  of  London  Ass. 
Bennett  v.  Maryland  Fire  Ins.  Co.,  Co.,  5  De  G.,  M.  &  G.  465;  Bulkley 
14  Blatchf .  422 ;  Darst  v.  Gale,  83  lU.  v,  Derby  Fishing  Co. .  2  Conn.  255, 
136 :  Chicago  Building  Soc.  v.  Crow-  256.  See  Dana  v.  Bank  of  St.  Paul, 
ell,  65  IlL  453;  Perry  w.  Simpson,  4  Minn.  385;  Seeley  o.  Morgan,  49 
&c.  Manuf .  Co.,  37  Conn.  520  r  Pacific  N.  Y.  Super.  Ct.  346. 
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may  have  authority  to  dispense  with  formalities  which  are 
made  obligatory  upon  inferior  agents.  * 

Renter  v.  Electric  Telegraph  Co.^  was  a  case  of  this  charac- 
ter. By  the  deed  of  settlement  of  a  corporation  formed  under 
a  royal  charter,  the  board  of  directors  were  invested  with  a 
general  authority  to  conduct  the  affairs  of  the  company ;  all 
contracts  above  a  certain  value  were  to  be  signed  by  at  least 
three  individual  directors,  or  sealed  with  the  seal  of  the  com- 
pany under  the  authority  of  a  special  meeting.  The  company 
was  sued  upon  a  contract  above  the  prescribed  value,  which 
had  been  made  by  the  chairman  verbally.  Upon  an  agreed 
statement  of  facts,  the  Court  of  Queen's  Bench  held  that  the 
contract,  executed  by  the  chairman  without  authority,  had 
been  rendered  binding  upon  the  company  by  the  subsequent 
acquiescence  of  the  board  of  directors. 

The  same  rule  was  applied  in  Beecher  v.  Marquette 
RoUing  Mill  Co.^  The  general  law  of  Michigan  regulating 
manufacturing  corporations,  contained  a  provision  that  no 
mortgage  of  the  property  of  such  a  company  should  have  any 
force  or  effect,  unless  expressly  authorized  by  the  vote  of 
three  fifths  in  interest  of  the  stockholders,  at  a  meeting  called 
in  a  prescribed  manner.  A  mortgage  was  executed  on  behalf 
of  a  company  governed  by  this  law,  pursuant  to  a  vote  of 
three  fifths  in  interest  of  the  stockholders,  but  the  meeting 
at  which  the  vote  was  taken  had  not  been  called  in  the  pre- 
scribed manner.  The  Supreme  Court,  however,  held  that  the 
mortgage  was  binding; 'that  the  statutory  provision  which 
had  been  disregarded,  did  not  concern  the  public  at  large,  and 
was  merely  a  regulation  for  the  benefit  of  the  stockholders, 
and  that  the  latter  could  waive  the  informality.  Cooley,  J., 
said :  ^^  The  corporators  may  possibly  have  had  a  right  to  take 
advantage  of  the  exact  words  of  the  statute,  repudiate  their 
action,  and  ti^eat  the  mortgage  as  of  no  force  or  effect,  but 
they  had  an  equal  right  to  treat  it  as  effective  and  valid. 
They  have  chosen  the  latter  course,  and  this  is  conclusive 
upon  the  corporation,  and  upon  any  one  claiming  under  it." 

1  Reater  v.  Electric  Telegraph  *  46  Mich.  103,  109;  and  see  as 
Co.,  6  EL  &  Bl.  841.  to  the  same  case,  infra,  §  655. 
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A  similar  rule  was  applied  in  New  York,  under  a  law  requir- 
ing the  execution  of  a  mortgage  upon  the  property  of  a  corpo- 
ration, to  be  approved  in  writing  by  the  holders  of  two  thirds 
of  the  capital  stock  of  the  company.^ 

§  686.  Effect  of  a  Failure  to  obeerre  FormalitieB  in  the  Ap- 
pointment of  Agents.  —  No  agent  of  a  corporation,  nor  even  the 
majority  at  a  meeting  of  the  shareholders,  can  appoint  infe- 
rior agents  without  complying  with  every  formality  which  the 
charter  or  articles  of  association  and  general  laws  prescribe. 
An  attempt  to  elect  or  appoint  an  agent  without  complying 
with  the  prescribed  formalities,  being  in  excess  of  the  powers 
delegated  to  the  appointing  or  electing  agent,  does  not  of  itself 
confer  any  authority  whatsoever  upon  the  agent  so  chosen.^ 

It  should  be  observed,  however,  that  acts  performed  by  a 
person  assuming  to  act  as  agent  for  another,  under  an  invalid 
election  or  appointment  by  another  agent,  may  nevertheless 
be  binding  upon  the  principal.  There  are  several  rules  of  law 
which  may  bring  about  this  result^ 

§  637.  Persons  dealing  with  Agent  without  Notice  may  as- 
sume that  Formalities  of  Appointment  were  complied  with.  —  If 
a  person  is  held  out  as  the  agent  of  a  corporation,  by  superior 
agents  who  might  have  properly  appointed  him,  a  party  deal- 
ing with  such  agent  in  good  faith  is  entitled  to  assume  that  a 
regular  appointment  was  made ;  and  the  corporation  will  be 
liable  in  such  case,  although  the  agent  was  not  appointed  in 
the  manner  prescribed  by  the  company's  charter.  Thus,  **  if 
a  person  acts  notoriously  as  cashier  of  a  bank,  and  is  rec- 
ognized by  the  directors,  or  by  the  corporation,  as  an  exist- 
ing officer,  a  regular  appointment  will  be  presumed  ;  and  his 
acts  as  cashier  will  bind  the  corporation,  although  no. written 
proof  is  or  can  be  adduced  of  his  appointment.''  ^ 

1  Rochester    Savings    Bank    v,  06  U.  S.  81;  Minor  v.  Mechanics' 

AvereU,  96  N.  Y.  467,  474.  Bank,  1  Pet.  46;  Baird  v.  Bank  of 

*  See  supra,  §  583.  Washington,  11  S.  &  R.  414,  415; 

*  Supra,  §§  585,  618;  and  see  the  Lester  v.  Webb,  1  Allen,  84;  Union 
following  sections.  Mining  Co.  o.  Rocky  Mt.  Nat.  Bank, 

^  Per  Mr.  Justice  Story  in  Bank  2  Col.  248;  and  see  Beers  i;.  Phoenix 
of  U.  S.  V,  Dandridge,  12  Wheat  Glass  Co.,  14  Barb.  358;  Allen  v. 
64,  70;  Insurance  Co.  v*  McCain,    Citizens'  Steam  Nav.  Co.,  22  Cal. 
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The  same  doctrine  was  expressed' in  an  English  case,  as  fol- 
lows :  ^  The  company  is  bound  by  what  takes  place  in  the 
usual  course  of  business  with  a  thiitl  person,  where  that  third 
person  deals  bona  fide  with  persons  who  may  be  termed  de 
facto  directors,  and  who  might,  so  far  as  he  could  tell,  have 
been  directors  de  jure,**  ^ 

After  a  corporation  has  invested  an  agent  with  apparent 
authority  to  represent  it,  persons  dealing  with  such  agent  may 
rely  upon  this  apparent  authority  until  they  have  received 
notice,  in  some  way,  that  the  authority  has  expired,  or  has 
been  revoked.^ 

§  638.  An  Informal  Appointment  may  be  ratified  by  the  Cor- 
poration.—  An  unauthorized  appointment  or  election  of  an 
agent  of  a  corporation  by  superior  agents,  or  by  the  majority, 
may  subsequently  be  ratified  by  the  corporation.  Slight  evi- 
dence is  sufficient  to  establish  a  ratification  of  an  appointment 
or  election  which  was  invalid  on  account  of  a  mere  infor- 
mality. If  a  person  has  been  allowed  to  act  habitually  as 
agent  of  a  corporation,  a  regular  appointment  may  be  pre- 
sumed ;  and  any  laches  of  the  corporation  or  its  shareholders, 
in  repudiating  an  agent  whose  appointment  was  irregular,  is 
often  sufficient  to  create  an  estoppel  against  the  corporation.^ 

28;  Alabama,  &c.  R.  R.  Ca  v.  Eidd,  Mill  Co.,  86  Me.  78;  Penobsoot,  &c. 

29  Ala.  221 ;  Town  of  Concord  v.  R.  R.  Co.  v.  Dunn,  39  Me.  587 ;  Waite 

Concord  Bank,  16  N.  H.  26.  v.  Windham  County  Mining  Co.,  86 

^  PerGifford,  L.  J.,in  JR^County- Vt.  18;  Allen  v.   Citizens'    Steam 

Life  Ass.  Co.,  L.  R.  5  Ch.  App.  Nav.  Co.,  22  Cal.  28;  Charitable  Ass. 

288,293;  Hackensack  Water  Co.  v.  v.  Baldwin,  1  Mete.   (Mass.)  359; 

De  Kay,  36  N.  J.   £q.   548,   559;  Smith  v.  State  Bank,  18  Ind.  327; 

Mahony  v.  East  Holyford  Mining  Browning  v.  Great  Central  Mining 

Co.,  L.  R.  7  H.  L.  869.  Co.,  5  H.  &  N.  856;  Smith  t?.  Hull 

>  Insurance  Co.  v.  McCain,  96  Glass  Co.,  11  C.  B.  897.     See  also 

U.    S.  84,   86;  San  Jose  Savings  Minor  v.  Mechanics'  Bank,  1  Pet. 

Bank  v.  Sierra  Lumber  Co.,  63  Cal.  46;  Beers  o.  Phoenix  Glass  Co.,  14 

179.    Compare  Lebanon,  &c  Gravel  Barb.   858 ;    Elwell   v.   Dodge,   33 

Road  Co.  V.  Adair,  85  Ind.  244.  Barb.  336;  Vernon  Society  v.  Hills, 

*  See  Goodwin  v.  Union  Screw  6  Cow.  23;  Farmers'  Mut.  Ins.  Co. 

Co.,  34  N.  H.  378;  Ohio,  &c.  R.  R.  v.  Taylor,  73  Pa.  St.  842;  Union 

Co.  9.  McPherson,85Mo.  13;  South-  Bank  v.  Call,  5  Fla.  409;  State  Bank 

gate  V.  Atlantic,  &c.  R.  R.  Co.,  61  v.  Chetwood,  8  Hal.  (N.  J.  L.)  1; 

Mo.  89,  Sampson  v.  Bowdoinham  Mechanics'  Nat.  Bank  v.  Bm*net 
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For  this  reason,  it  has  been  held  that,  if  the  shareholders  in 
a  corporation  allow  a  person  to  act  as  director,  although  not 
eligible  to  that  office  according  to  the  provisions  of  the  char- 
ter, acquiescence  in  the  appointment  may  be  presumed.  '^  If 
the  officers  selected  are  ineligible,  or  are  elected  irregularly 
or  illegally,  but  are  allowed  by  the  proprietors  of  the  corpora- 
tion to  take  control  of  its  property  and  to  exercise  its  functions 
and  powers,  they  become  officers  de  facto^  and  as  such  may 
act  for  and  bind  the  corporation."  ^  A  corporation  may  thus 
become  liable,  by  the  acquiescence  of  its  shareholders,  upon 
a  contract  made  by  directors  who  were  ineligible  according 
to  the  express  terms  of  the  statute  under  which  the  corpo- 
ration was  formed.^  So,  if  the  shareholders  of  a  corporation 
allow  a  board  of  directors  to  hold  over  after  their  terra  of 
office  as  fixed  by  the  charter  has  expired,  and  neglect  to 
choose  a  new  board,  the  corporation  will  be  bound  by  the 
acts  of  the  directors  so  holding  over.^ 

§  639.  The  courts  will  not,  as  a  rule,  investigate  the  regu- 
larity of  the  election  or  appointment  of  an  officer  of  a  corpo- 
ration where  the  corporation  itself  and  the  shareholders  do 
not  question  the  agent's  authority.  Under  these  circum- 
stances, ratification  or  acquiescence  on  the  part  of  the  cor- 
poration will  be  presumed.  Thus,  if  a  suit  is  instituted  on 
behalf  of  a  corporation  by  its  acting  pfficers,  the  regularity 
of  their  appointment  or  election  will  not  be  investigated  if 
the  corporation  acquiesces  in  their  action.* 

§  640.  Officers  de  facto  and  de  jure.  —  The  expressions  ^^  of- 
ficer de  facto  ^^  and  *' officer  dejure^'  have  in  many  instances 
been  applied  to  directors  and  other  managing  agents  of  private 

Manuf.    Co.,   32   N.   J.   £q.  236.        *  Delaware,   &c.    Canal    Co.    t7. 

Compare  Clark  v.  Farmers'  Woollen  Fenn.  Canal  Co.,  21  Pa.  St.  131. 
Manuf.  Co.,  15  Wend.  256.  *  Thorington  v.  Gould,  59  Ala. 

^  Mechanics'  Nat.  Bank  v.  Bur-  461. 
net  Manuf.  Co.,  32  N.  J.  Eq.  236,        *  See  Mechanics'  Nat.  Bank  v/ 
238.      See  also  Ehrman  v.  Union  Burnet  Manuf.  Co.,  32  N.  J.  Eq. 
Central  Ins.  Co.,  35  Ohio  St.  324;  236,  238;  Charitable  Ass.  v.  Bald- 
Atlas  National   Bank  v.   Gardner  win,  1  Mete.  (Mass.)  359;  Green  v. 
Co.,  8  Biss.  537;  Despatch  Line  v.  Cady,  9  Wend.  414. 
Bellamy  Manuf.  Co.,  12  N.  H.  205. 
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corporations.  The  expression  officer  de  f<ieto  has  been  used 
to  designate  an  agent  actually  occupying  the  position  claimed 
by  him,  and  exercising  its  incidental  powers ;  it  is  said  that 
only  the  rightful  representatives  of  the  corporation,  under  a 
proper  election  or  appointment,  are  officers  dejure. 

The  use  of  these  expressions  has  been  unfortunate,  as  it 
has  led  to  confusion  by  reason  of  the  application  of  the  same 
terms  to  government  officers  and  public  officials. 

It  has  sometimes  been  suggested  that  a  de  facto  officer  of  a 
private  corporation  occupies  a  position  similar  to  that  of  a  de 
fcusto  government  officer,  or  other  public  official,  in  possession 
of  his  office  under  color  of  right .^  But  the  two  cases  rest 
on  different  principles.^  Directors  and  other  managers  of  a 
private  corporation  are  merely  agents,  and  the  corporation 
can  be  charged  with  their  acts  only  in  accordance  with  the 
established  doctiines  of  the  law  of  agency.    It  is  clear,  that, 

^  See  Walker  v.  Flemming,  70  As  a  director  of  a  private  corpora- 

N.  C.  484;  Central  Trust  Co.  v.Wa-  tion,  although   called   in  common 

bash,  &c.  R.  R.  Co.,  23  Fed.  Rep.  parlancd  an  officer  of  the  corpora- 

858.  tion,  he  is  perhaps  not  technically 

'*  A  corporation  may  act  by  means  to  be  considered  an  officer  de  facto. 
of  an  officer  de  facto  as  fully  and  ef-  He  is  one  of  the  agents  elected  by 
fectually,  as  regards  the  public  and  vote  of  the  corporation,  for  the  man- 
third  persons,  as  by  an  officer  de  agement  of  its  affaira,  or  some  of 
jure.^*  Per  Sergeant,  J.,  in  Mc*  them.  But  a  similar  rule  must  pre- 
Gargell  r.  Hazleton  Coal  Co.,  4  W.  vail  in  relation  to  the  effect  of  his 
&  8. 425.  And  see  Anglo-Calif omian  acts,  so  far  as  the  corporation  have 
Bank  v.  Mahoney  Mining  Co.,  6  Re-  held  him  out  as  an  agent,  and  third 
porter,  705  (U.  S.  C.  C),  5  Sawy.  persons  have  confided  in  his  acts, 
256,  affirmed  as  Mining  Co.  17.  Anglo-  done  within  the  scope  of  the  au- 
Califomian  Bank,  104  U.  S.  102.  thority  he  appeared  to  possess." 

*  In  Despatch  Line  v.  Bellamy  In  Litchfield  Iron  Co.  t;.  Bennett, 

Manuf.  Co.,  12  N.  H.  223,  Parker,  7  Cowen,  234,  the  Supreme  Court 

J.,  said:  *^  If  this  election  had  been  of  New  York  decided  that  evidence 

by  a  municipal  corporation,  coming  of  general  reputation  was  not  suf- 

into  office  under  color  of  an  election,  ficient  to  prove  who  were  the  di- 

he  would  have  been  an  officer  de  rectors  of  a  company.     Sutherland, 

faciOf  and  his  acta  valid  so  far  as  J.,  said:  **This  is  a  matter  of  pri- 

third  persons  had  an   interest  in  vate  right,  and  must  be.  decided  by 

them.     And  the  regularity  of  the  the  ordinary  rules  of  evidence.    The 

election  could  not  in  such  case  be  directors  are   in    no  sense  public 

inquired  into,  except  in  some  pro-  officers."      See    also   Johnston    v. 

ceediDg  to  which  he  was  a  party.  Jones,  28  N.  J.  £q.  210. 
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if  a  person  assumes  to  act  as  agent  for  another  without  any 
authority,  he  does  not  thereby  become  the  agent  of  such  per- 
son either  in  fact  or  in  law.  An  agency  can  never  be  created 
by  the  act  of  the  agent  alone.  It  is  clear  also,  that  an  ap- 
pointment made  by  another  person,  assuming  to  act  as  agent 
for  the  common  principal,  does  not  bind  the  latter  unless  the 
appointing  agent  had  authority.  Hence,  if  a  person  assumes 
to  act  as  agent- of  a  corporation  under  an  informal,  and  there- 
fore unauthorized,  appointment  by  a  superior  agent,  the  cor- 
poration will  not  be  responsible  for  the  acts  of  the  person  so 
charged,  unless  by  application  of  the  rules  discussed  in  the 
preceding  sections. 

The  validity  of  acts  performed  by  a  public  oflScer,  actually 
in  the  exercise  of  the  powers  and  duties  of  the  office  claimed 
by  him,  rests  on  a  distinct  rule  of  law.  In  order  to  secure 
the  peaceful  and  orderly  government  of  the  community,  the 
rule  has  been  established  that  the  right  of  a  de  facto  public 
officer  to  exercise  the  powers  of  his  office  cannot  be  investi- 
gated in  a  collateral  proceeding.  It  must  be  determined  once 
for  all  times,  in  a  direct  proceeding  to  oust  the  officer.^ 


PART  XL 

THE  RESPONSIBILITY  OP  A  COBPOBATION  FOB  THB  ACTS 

OF  THB  MAJOBITY. 

§  641.  General  Prlnolplas.  —  Every  act  of  an  association, 
whether  incorporated  or  not,  must  necessarily  be  the  act  of 
all  the  members  who  compose  the  association.  A  partner- 
ship act  is  an  act  performed  by  the  partners  jointly ;  and  an 
act  of  a  corporation  means  an  act  of  the  corporators  per- 
formed in  a  corporate  capacity :  in  both  cases  every  act  of 
the  whole  association  must  be  the  act  of  all  of  its  members. 

It  is  not  necessary,  however,  that  all  the  members  of  an 
association  shall  personally  join  in  performing  an  act,  in  order 

^  See  Conway  v.  St.  LouIb,  0  Mo.  App.  488.    See  also  zupra^  §  648  a. 
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to  make  it  legally  binding  upon  them  all :  they  may  delegate 
authority  to  others  to  bind  them  by  acting  as  agents  on  their 
behalf.  Upon  this  principle,  and  for  obyious  reasons  of  conve* 
nience,  it  has  always  been  a  rule,  applying  both  to  corporations 
and  to  partnerships,  that  every  member  of  such  an  associa- 
tion impliedly  ^rees  that  a  majority  of  members  shall  have 
power  to  bind  him  by  their  vote,  so  long  as  they  act  within 
the  express  or  implied  terms  of  the  charter  or  partnership 
agreement.     From  this  it  follows,  as  a  legal  consequence,  — 

^*  First.  That,  within  the  limits  set  by  the  original  consti- 
tution of  a  partnership  or  company^  the  voice  of  the  majority 
must  prevail. 

^^  Secondly.  That  it  is  not  competent  for  any  number  of 
partners  or  shareholders,  less  than  all^  to  pass  beyond  those 
limits.'*  1 

The  same  principles  apply  with  full  force  to  corporations. 
**  Incorporated  companies  are  subject  to  the  same  principle 
which  prevails  in  the  community  at  large,  that  the  acts  of  a 
majority,  in  cases  within  their  charter  powers,  are  obligatory 
on  the  minority.  The  genei*al  rule  on  the  subject  is  well 
expressed  by  Chief  Justice  Tilghman.  He  says:  *The  fun- 
damental principle  of  every  association  for  self-government  is, 
that  no  one  shall  be  bound,  except  with  his  own  consent,  ex- 
pressed by  himself  or  his  representatives ;  but  actual  assent 
is  immaterial,  the  assent  of  the  majority  being  the  assent  of 
all;  and  this  is  not  only  constructively  true,  but  actually 
true ;  for  that  the  will  of  the  majority  shall  in  all  cases  be 
taken  as  the  will  of  the  whole,  is  an  implied,  but  essential, 
stipulation  in  all  associations  of  this  sort.' "  ' 

For  the  purpose  of  carrying  out  the  corporate  enterprise, 
the  majority  of  stockholders  are  authorized  to  act  as  agent 
for  the  remainder ;  and  the  voice  of  the  majority  is  the  voice 
of  the  corporation.  But  in  matters  outside  of  the  corporate 
enterprise  the  individual  corporators  have  not  authorized  the 

^  1  Lindley  on  Partnership  (4th  re  St.  Mary's  Church,  7  S.  &  R. 

ed.),  608.  617 ;    Dudley   v.    Kentucky    High 

*  Per  Chief  Justice  Smith  in  New  School,  0  Bush,  578;    Stevens  v. 

Orleans,  &c.  R.  R.  Co.  v.  Harris,  27  Rutland,  &c.  R.  R.  Co.,  20  Vt.  545. 

Miss.  587;  per  Tilghman,  C.  J.,  In  Supra^  §  474. 
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majority  to  act  for  them  ;  and  it  follows  that  Id  those  matters 
the  majority  cannot  represent  the  corporation.  The  majority 
are  not  the  corporation  itself,  but  only  its  agent  or  sfiokes- 
man.^ 

§  642.  The  charter  of  a  corporation  serves  a  twofold  pur- 
pose. It  contains  the  terms  upon,  which  the  corporators 
have  agreed  to  associate,  and  therefore  gives  the  measure  of 
authority  which  a  majority  can  exetcise  ;  and  it  also  fixes  the 
limits  within  which  the  body  of  corporators  can  lawfully  act 
in  a  corporate  capacity.  Any  act  which  is  not  authorized  by 
the  charter  is  therefore  usually,  at  the  same  time,  in  excess 
of  the  powers  delegated  to  the  majority  as  agent  of  the  cor- 
poration, and  also  in  excess  of  the  corporate  powers  which 
the  association  can  lawfully  exercise.^ 

The  distinction  between  the  delegated  authority  of  a  ma- 
jority and  the  corporate  authority  granted  by  law  is  of  much 
importance,  on  account  of  its  bearing  upon  the  legal  validity 
of  corporate  acts.  In  the  one  case,  the  doctrines  of  the  law 
of  agency  apply,  while  in  the  other  case  the  question  is  as  to 
the  legal  effect  of  a  statutory  or  common  law  prohibition.  In 
the  former  case  the  familiar  rule  applies,  that  an  unauthorized 
act  of  an  agent  may  be  ratified ;  in  the  latter  case  it  has  no 
application.  Thus,  if  the  benefits  of  an  unauthorized  trans- 
action of  the  majority  were  received  by  the  corporation  with 
the  knowledge  and  consent  of  the  other  shareholders,  this  is 
usually  sufficient  to  show  acquiescence  or  ratification  on  the 
part  of  the  whole  association.  But  the  unanimous  consent 
of  the  members  of  a  corporation  cannot  cure  an  objection 
arising  out  of  the  absence  of  a  legal  right  to  act  in  a  corpo- 
rate capacity.® 

The  powers  of  a  majority  are  fixed  by  the  express  or  im- 
plied terms  of  the  agreement  by  which  the  corporation  was 
formed  ;  and  as  all  persons  who  deal  with  a  corpomtion  must 
be  considered  to  have  notice  of  the  contents  of  its  charter,  it 
follows  that  they  must  also  be  considered  to  have  notice  of 
the  extent  of  the  powers  delegated  to  a  majority. 

1  Infra,  §  648  et  acq.  <  Supra,  §  610. 

*  Supra,  Chapter  VI. 
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In  many  cases,  however,  the  authority  of  a  majority  to  do 
a  given  act  depends  upon  the  existence  of  facts  which  cannot 
be  gathered  from  the  charter  itself.  For  example,  the  charter 
of  a  bank  impliedly  authorizes  the  issue  of  notes  in  ordinary 
banking  transactions ;  but  it  does  not  authorize  the  issue  of 
notes  by  way  of  gift,  or  for  the  purpose  of  building  a  railroad. 
In  this  case,  a  person  having  notice  that  notes  were  issued  by 
vote  of  the  majority  for  an  unauthorized  purpose  cannot 
hold  the  corporation  liable ;  but,  in  accordance  with  a  well- 
established  rule  of  the  law  of  agency,  the  fact  that  the  ma- 
jority exceeded  their  powers  in  issuing  the  notes  would  not 
be  a  defence  against  a  bona  fide  purchaser  for  value.  The 
effect  of  a  want  of  legal  right  in  the  corporation  itself,  to 
issue  notes  for  a  purpose  not  authorized  by  its  charter,  de- 
pends upon  an  entirely  different  principle. 

§  648.  A  Corporation  is  not  bound  by  anauthorlzad  Acts  of 
the  BCajorlty.  —  The  rule  that  the  majority  of  an  association, 
whether  it  be  incorporated  or  not,  have  no  power  to  bind  the 
association  by  an  act  which  is  not  authorized  by  the  provis- 
ions of  the  constitution  under  which  the  association  was 
formed,  has  often  been  affirmed  by  the  courts.  It  is<  a  rule 
resting  upon  the  most  elementary  principles  of  the  law,  and 
its  correctness  ought  not  at  this  day  to  be  considered  a-  mat- 
ter for  argument.^ 

Natusch  v>  Irving^  is  the  leading  case  in  which  the  rule  was 
established.  Lord  Eldon  there  held  that  a  large  company 
formed  for  the  purpose  of  carrying  on  the  business  of  life  and 
fire  insurance  could  not,  against  the  will  of  a  single  share- 
holder, embark  in  the  business  of  marine  insurance. 

The  same  point  was  decided  in  Burges  and  Stock's  Case.^ 
An  attempt  had  been  made  to  extend  the  business  of  a  life 
insurance  company  to  the  business  of  marine  insurance,  and 

1  The  rule  is  based  upon  the  law  Liyingston  v.  Lynch,  4  Johns.  Ch. 

of  contracts  and  agency,  and  is  sub-  578.     See  Pickering  v.  Stephenson, 

ject  to  the  same  qualifications  as  the  L.  R.  14  £q.  340. 
analogous  role  I4>plicable  to  the  un-        *  Burges  &  Stock's  Case,  81 L.  J. 

authorized  acts  of  the  directors  of  Ch.  749;  also  reported  2  J.  &  H. 

a  corporation.    See  tn/ra,  §  647.  441;  Boston,  &o.  R.  R.  Co.  v.  New 

s  Gow  on  Partnership,  App.  IL;  York,  &c.  R.  R.  Co.,  18  R.  L  260. 

TOL,  II.  —  6 
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a  new  deed  of  settlement  had  been  prepared ;  but  it  was  exe- 
cuted by  only  a  portion  of  the  shareholders,  and  the  other 
shareholders  had  done  nothing  to  bind  them  to  the  new 
course  of  business.  Upon  the  winding  up  of  the  company, 
an  application  of  the  holders  of  a  marine  policy  to  come  in  as 
creditors  was  refused.  Vice-Chancellor  Page- Wood  said :  ^*  I 
need  not  refer  to  the  cases  that  show  that  you  cannot  bind  a 
single  dissentient  shareholder  to  any  purpose  which  is  not  the 
original  purpose  of  the  company ;  and  that,  if  there  was  a 
single  dissentient  shareholder,  it  would  be  quite  sufficient 
for  the*  official  manager,  appearing  for  all  the  shareholders, 
to  say  that  no  such  claim  could  be  enforced  against  the 
company." 

§  644.  The  principle  of  this  rule  applies  with  the  same 
force  to  a  private  corporation  as  to  a  partnership  or  joint- 
stock  company ;  for  a  private  corporation,  like  a  partnership 
or  joint-stock  company,  is  a  voluntary  association.  But  an 
additional  reason  exists  why  the  majority  of  a  corporation 
should  not  have  the  power  to  bind  the  corporation  to  do  an 
act  unauthorized  by  its  charter ;  if  a  corporation  violates  its 
charter,  or  exceeds  its  chartered  powers,  it  becomes  liable  to  a 
forfeiture  of  its  franchises,  and  involuntary  dissolution  at  the 
suit  of  the  State. 

It  follows,  therefore,  that  no  majority  of  the  shareholders 
of  a  corporation  have  the  power  to  make  a  contract  binding 
upon  the  company,  unless  authorized  by  its  charter.^  Nor 
can  the  majority  dispose  of  any  portion  of  the  corporate 
property  or  funds,  except  in  pursuance  of  the  original  agree- 
ment of  the  shareholders.  ^^  What  the  majority  determine 
within  the  scope  of  this  mutual  contract,  they  each  agree  to 
abide  by  ;  but  there  their  mutual  contract  ends,  and  no  ma- 
jority, however  large,  has  a  right  to  divert  one  cent  of  the 
joint  capital  to  any  purpose  not  consistent  with,  and  growing 
out  of,  the  fundamental  joint  intention."'    Hence  a  purchaser 

1  Bird  V.  Bird's  Patent,  &o.  Co.,        *  Eean  v.  Johnson,  9  N.  J.  Eq. 

L.   B.  9  Ch.  858.     Compare  Za-  407;  Pickering  v.  Stephenson,  L.  B. 

briskie  v.  Cleveland,  &o.  R.  R.  Co.,  14  £q.  840.     See  also  cases  ttiprti, 

28  How.  896.  §§  249,  022. 
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of  property  belonging  to  a  corporation  cannot  obtain  title 
through  the  majority,  if  he  had  notice  that  the  transfer  was 
made  by  the  majority  without  proper  authority.^ 

Upon  the  same  principle,  it  follows  that  the  majority  can 
do  no  valid  act  in  the  management  of  the  internal  affairs  of 
a  corporation,  except  in  strict  accordance  with  the  rules  laid 
down  by  the  charter  of  the  company.  Thus,  they  cannot 
elect  a  board  of  directors,  or  adopt  by-laws,  at  a  meeting 
which  has  not  been  duly  called,  or  which  is  held  outside  of 
the  State  in  which  the  company  was  formed.^ 

§  645.  The  Majority  cannot  effect  an  Alteration  of  the  Char- 
ter. —  A  plain  illustration  of  the  inability  of  a  majority  to  ex- 
ceed the  powers  conferred  by  the  charter  is  furnished  by 
those  cases  in  which  an  attempt  was  made  to  accept  a  new 
charter,  or  an  amendment  to  an  existing  charter,  by  vote  of 
the  stockholders.  Here  no  question  of  the  authority  of  the 
company  to  act  in  a  corporate  capacity  could  arise,  since  the 
legislature  had  given  its  consent  to  the  change.  The  only 
question  presented  for  solution  was,  Have  a  majority  of  the 
shareholders  in  a  corporation  the  power,  by  their  vote,  to  ac- 
cept an  alteration  of  the  common  charter,  on  behalf  of  the 
company,  without  having  been  authorized  to  do  so  by  unani- 
mous consent?  The  answer  was,  that  a  majority  have  no 
such  power,  and  that  an  alteration  cannot  be  made  without 
the  consent  of  every  individual  shareholder.^  This  follows, 
necessarily,  if  a  contract  can  be  altered  only  with  the  consent 
of  all  the  contracting  parties.*  "  Everybody  knows  that,  if 
several  men  enter  into  a  valid  contract,  it  cannot  be  funda- 
mentally altered  but  by  unanimous  consent.  Why  should  a 
different  rule  prevail  as  between  corporators  ?  "  * 

1  See  Miller  v.  Ewer,  27  Me.  609;  cept  an  alteration,  on  behalf  of  all, 

and  compare  tn/ra,  §  708.  see  supra,  §§  395-407. 

>  Ormeby  o.  Vermont,  &c.  Mining        ^  Compare  Whiteside  v.  United 
Co.,  56  N.  Y.  623;   Franco-Texan  States,  93  U.  S.  255;  Utley  v.  Don- 
Land  Co.  o.  Laigle,  59  Tex.  839.  aldson,  94  U.  S.  47. 
Supra^  §  479.  *  Mowrey  v.    Indianapolis,    &c. 

'  Upon  the  qaestion  whether  or  R.  R.   Co.,    4   Biss.    86;    Central 

not  a  majority  have  received  an-  R.  R.  Co.  v,  Collins^  40  Ga.  617. 
thoiity  through  the  charter  to  ao- 
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The  law  applicable  to  this  question  was  forcibly  stated  by 
the  Supreme  Court  of  Mississippi  in  New  Orleans,  &c.  Rail- 
road Co.  V.  Harris.*  "The  rule  is  unquestioned,  that,  in 
partnerships  and  joint-stock  associations,  the  fundamental 
articles  of  copartnership  or  association  cannot  be  altered  by  a 
vote  of  the  majority,  against  the  consent  of  the  minority,  un- 
less there  is  an  express  or  implied  provision  in  the  articles 
themselves  that  they  may  do  it.  This  principle  is  equally 
applicable  to  incoi*porated  companies.  The  charter  in  these 
cases  constitutes  the  fundamental  articles  of  the  associa- 
tion. ...  It  is  our  opinion,  therefore,  that  the  act  of  ac- 
ceptance wdB  absoltUely  void  for  want  of  power  on  the  part  of 
the  stockholders  representing  a  majority  of  the  stock  to  vote 
an  acceptance  of  the  amendatory  act." 

§  646.  The  Majority  cannot  effect  a  Consolidation  with  an- 
other Compeuiy.  —  Upon  the  same  principle,  it  is  well  settled 
that  corporations  cannot  be  consolidated  without  the  unani- 
mous consent  of  their  shareholders,  even  though  the  legisla- 
ture should  authorize  the  consolidation  to  be  made;  for  a 
consolidation  would  work  a  fundamental  change  in  the  con- 
tract of  the  shareholders.  An  attempt  to* effect  a  consoli- 
dation by  a  majority  vote,  without  the  consent  of  every 
shareholder,  given  through  the  charter  or  otherwise,  is  wholly 
nugatory ;  ^  and  acts  performed  under  an  attempted  but  void 
consolidation  or  alteration  are  objectionable  upon  the  same 
grounds  as  acts  performed  without  any  authority  whatever.' 

In  Lauman  v,  Lebanon  Valley  Railroad  Co.,^  it  was  decided 
that  a  majority  had  no  power  to  make  a  single  dissenting 
shareholder  member  of  a  new  company  formed  by  consolida- 

1  27  Miss.  517,  537,  589;  Stevens        •  See  New  Orleans,  &o.  R.  R. 

V.  Rutland,  &c.  R.  R.  Co.,  29  Vt.  Co.  v,  Harris,  27  Miss.  540,  541; 

546;  Zabriskie  v.  Hackensack,  &o.  Stevens  r.  Rutland,  &o.  R.  R.  Co., 

R.  R.  Co.,  18  N.  J.  Eq.  178;  Hoey  29  Vt.  565;  Pearce  v.  Madison,  &c. 

V.  Henderson,  32  La.  Ann.  1069;  R.  R.  Co.,  21  How.  441. 
and  see  supra  ^  §  395.  ^  30  Pa.  St.  46)  quoted  with  ap- 

3  Mowrey  v.    Indianapolis,   &c.  proval  in  Black  v.  Delaware,  &c. 

R.  R.  Co.,  4  Biss.  78,  83;  Tuttle  v.  Canal  Co.,  24  N.  J.  Eq.  467.     See 

Michigan  Air  Line  R.  R.  Co.,  35  alsoKnoxvillev.Enoxville,&c.  R  R. 

Mich.  247;  Clearwater  v.  Meredith,  Co.,  22  Fed.  Rep.  758. 
1  Wall.  25,  40.     Supra,  §  396. 
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tion  or  merger.  Chief  Justice  Lowrie  said :  '^  He  may  object 
that  it  is  a  violation  of  the  contract  of  association  by  which 
he  and  his  associates  agreed  to  become  one  corporate  com- 
pany for  a  given  purpose  ;  that  he  united  in  the  association 
for  one  purpose,  then  agreed  on,  and  now  the  majority  are 
diverting  their  capital  to  a  different  purpose.  This  is  a  vio- 
lation of  chartered  contracts  ;  not  the  supposed  one  between 
the  government  and  the  corporators,  but  the  one  between 
the  corporators  themselves.  He  may  object  that  his  corpo- 
rators have  no  power  to  make  a  new  contract  for  him,  and 
thereby  constitute  him  a  member  of  a  new  and  different  cor- 
poration ;  for  it  is  the  very  nature  of  a  contract  relation  that 
it  can  be  instituted  only  by  the  real  parties  to  it ;  unless  it 
be  a  mere  constructive  contract,  which  is  only  a  convenient 
form  or  fiction  of  law,  invented  to  enforce  a  corresponding 
legal  duty.  He  may  object  that  even  the  legislature  cannot 
authorize  this,  for  by  doing  so  they  would  authorize  the  de- 
struction of  one  private  contract,  and  the  compulsory  creation 
of  another  in  its  stead."  ^ 

The  objection  last  stated  would  not  apply  in  England,  for 
the  power  of  Parliament  is  not  limited  by  constitutional 
provisions;  but  the  former  objection  would  remain  valid. 
Parliament  may  imperatively  alter  the  charter  of  a  corpora- 
tion, and  may  confer  power  upon  the  majority  of  the  corpora- 
tors to  make  the  alteration ;  but  if  Parliament  should  pass  an 
act  merely  giving  a  corporation  permission  to  alter  its  charr 
ter,  it  would  seem  that  the  majority  would  not  have  the 
power  to  assent  to  the  alteration  in  the  name  of  the  corpora- 
tion against  the  will  of  a  single  shareholder.' 

§  647.  Qualifioations  of  the  Oeneral  Rule,  that  nnaathorized 
Acts  of  the  Majority  do  not  bind  the  Corporation.  —  It  has 
been  pointed  out  that  the  power  of  the  majority,  at  a  meeting 
of  the  shareholders  of  a  corporation,  to  represent  the  com- 
pany, and  to  bind  it  by  their  vote,  rests  upon  the  implied 
agreement  of  all  the  shareholders,  by  which  the  majority  are 

^  The  power  of  a  State  legisla-    oompany  will  be  considered  infra^ 
tnre  to  alter  a  charter  without  the    Chapter  XV.,  §  1093  et  seq. 
oonseat  of  the  shareholders  of  the        *  Compare  supra^  §§  404,  405. 


§  648  THE  LAW  OF  PBIVATB  C0BP0BATI0N8.  616 

constituted  the  agent  or  spokesman  of  the  whole  association. 
The  principles  of  the  law  of  agency  apply  with  fall  force  to 
the  relation  between  a  corporation  and  the  majority  acting  in 
its  name  and  on  its  behalf.  The  general  rule  is,  tiiat  a  prin- 
cipal is  not  bound  by  acts  performed  by  his  agent  in  excess 
of  the  authority  conferred;  but  this  rule  is  subject  to  two 
important  qualifications.^  Both  the  rule  and  the  qualifica- 
tions of  the  rule  apply  to  the  unauthorized  acts  of  a  majority. 

Thus,  if  an  act  is  performed  in  pursuance  of  a  vote  of  the 
majority  at  a  shareholder's  meeting,  and  the  majority  have 
apparent  power  to  authorize  the  act  to  be  done,  the  corpora- 
tion will  be  bound  by  the  act  as  against  a  person  who  in 
good  faith  relied  upon  the  apparent  power  of  the  majority  to 
authorize  it  to  be  done,  although  the  act  may  have  been  un- 
authorized. The  authorities  on  this  subject  have  been  dis- 
cussed, in  considering  the  liability  of  a  corporation  for  the 
acts  of  its  ordinary  managing  agents.^ 

It  is  a  wellHsettled  rule  of  the  law  of  agency,  that  a  princi* 
pal  who  has  ratified  an  unauthorized  act  performed  by  his 
agents  becomes  bound  thereby.  This  rule  applies  to  unau- 
thorized acts  performed  by  the  majority  of  a  corporation.  If 
a  corporation  has  ratified  an  act  performed  by  the  majority 
on  its  behalf,  then  such  act  will  be  treated  as  the  act. of  the 
company,  although  the  maj^ity  may  have  exceeded  their 
authority.* 


PART  III. 

THE  LEiSAL  EFFECT  OF  COMMON  LAW  AND  STATUTORY  PBO- 
HIBITIONS  UPON  THE  VALIDITY  OF  CORPORATE  ACTS. 

0-eneral  Principles. 

§  648.  Of  the  Absenoe  of  Aathority  to  act  in  a  Corporate  Ca- 
pacity. —  The  formation  of  a  corporation  is  prohibited  by  the 
common  law  unless  an  act  of  incorporation  or  charter  has 

^  Supra,  §§  578|  579.  *  The  authoritiefl  upon  this  point 

*  Supra,  §  585  et  seq.  are  collated  supra,  §  618  et  seq. 


617  THB  VALIDITY  OF  COBPORATB  ACTS.  §  649 

been  passed  by  the  legislature,  granting  to  the  corporatore^ 
the  right  of  forming  a  corporation,  and  of  acting  in  a  corpo-j 
rate  capacity.^  The  extent  of  the  rights  granted  by  an  acll 
of  incorporation  or  charter  must  necessarily  depend  upon  theli 
terms  of  the  grant  itself.  When  the  legislature  incorporatesl 
an  association  for  the  purpose  of  carrying  on  a  particular 
business  in  a  particular  manner,  it  thereby  grants  permission 
to  the  association  to  act  in  a  corporate  capacity  for  the  pur- 
pose of  prosecuting  the  particular  enterprise  described,  and 
no  other.  An  association  which  has  been  authorized  by  its 
charter  to  act  in  a  corporate  capacity  for  the  purpose  of  pros- 
ecuting a  certain  enterprise,  and  that  only,  has  no  better 
right  to  act  in  a  corporate  capacity  in  the  prosecution  of 
another  enterprise,  than  if  it  had  never  been  chartered  at 
all.'  All  corporate  acts  which  the  legislature  has  not  au- 
thorized remain  prohibited  by  the  common  law ;  it  is  some- 
times said  that  such  acts  are  beyond  the  corporate  powers  of 
the  association,  or  fdtra  vires.  ' 

It  is  obvious  that  the  words  powers  and  vires  are  here  used  ' 
in  the  sense  of  atUhority  or  rights  and  not  in  the  sense  of ! 
ability.  There  is  nothing  contradictory  in  speaking  of  an 
unauthorized  or  illegal  corporate  act.  An  association  is  able 
to  act  in  a  corporate  capacity  in  excess  of  its  charter,  though  | 
it  would  thereby  violate  the  law ;  the  legal  effect  to  be  attrib- 
uted to  an  unauthorized  corporate  act  depends  wholly  upon 
a  construction  of  the  common  law  or  statutory  prohibition.' 

§  649.  It  has  sometimes  been  said,  that,  inasmuch  as  a 
corporation  is  an  artificial  person  or  entity,  created  by  law, 
with  only  such  powers  as  are  conferred  by  its  charter,  it  can 
exercise  no  powers  beyond  those  conferred ;  and  that  a  con- 

^  Supra^  §§  7,  8.  tires ;  and  although  it  is  a  ooncise 

'  SuprOf  §  316  e/  seq.    Upon  the  and  convenient  form  by  which  to 

Construction  of  Chartm,  see  suprUf  indicate  the  unauthorized  action  of 

Chapter  VI.  artificial  persons  with  limited  pow- 

*  In  National  Pemberton  Bank  ers,  still  it  is  as  applicable  to  indi- 

V.  Porter,  125  Mass.  835,  Lord,  J.,  vidual  as  to  corporate  action.     An 

said:  **  There  is  nothing  of  mystery  illegal  act  of  an  individual  is  as 

or  of  sanctity  in  the  use  of  the  really  ultra  vires  as  the  unauthorized 

words  ol   a  dead  language,  ultra  act  of  a  corporation." 
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tract  which  is  not  authorized  by  the  charter  of  a  corporation 
must  therefore  necessarily  be  in  excess  of  its  powers,  or  ultra 
vires^  and  void. 

This  reasoning  involves  a  strange  confusion  of  ideas.  It 
has  been  pointed  out  that  a  corporation  can  be  called  an  artk 
ficial  person  or  entity  only  by  the  use  of  figurative  language ; 
in  reality,  it  is  an  association  of  persons  acting  collectively.^ 
A  private  corporation  is  not,  strictly  speaking,  created  by 
law,  but  is  formed  like  any  other  association,  by  its  members, 
under  the  permission  accorded  by  law.^  When  it  is  said 
that  an  association  is  incorporated  or  invested  with  corporate 
powers,  this  means  that  the  association  is  invested,  by  act  of 
the  legislature,  with  a  legal  right  to  exercise  corporate  powers, 
the  common  law  prohibition  against  the  exercise  of  corporate 
powers  being  to  that  extent  repealed.  Unauthorized  corpo- 
rate acts  are  said  to  be  ultra  vires^  not  because  the  power  to 
do  those  acts  has  not  been  granted,  but  because  the  exercise 
of  the  power  is  forbidden  by  the  common  law.  To  deny 
that  corporations  are  able  to  enter  into  contracts,  and  do 
frequently  enter  into  contracts  and  do  acts  in  excess  of 
their  chartered  powers,  is  to  deny  an  unalterable  and  self- 
evident  fact. 

It  would  serve  no  useful  purpose  to  enter  upon  an  histori- 
cal investigation  of  the  origin  and  cause  of  the  erroneous 
ideas  which  have  prevailed  on  this  subject.  Much  confusion 
has  evidently  been  caused,  in  this  as  well  as  in  other  branches 
of  the  law  of  corporations,  by  a  failure  to  bear  in  mind  the 
radical  difference  between  public  or  municipal  corporations 
and  private  corporations. 

Public  or  municipal  corporations  are  not  associations,  but 
are  subdivisions  of  the  State.  The  charter  of  such  a  corpo- 
ration is  not  a  contract  between  the  corporators  and  the 
State,  nor  between  the  corporators  themselves.  The  effect 
of  an  act  of  the  legislature  incorporating  a  municipality  is  to 
vest  in  the  voters  residing  in  a  certain  district  of  the  State 
powers  of  local  government  over  all  the  inhabitants  of  that 
district.  Such  an  act,  strictly  speaking,  confers  powers  which 
1  Supraj  §  1.  '         •  Supra,  §§  7,  24. 
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did  not  exist  before ;  it  confers  upon  the  mttjority  of  voters, 
and  upon  the  governing  officers  of  the  municipality,  the 
powers  of  levying  taxes  and  passing  local  laws,  without  the 
previous  consent  of  the  people  of  the  district.  The  majority 
of  voters  at  the  municipal  elections,  and  the  municipal  author- 
ities, have  power  to  bind  the  inhabitants  of  the  municipality 
by  their  acts,  solely  because  the  power  was  conferred  by  the 
legislature.  Acts  in  excess  of  the  powers  delegated  by  the 
legislature  may  therefore  properly  be  said  to  be  ultra  vires. 

§  650.  It  does  not  follow  that,  because  the  exercise  of  cor- 
porate powers  is  prohibited  by  the  common  law,  any  corpo- 
rate acts  performed  in  violation  of  this  prohibition  will  not 
be  recognized  by  the  law  as  corporate  acts.  An  illegal  or 
prohibited  transaction  may  or  may  not  be  recognized  at  law ; 
it  may  subject  the  parties  to  a  penalty,  and  nevertheless  be 
recognized  by  the  courts,  and  be  given  effect  after  it  has  been 
consummated.  There  is  no  inconsistency  in  holding  a  cor- 
poration liable  for  a  tort;  yet  it  is  clear  that  authority  to 
commit  a  tort,  in  a  corporate  capacity,  was  not  conferred  by 
law.  So  a  contract  made  by  a  corporation  in  excess  of  its 
chartered  powers  is  not  necessarily  void.  Every  essential 
element  of  a  contract  may  be  there ;  and  the  prohibition 
of  the  law  against  unauthorized  corporate  acts  may  merely 
impose  a  penalty,  or  render  the  contract  voidable  while 
unperformed. 

It  is  necessary  to  distinguish  between  the  effect  of  the 
absence  of  an  essential  element  of  a  contract,  and  the  effect 
of  a  legal  prohibition  from  entering  into  the  contract.  The 
existence  of  a  contract  is  primarily  a  question  of  fact ;  there 
must  in  fietct  be  an  agreement  between  the  parties.  No  rule 
of  law  can  create  this  agreement  where  none  has  been  entered 
into,  or  unmake  an  agreement  which  really  exists. 

A  contract  or  agreement  by  its  very  nature  implies  the 
mutual  consent  of  the  contracting  parties,  and  to  speak  of 
a  contract  without  this  mutual  consent  involves  a  contradic- 
tion in  terms.  On  the  other  hand,  the  legal  consequences 
of  a  prohibition  from  entering  into  an  agreement  of  a  partic- 
ular class,  and  the  legal  enforceability  of  such  an  agreement 
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if  actually  entered  into,  are  purely  questions  of  positive  law ; 
a  prohibited  contract  must  be  treated  as  binding  or  not  bind- 
ing, or  be  followed  by  other  legal  consequences,  according  to 
the  purpose  and  meaning  of  the  legal  prohibition.^ 

§  651.  These  principles  must  be  applied  in  determining 
the  validity  and  effect  of  the  contracts  of  corporate  associa* 
tions.  The  existence  of  a  contract  of  a  corporation  is  prima- 
rily a  question  of  fact,  and  must  be  determined  accordingly ; 
whether  the  contract  be  legally  binding  and  enforceable  de- 
pends wholly  upon  the  rules  of  positive  law. 

Thus,  it  has  frequently  been  held  that  the  invalidity  of  a 
contract  made  by  a  corporation  in  excess  of  its  chartered  pow- 
ers may  be  ciu*ed  by  a  subsequent  act  of  the  legislature.'*  By 
such  subsequent  act  the  contract  is  made  as  valid  as  if  it  had 
been  originally  authorized.  This  shows  that  the  want  of  legis* 
lative  authority  to  enter  into  a  contract  in  a  corporate  capacity 
affects  the  remedy  merely,  and  not  the  existence  of  the  con 
tract  itself ;  for  the  legislature  would  have  no  power  to  create 
a  contract  between  the  parties  where  there  was  none  before. 

§  652.  The  exercise  of  corporate  powers  without  legal  au- 
thority may  be  prevented  or  punished  by  the  State,  through 
a  proceeding  of  quo  warranto  or  scire  faciasfi    But  the  im- 

1  A  person  baa  no  authority  to  N.  H.  127 ;  Shepley  v,  Atlantic,  &c. 

commit  a  tort  or  breach  of  trust,  or  Ry.  Co.,  55  Me.  395;  Hall  v.  Sulli- 

make  an  illegal  contract,  yet  he  has  van  Ry.  Co.,  2  Redf.  Am.  Ry.  Cas. 

power  to  do  either.     The  illegal  act  621 ;  Shaw  v.  Norfolk  County  R  R. 

may  or  may  not  be  recognized  by  Co.,  5  Gray,  162;  New  Haven  & 

the  courts;  it  may  be  treated  as  void  Northampton  Co.  v.  Hay  den,  107 

or  voidable,  or  as  valid,  and  as  sub-  Mass.  525;  Black  River,  &c.  R.  R. 

Jecting  the  person  doing  it  to  a  pen-  Co.  o.  Barnard,  81  Barb.  258;  U.  S. 

alty.    On  the  other  hand,  a  contract  Mortgage  Co.  v.  Gross,  93  III.  483 ; 

without  the  mutual  consent  of  the  MitcheU  v.  Deeds,  49  111.  416;  D- 

contracting  parties  is   impossible:  linois  Grand  Trunk  R.  R.  Co.  o. 

to  speak  of  a  contract  in  which  such  Cook,  29    111.    237  ;    Goodrich   v. 

mutual  consent  does  not  exist  in-  Reynolds,  31  111.  491;  and  compare 

volves  a  contradiction  in  terms.  Richmond  Factory  Ass.  o.  Clarke, 

s  See  Whitewater,  &c.  Canal  Co.  61  Me.  351,  358;  Lauman  v.  Leb- 

0.  Vallette,  21  How.  414,  425;  St.  anon  Valley  R.  R.  Co.,  30  Pa.  St 

Louis  R.  R.  Co.  V.  N.  W.  St.  Louis  46;  Reiser  v.  William  Tell,  &c.  Ass., 

Ry.  Co.,  2  Mo.  App.  69;  Basshor  39  Pa.  St.  137;  White  v.  Howard, 

V.  Dressel,  34  Md.  503;   Richards  46  N.  Y.  165. 
•.  Merrimack,  &o.  R.  R.  Co.,  44        *  Infra,  Chapter  XIV. 
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portant  question  frequently  arises.  What  is  the  legal  effect 
of  an  act  performed  in  a  corporate  capacity  without  legisla^ 
tive  permission  ?  Shall  the  act  be  treated  as  absolutely  void 
in  legal  contemplation?  and,  if  not  void,  how  far  shall  it  be 
upheld  ?  This  question  has  been  much  agitated  in  the  courts 
for  nearly  half  a  century,  and  the  decisions  upon  it  are  far 
from  being  in  harmony ;  but  the  highest  authorities  in  this 
country  seem  now  to  have  arrived  at  a  philosophical  and  rea- 
sonable solution  of  the  difficulty. 

An  assumption  of  the  privilege  of  acting  in  a  corporate 
capacity  does  not  involve  an  infringement  of  the  rights  of 
other  persons.  It  neither  int>erferes  with  their  property,  their 
personal  liberty,  nor  their  security.  Hence,  there  is  no  reason 
of  immediate  justice  to  others  why  a  number  of  individuals 
should  not  be  permitted  to  form  a  corporation  of  their  own 
free  will,  and  without  first  obtaining  permission  from  the  legis- 
lature, just  as  they  may  form  a  partnership,  or  enter  into  ordi- 
nary contracts  with  each  other. 

The  only  argument  against  leaving  the  exercise  of  corporate 
power  entirely  unrestricted  by  law  is  the  argument  of  public 
policy.  It  may  be  said  that  the  non-responsibility  of  the  indi- 
vidual shareholders  for  corporate  acts  and  liabilities  would  be 
productive  of  fraud  and  imposition  ;  for  persons  dealing  with 
a  self-constituted  corporation  would  have  no  means  of  know- 
ing its  capital  and  its  constitution,  and  yet  could  not  have 
recourse  against  the  individual  members,  as  in  case  of  a  co- 
partnership. The  objection  here  stated  might,  however,  be 
remedied  by  requiring  due  notice  of  the  corporate  organiza- 
tion to  be  given  to  the  world.  And  this  seems  to  be  the  chief 
office  of  the  general  incorporation  laws  which  are  now  in  force 
nearly  everywhere.  To  a  great  extent  they  repeal  the  prohi- 
bition of  the  common  law,  and  leave  the  right  of  forming  a 
corporation  and  of  acting  in  a  corporate  capacity  free  to  all, 
subject  merely  to  such  limitations  and  safeguards  as  are  re- 
quired for  the  protection  of  the  public. 

§  658.  Inasmuch  as  the  prohibition  of  the  common  law 
against  the  imauthorized  exercise  of  corporate  power  is  based 
upon  grounds  of  public  policy  alone,  it  seems  but  reasonable 
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that  the  effect  of  this  prohibition  upon  the  legal  yaliditj  of 
corporate  acta  should  be  determined  by  the  requirements  of 
public  policy. 

Public  policy  clearly  demands  that  a  corporation  be  made 
responsible  for  the  torts  of  its  agents,  to  the  same  extent  that 
an  individual  is  made  liable  under  similar  circumstances,  and 
it  has  been  held  accordingly,  by  almost  universal  consent.^ 
It  seems  equally  clear,  that  a  corporation  should  never  be 
coerced  to  do  an  unauthorized  act.  Hence,  a  corporation 
cannot  be  compelled,  by  a  decree  of  specific  performance,  to 
carry  out  a  contract,  the  performance  of  which  would  involve 
an  unauthorized  exercise  of  corporate  power.*  And  for  the 
same  reason,  a  contract  of  this  description  will  be  treated  as 
voidable  by  either  party,  while  yet  wholly  unperformed.* 

But,  after  a  contract  made  by  a  corporation  in  excess  of  its 
chartered  powers  has  been  wholly  performed  by  either  party, 
another  question  arises.  To  hold  the  contract  absolutely  void 
in  such  case  would  often  be  productive  of  great  injustice.  If 
a  business  corporation  should  purchase  property  for  a  purpose 
unauthorized  by  its  charter,  it  would  be  at  least  questionable 
whether  public  policy  really  required  that  the  company  should 
be  at  liberty  to  refuse  paying  for  what  it  had  obtained.  Urgent 
considerations  of  equity  to  those  immediately  concerned  may 
countervail  the  distant  demands  of  a  general  public  policy.^ 
Again,  it  would  clearly  be  inequitable  to  allow  innocent  parties 
without  notice  to  be  prejudiced  by  an  unlawful  exercise  of 
corporate  power.  It  has  therefore  been  held  universally, 
that  a  conveyance  of  property  or  contract  made  by  a  corpo- 
ration, in  excess  of  its  charter  powers,  will  nevertheless  be 
valid  and  binding  as  against  a  party  who  dealt  with  the  com- 
pany in  good  faith,  and  without  notice  of  the  illegality  of  the 
transaction.^ 

The  penalty  of  dissolution  may  always  be  imposed  upon  an 
offending  corporation  by  a  proceeding  of  qiLO  warranto  or  scire 
facias.    But  it  has  been  stated  by  high  authority,  that  ^'  the 

1  Infra,  §  725  et  seq.  *  Infra,  §  689  et  seq. 

*  Infra,  §  681  et  seq.  «  Infra,  §  686  et  seq. 

•  Infra,  §  685. 


628  THE  VALIDITY  OF  GOBPOBATB  ACTS.  §  654 

doctrine  of  tUtra  vires^  when  invoked  for  or  against  a  corpora- 
tion, should  not  be  allowed  to  prevail  when  it  would  defeat 
the  ends  of  justice,  or  work  a  legal  wrong/'  ^ 

§  654.  Btatntory  and  Common  Law  Prohibitions  applicable 
to  Coxporations  and  Individnals  alike.  —  In  the  preceding  sec- 
tions the  legal  effect  of  a  simple  absence  of  authority  to  act  in 
a  corporate  capacity  has  been  considered.  A  different  ques- 
tion arises  where  an  act  or  contract  of  a  corporation  is  in 
violation  of  a  statutory  enactment,  or  is  forbidden  by  the 
common  law,  without  regard  to  the  fact  that  it  involves  an 
unauthorized  exercise  of  corporate  power.  In  this  case  it  is 
necessary  to  consider  the  legal  effect  of  this  statutory  or  com- 
mon law  prohibition,  as  well  as  the  effect  of  a  want  of  author- 
ity to  act  in  a  corporate  capacity. 

It  requires  no  argument  to  show  that,  by  incorporating  an 
association,  the  legislature  does  not  intend  to  emancipate  it 
from  the  general  laws  of  the  land.  An  act  of  incorporation 
is  merely  a  grant  of  the  privilege  of  forming  a  corporation, 
and  of  acting  in  a  corporate  capacity.  The  persons  upon 
whom  this  privilege  is  conferred  remain  subject  to  the  gen- 
eral laws,  whether  they  be  acting  singly  or  jointly,  or  in  a 
corporate  capacity. 

Accordingly,  it  is  well  settled  that  the  rules  of  law  govern- 
ing property  and  contract  rights  apply  to  corporations  as  well 
as  to  individuals.  A  corporation  is  bound  by  the  usury  laws 
and  the  Statute  of  Frauds  ;  and  the  validity  of  its  contracts 
depends  upon  the  same  principles  of  the  common  law  which 
govern  the  contracts  of  an  individual.  So,  it  is  clear  that 
persons  acting  in  a  corporate  capacity  have  no  more  right  to 
appropriate  property  belonging  to  others,  or  to  assume  the 
right  of  condemning  land  under  the  power  of  eminent  domain, 
unless  expressly  authorized  to  do  so,  than  persons  not  acting 
in  a  corporate  capacity. 

Contracts  made  in  violation  of  an  express  prohibition  of 
the  charter  of  a  corporation  must  often  be  treated  as  void  in 
legal  contemplation,  for  a  charter  is  a  legislative  enactment.^ 

>  Bailway  Co.  v.  McCarthy,  96        *  Infra^  §  057  et  seq. 
U.  8.  267,  per  Jostioe  Swayne. 
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But  it  is  always  necessary  to  ascertain  the  intention  of  the 
legislature  in  order  to  determine  the  legal  effect  of  a  provision 
in  a  charter  or  in  any  other  law.  Thus,  where  a  provision  in 
the  charter  of  a  corporation  is  intended  for  the  benefit  of  the 
shareholders,  a  contract  made  in  violation  of  the  provision  will 
not  be  invalid,  if  the  shareholders  themselves  have  waived 
the  objection.  It  has  also  been  decided,  that  contracts  made 
by  a  corporation  without  complying  with  mere  formalities  pre- 
scribed by  its  charter  should  not  be  treated  as  void,  unless 
this  appear  clearly  to  have  been  intended  by  the  legislature.^ 

However,  every  act  or  contract  of  a  corporation  contraven- 
ing an  express  provision  of  its  charter,  or  a  general  rule  of 
law,  necessarily  involves  an  unauthorized  exercise  of  corpo- 
rate power ;  and  in  determining  the  validity  of  such  act  or 
contract,  the  effect  of  the  general  prohibition  against  unau- 
thorized corporate  acts  must  be  considered. 


RtUes  and  Authoritiea, 
A. 

§  655.  The  Sffeot  of  Common  Law  and  Statutory  Rules. — 
The  principles  of  the  common  law  and  the  general  body  of 
the  statute  law  apply  to  incorporated  associations,  except  so 
far  as  they  have  been  expressly  exempted  by  the  legislature. 
It  follows,  therefore,  that  a  contract  or  transfer  of  prop- 
erty made  by  a  corporation,  in  violation  of  a  general  statute 
or  a  principle  of  the  common  law,  must  be  held  invalid,  un- 
less otherwise  enacted,  if  a  contract  or  transfer  of  property 
made  by  an  individual  would  be  held  invalid  under  similar 
circumstances.  So  the  principles  of  the  law  relating  to  torts 
apply  to  corporations  as  well  as  to  unincorporated  individuals.' 

It  is  not  within  the  scope  of  this  treatise  to  consider  the 
effect  upon  corporate  acts  of  those  general  principles  of  the 
common  law  and  statutory  enactments  which  apply  to  indi- 
viduals and  corporations  alike.  To  do  this  fully  would  in- 
volve a  consideration  of  the  entire  body  of  the  law.     Only  a 

*  /n/ra,  §§  666,  672  et  $eq.  «  Supra,  §  725  et  seq. 
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few  of  those  cases  wiD  be  referred  to  which  are  peculiarly 
applicable  to  corporations. 

§  656.  Contraots  in  Violation  of  Publio  Policy.  —  Contracts 
which  involve  the  doing  of  an  immoral  act  are  prohibited  by 
the  common  law,  and  cannot  be  made  the  basis  of  a  cause  of 
action.  The  same  is  true  of  contracts  which  for  any  reason 
are  deemed  contrary  to  **  public  policy " ;  such  contracts 
cannot  as.  a  rule  be  enforced  through  the  courts.^  This 
doctrine  applies  to  corporations  as  well  as  to  individuals. 

Certain  companies,  like  railroad  corporations,  have  duties 
to  the  public  to  perform,  and  any  act  on  their  part  tending 
to  incapacitate  them  for  the  performance  of  these  duties,  is 
forbidden,  upon  grounds  of  publio  policy,  and  therefore  ille- 
gal. For  this  reason,  it  has  been  held  that  a  sale  or  lease  by 
a  railroad  company  of  all  of  its  property  is  void.  It  is  a  viola- 
tion of  a  positive  duty  which  the  company  owes  to  the  State.' 
So,  a  contract  not  to  operate  a  railroad  required  for  the  public 
use  is  illegal,  and  cannot  be  enforced.^  The  same  rule  ap- 
plies to  a  contract  by  a  railroad  company  to  give  a  preference 
to  particular  shippers  in  violation  of  the  duties  which  the 
company  owes  to  the  public  generally.^ 

§  657.  Contraots  prohibited  by  Statute.  — -  A  contract  ex- 
pressly prohibited  by  statute  cannot,  as  a  rule,  be  enforced. 
However,  the  intention  of  the  legislature  is  controlling,  and 
a  contract  will  not  be  treated  as  void  on  account  of  a  provis- 
ion in  a  statute,  unless  this  be  necessary  in  order  to  give 
effect  to  the  law  according  to  its  meaning.^ 

The  same  rule  applies  where  a  contract  is  in  violation  of  a 
provision  contained  in  the  charter  of  a  corporation.  A  char- 
ter is  a  legislative  enactment ;  and  if  the  legislature  intends 
that  a  contract  prohibited  by  the  charter  of  a  corporation 

^  See,  for  example,  Marshall  v.        ^  Jn/ra,  §1118  etseq.    Messenger 

Baltimore,  &o.  R.  R.  Co.,  16  How.  v.  Pennsylvania  R.  R.  Co.,  86  N.  J. 

314 ;  Cook  v.  Sherman,  20  Fed.  Rep.  L.  418. 
167.  *  See  Harris  v.  Runnels,  12  How. 

*  Thomas  o.  Railroad  Co.,  101  79;  Pangbom  o.  Westlake,  86  Iowa, 
U.  S.  71 ;  aud  see  infra,  f  1120.  546. 

*  Infray  §  1116.    State  v.  Hart- 
ford, &o.  R.  R.  Co.,  29  Conn.  688. 
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shall  be  legally  null  and  void;  the  courts  must  so  hold.^  The 
intention  of  the  legislature  must  be  ascertained  and  given 
efifect  in  each  case ;  and  a  contract  prohibited  by  the  charter 
of  a  corporation  should  be  held  void  on  the  ground  of  ille- 
gality only  if  that  construction  is  necessary  to  give  effect  to 
the  intention  of  the  legislature.* 

§  658.  The  Effect  of  general  Statutory  Prohibitions  against 
the  unauthorized  Exercise  of  Corporate  Powers.  —  Statutes  have 
frequently  been  passed,  expressly  prohibiting  corporations 
from  exercising  any  powers  except  those  conferred  by  their 
charters.  Sometimes  these  prohibitions  are  enacted  in  the 
form  of  general  laws  applicable  to  all  corporations,  and  some- 
times they  are  incorporated  in  special  charters  applicable  to 
particular  corporations  only. 

Prohibitions  of  this  description  are  merely  declaratory  of 
the  general  common  law  prohibition  against  any  exercise  of 
corporate  powers  which  has  not  been  authorized  by  the  legis- 
lature ;  and  there  is  no  reason  for  supposing  that  the  legisla- 
ture,  in  enacting  such  a  prohibition,  intends  to  give  it  any 
greater  force  or  effect  than  the  common  law  rule. 

There  are  very  strong  reasons  why  such  a  prohibition 
should  not  be  construed  as  rendering  absolutely  null  and  un- 
enforceable corporate  acts  and  contracts  which  are  in  excess 
of  the  company's  chartered  powers.  A  statutory  prohibition 
against  every  unauthorized  exercise  of  corporate  power  would 
apply  with  equal  fotce  to  every  act  and  contract  made  by  a 
corporation  without  proper  authority ;  and  if  it  were  con- 
strued to  render  any  particular  act  or  contract  absolutely 

^  See  Bank  of  U.  S.  v.  Owens,  v,  Towner,  18  Conn.  249;  Rutland, 

2  Pet.  627;  Hitchcock  v.  Galveston,  &c.  R.  R.  Co.  t^.  Proctor,  29  Vt.  98, 

96  U.  S.  851;  Hitchcock  v.  U.  S.  96;  Crocker  v.  Whitney,  71  N.  Y. 

Bank,  7  Ala.  886,  484;  Ohio  Life  161,  170;  Martin  v.  Zellerbach,  88 

Ins.,  &c.  Co.  V.  Merchants*  Ins.,  &c.  Cal.  800,  809;  Whitney  v.  Peay,  24 

Co.,   11  Humph.  1,  11,  24;    State  Ark.  22;  Taylor  ».  Chichester,  &c. 

Board  v.  Citizens',  &c.  Ry.  Co.,  47  Ry.  Co.,  L.  R.  2  Exch.  879,  per 

Ind.  411;  Walter  A.  Wood  Mowing  Blackburn,  J.;  In  re  Cork,  &c.  Ry. 

Machine,  &c.  Co.  v.  Caldwell,  54  Ind.  Co.,  L.  R.  4  Ch.  748,  759;  and  see 

271 ;  Lester  v.  Howard  Bank,  88  Md.  cases  in  the  following  sections. 

558;  Clarke  t;.  Lincoln  Lumber  Co.,  *  See  cases  cited  in  the  following 

59  Wis.  655 ;  Philadelphia  Loan  Co.  sections. 
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void,  in  legal  contemplation,  the  same  rule  would  be  appli- 
cable in  every  case.  Such  a  result  would  be  productive  of 
great  injustice,  as  well  as  inconvenience.  The  slightest  in- 
formality would  become  fatal  to  the  validity  of  a  corporate 
transaction,  and  it  would  be  almost  impossible  to  deal  with  a 
corporation  with  any  degree  of  safety. 

§  659.  There  ia  probably  no  State  or  country  in  which  a 
rule  contrary  to  the  views  above  expressed  has  been  syste- 
matically enforced.  In  many  instances  these  legislative  pro- 
hibitions declaratoiy  of  the  common  law  have  been  tacitly 
ignored  by  the  courts.  Thus,  the  Revised  Statutes  of  New 
York  declare  that,  *'  In  addition  to  the  powers  enumerated 
.  .  .  and  to  those  expressly  given  in  its  charter,  or  in  the  act 
under  which  it  shall  be  incorporated,  no  corporation  shall 
possess  or  exercise  any  corporate  powers  except  such  as  shall 
be  necessary  to  the  exercise  of  the  powers  so  enumerated 
and  given " ;  ^  but  it  has  never  been  held  that  corporate  acts 
and  contracts  in  violation  of  this  prohibition  are  necessarily 
null  and  unenforceable  at  law.  There  are  numerous  cases 
in  which  prohibited  acts  and  contracts  falling  within  the 
prohibition  have  been  recognized  and  given  effect.^ 

§  660.  In  some  instances,  however,  contrary  views  have 
been  expressed  by  the  judges.  Thus,  in  a  case  before  the 
Supreme  Court  of  New  Jersey,  it  was  held  that  a  contract  in 
violation  of  a  statute  almost  identical  in  terms  with  the  stat- 
ute of  New  ,York  must  necessarily  be  held  legally  null  and 
unenforceable.  Bedle,  J.,  said:  *'It  is  sufficient  that  the 
terms  of  this  enactment  are  plain,  and  its  meaning  cannot  be 
misunderstood,  and  that,  when  a  corporation  exercises  pow- 
ers outside  of  those  permitted  by  that  section,  its  action  is 
obnoxious  to  the  charge  that  therf  is  not  only  a  want  of 
authority,  but  that  it  is  against  an  express  enactment.  .  .  . 
The  legislature  has  a  policy  in  this  matter.  It  is  clearly 
defined ;  and  that  third  section  must  be  taken  as  a  prohibi- 
tion of  any  acts  not  within  the  scope  of  the  powers  permitted. 

>  1  R.  S.  600,  §  8.  68  N.  Y.  62;  Whitney  v.  Wymao, 

•  See  Mofls  v.  AyereD,  10  N.  T.    101  U.  S.  892,  896. 
460;  Whitney  Anns  Co.  v.  Barlow, 

VOL.  II.  —  6 
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Contracts  in  contravention  of  it  are  against  the  declared 
policy  of  the  State,  and  must  be  held  to  be  illegal  and  of  no 
binding  obligation."  ^ 

In  Ashbury  Railway  Carriage  Company  v.  Biche,^  the  House 
of  Lords  decided  that  a  statutory  provision,  that  ^^but  save 
as  aforesaid,  and  save  as  hereinafter  provided  in  the  case  of 
a  change  of  name,  no  alteration  shall  be  made  by  any  com- 
pany in  the  conditions  contained  in  its  memorandum  of  asso- 
ciation," rendered  a  contract  made  by  the  company,  outside 
of  its  original  purposes,  absolutely  null  and  void.  The  Lord 
Chancellor,  Lord  Cairns,  said :  '^  In  my  opinion,  beyond  all 
doubt,  on  the  true  construction  of  the  statute  of  1862,  cre- 
ating this  corporation,  it  appears  that  it  was  the  intention  of 
the  legislature,  not  implied,  but  actually  expressed,  that  the 
corporation  should  not  enter,  having  regard  to  its  memoran- 
dum of  association,  into  a  contract  of  this  description.  If 
so,  according  to  the  words  of  Mr.  Justice  Blackburn,  every 
court,  whether  of  law  or  of  equity,  is  bound  to  treat  that 
contract,  entered  into  contrary  to  the  enactment,  I  will  not 
say  as  illegal,  but  as  extra  viresj  and  wholly  null  and  void,  and 
to  hold  also  that  a  contract  wholly  void  cannot  be  ratified.*'  ^ 

These  views  have  never  been  carried  to  their  logical  conse- 
quences by  the  courts,  either  in  New  Jersey  or  in  England, 
and  it  is  difficult  to  reconcile  them  with  the  actual  decisions 
rendered  by  the  same  courts  in  other  cases.^     Probably, 


^  Morris,  &c.  R.  R.  Co.  p.  Sussex  as  impliedly  prohibiting  them  from 

R.  R.  Co.,  20  N.  J.  £q.  542,  562,  doing  any  acts  in  excess  of  the  pa1^ 

504.  poses  for  which  they  are  formed. 

*  Ashbury  Ry. ,  &c.  Co.  v.  Riche,  Acts  and  contracts  in  violation  of 
L.  R.  7  H.  L.  Cas.  653.  this  implied  prohibition  have  fre- 

*  Ibid.  673.  Compare  the* judg*  quently  been  given  effect  by  the 
ments  of  the  dissenting  judges  in  courts.  See  infra,  §  706,  and  com- 
the  Court  of   Exchequer  and  the  pare  stj^ra,  §  817. 

Exchequer    Chamber.      See    also        In  Payne  v.  Mayor  of  Brecon, 

Taylor  v,  Chichester,  &c.  Ry.  Co.,  27  L.  J.  Exch.  495,  a  covenant  in  a 

L.  R.  2  Exch.  856 ;  L.  R.  4  H.  L.  mortgage  made  by  a  municipal  cor- 

628.  poration  in  violation  of  an  act  of 

*  It  has  been  held  in  England,  Parliament  was  enforced.  Bram- 
that  the  acts  of  Parliament  inoorpo-  weU,  B.,  said:  **  In  the  present  case, 
rating  companies  must  be  construed  I  think  /  it  shall  not  be  lawful ' 
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therefore,  these  views  would  not  be  deemed  controlling  in 
any  case  in  which  the  result  would  evidently  be  unjust  or 
inconvenient. 

And  it  may  be  assumed  that  the  courts  would  in  no  case 
declare  a  transaction  void,  on  account  of  a  general  prohibi- 
tion of  this  description,  as  against  a  person  who  acted  in 
good  faith  and  without  notice  of  the  infringement  of  the 
law.* 

§  661.  statutes  regulating  Foreign  Corporations. — In  many 
of  the  States  foreign  corporations  are  prohibited  by  statute 
from  carrying  on  business  until  certain  prescribed  conditions 
have  been  complied  with.  The  construction  of  these  stat- 
utes by  the  courts  has  often  been  narrow  and  arbitrary, 
showing  little  appreciation  of  the  ultimate  consequences  or 
of  the  probable  intentions  of  the  legislature. 

In  Oregon,  it  was  enacted  that  ^'  A  foreign  corporation,  be- 
fore transacting  business  in  the  State,  must  duly  execute 
and  acknowledge  a  power  of  attorney,  and  cause  the  same 
to  be  recorded  in  the  county  clerk's  office  of  each  county 
where  it  has  a  resident  agent."  ^  It  was  decided  that  all 
contracts  made  by  a  foreign  corporation  in  the  State  before 
it  had  executed  and  recorded  the  prescribed  power  of  attor- 
ney were  rendered  void  and  unenforceable  by  the  statute.^ 
In  Semple  v.  Bank  of  British  Columbia^  this  doctrine  was 

means  that  the  corporation  may  not  tory  requirements.     American,  But- 

do  such  and  such  a  thing,  and  that,  ton  Hole,  &c.  Co.  v.  Moore,  2  Dak. 

as  regards  third   parties,  if   they  280. 

choose  to  do  it,  the  contract  is  not  *  Semple  v.  Bank  of  British  Co- 
unlawful."  lumbia,  5  Sawy.  88. 

1  See  infra,  §  686  et  seq.  In  Pennsylyania,  it  was  held  that 

*  Act  of  Oct.  21,  1864,  sect.  8.  the  sureties  of  an  agent  appointed 

*  He  Comstock,  8  Sawy.  218;  by  a  foreign  insurance  company, 
Bank  of  British  Columbia  v.  Page,  which  has  not  complied  with  the 
6  Oreg.  431 ;  Oregon,  &c.  Invest-  provisions  of  the  law  regulating  such 
ment  Co.  v.  Rath  bun,  10  Chic.  L.  N.  companies,  were  not  liable.  Mutual 
58;  5  Sawy.  82.  Benefit  Life  Ins.  Co.  r.  Bales,  92 

Under  a  similar  statute  in  Dakota^  Fa.  St.  854;  Thome  p.  Travellers' 

it  was  held  that  a  foreign  corpora-  Ins.  Co.,  80  Fa.  St.  15.     Compare 

tion  suing  within  the  State  was  not  U.  S.  Life  Ins.  Co.  v.  Adams,  7 

obliged  to  allege  in  its  complaint  Biss.  80;  Hagerman  r.  Empire  Slate 

that  it  had  complied  with  the  statu-  Co.,  97  Fa.  St  584. 
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carried  even  further.  The  plaintiff  had  mortgaged  certaiii 
property  to  the  defendant,  a  foreign  corporation,  for  money 
borrowed.  Upon  non-payment  of  the  loan  the  mortgage  had 
been  foreclosed,  and  defendant  had  purchased  the  property 
at  the  foreclosure  sale.  After  the  sale  had  been  confirmed 
the  mortgagor  brought  suit  to  recover  the  property,  on  the 
ground  that  the  corporation  had  obtained  no  title  by  the 
purchase,  because  it  was  a  foreign  corporation  and  had  not 
complied  with  the  statute  above  quoted.  The  court  held 
that  the  purchase  was  void,  and  that  the  plaintiff  was  entitled 
to  recover. 

§  662.  In  Illinois  it  was  enacted'^ that  it  shall  not  be  lawful 
for  any  agent  or  agents  of  any  insurance  company,  incorporated 
by  any  other  State  than  the  State  of  Illinois,  direct)y  or  indi- 
rectly to  take  risks  or  transact  any  business  of  insurance  in  this 
State  without  first  producing  a  certificate  of  authority  from 
the  Auditor  of  State,''  &c.^  The  statute  also  imposed  a  pen- 
alty for  a  violation  of  its  provisions.'  The  Supreme  Court 
held  that  a  promissory  note  given  to  an  insurance  company 
which  had  not  complied  with  the  statute  was  void,  and  could 
not  be  enforced.  The  reasoning  by  which  this  conclusion 
was  reached  was  expressed  by  Mr.  Justice  Walker  as  fol- 
lows: ^^When  the  legislature  prohibits  an  act,  or  declares 
that  it  shall  not  be  lawful  to  perform  it,  every  rule  of  inter- 
pretation must  say  that  the  legislature  intended  to  interpose 
its  power  to  prevent  the  act,  and,  as  one  of  the  means  of  its 
prevention,  that  the  courts  shall  hold  it  void.  This  is  as 
manifest  as  if  the  statute  had  declared  that  it  should  be  void. 
To  hold  otherwise  would  be  to  give  the  person,  or  corpora- 
tion, or  individual,  the  same  rights  in  enforcing  prohibited 
contracts  as  the  good  citizen  who  respects  and  conforms  to 
the  law.  To  permit  such  contracts  to  be  enforced,  if  not  of- 
fering a  premium  to  violate  the  law,  certainly  withdraws  a 
large  portion  of  the  fear  that  deters  men  from  defying  the 
law.  To  do  so  places  the  person  who  violates  the  law  on  an 
equal  footing  with  those  who  strictly  observe  its  requirements. 

^  Laws  of  1855,  p.  46;  Scate's  Comp.,  sect.  1,  p.  596. 
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That  this  contract  is  absolutely  void  as  to  appellee  we  enter- 
tain no  doubt. ''  ^ 

The  same  rule  was  appUed  in  Wisconsin  under  a  similar 
statute.^  But  it  was  also  held  that  the  prohibition  merely 
rendered  it  unlawful  for  foreign  insurance  companies  to  trans^ 
act  business  within  the  State,  until  the  statute  had  been  com- 
plied with ;  that  it  would  not  prevent  such  companies  from 
takiog  securities  from  residents  within  the  State  for  debts 
lawfully  contracted,  or  from  suing  in  the  courts  of  the  State 
to  enforce  the  securities  so  taken.^ 

A  similar  position  has  been  taken  by  other  courts  ;  and  it 
has  been  held  that  a  law  prohibiting  foreign  corporations  from 
^^  doing  business/'  does  not  abridge  their  right  to  sue  for  the 
recovery  of  their  property,  and  the  enforcement  of  their 
rights  within  the  State.^  The  doing  of  isolated  acts  of  busi- 
ness within  a  State  is  not  *^  doing  business "  within  such  a 
prohibition.  ^ 

§  663.  In  Indiana,  an  act  of  the  legislature,  applicable  gen- 
erally^ to  foreign  corporations,  provides  that  '^  Such  foreign 
corporations  shall  not  enforce  in  any  courts  of  this  State  any 
contracts  made  by  theii*  agents,  or  by  persons  assuming  to  act 
as  their  agents,  before  a  compliance  by  such  agents,  or  per- 
sons acting  as  such,  with  the  provisions  of  sections  1  and  2 
of  this  act."  ^  It  was  decided  that,  while  contracts  made  by 
a  foreign  corporation,  which  had  not  complied  with  the  stat- 
ute were  valid,  the  corporation  could  not  sue  on  such  con- 
tracts until  after  the  statutory  requirements  were  fulfilled, 


1  Ciadnnati,  &o.  Am.  Co.  v.  Bo-  v.   Union,  &c.  PobliBhing  Co.,  71 

aentbal,  65  HI.  85,  91.  Ala.  60. 

*  JEtDA  Ins.  Co.  V.  Hairey,  11  *  Cooper  Manuf .  Co.  v.  Fei^g^on, 
Wis.  384.  See  also  Lycoming:  Fire  113  U.  S.  727.  Compare  Morgan  o. 
Ins.  Co.  V.  Wright,  55  Vt.  526,  533.  White,  101  Ind.  413.     See  supra, 

•  Charter  Oak  Life  Ins.  Co.  v.  $  321. 

Sawyer,  44  Wis.  387.  The  opinion  As  to  what  is  a  sufficient  designa- 
of  Ryan,  C.  J.,  in  this  case  is  em-  tion  of  an  agent  to  receive  process 
phatie.  under  a  statute  of  this  character, 
^  Utley  V.  dark-Gardner,  &o.  see  Goodwin  v.  Colorado,  <8cc.  In- 
Mining  Co.,  4  CoL  369.  Compare  vestment  Co.,  110  U.  S.  1. 
Smith  9.  Little,  67  Ind.  549;  Beard  •  Act  approved  June  17, 1852. 
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and  that  the  objection  to  the  company's  right  to  sue  must  be 
pleaded  in  abatement.^ 

This  act  was  superseded,  as  to  insurance  companies  incor- 
porated under  the  laws  of  other  States,  by  the  act  of  1865, 
which  prohibited  such  companies  and  their  agents  from  doing 
business  within  the  State  until  certain  conditions  had  been 
complied  with,  and  a  certificate  obtained  from  the  Auditor  of 
the  State.^  It  was  decided  by  the  Supreme  Court  that  this 
statute  did  not  merely  affect  the  right  of  foreign  insurance 
companies  to  sue  in  the  courts  of  the  State,  but  that  contracts 
made  by  such  companies  before  complying  with  the  prescribed 
conditions  were  absolutely  void  by  force  of  the  statute.' 

§  664.  In  Massachusetts,  the  statute  requiring  foreign  in- 
surance companies  doing  business  in  the  State  to  appoint 
agents  upon  whom  process  against  the  company  may  be 
served,  prescribes  expressly  the  consequences  resulting  from 
a  non-compliance  with  the  statutory  requirements.  It  pro- 
vides that  a  contract  of  insurance  made  by  a  company  which 
has  failed  to  comply  with  the  statute  shall  be  valid,  but  that 
the  agent  making  the  same  shall  be  liable  to  certain  pen- 
alties,  and  the  company  shall  not  recover  any  premium  due 
or  assessment  made  by  it  on  such  policy  until  the  statute  has 
been  complied  with.^ 

1  Walter  A.  Wood  Mowing,  &o.  Lamb,  18  Kat  B.  Reg.  17.   See  New 

Co.  V.  CaldweU,  54  Ind.  270;  Smith  Hope,  &c.  Bridge  Co.  v.  Poaghkeep- 

9.  Little,  67  Ind.  549;  Daly  v.  Na-  sie  Silk  Co.,  25  Wend.  648. 
tional  Life  Ins.  Co.,  64  Ind.  1,  8,  0;        *  Act  of  Dec.  21, 1865. 
Singer  Manuf.   Co.  v.  Brown,  64        *  Hoffman  v.  Banks,  41  Ind.  1; 

Ind.  548 ;  Domestic  Sewing  Machine  Union  Cent  Life  Ins.  Co.  v.  Thomas, 

Co.  V,  Hatfield,  58  Ind.  187;  Singer  46  Ind.  44;  Farmers',  &c.  Ins.  Co. 

Manuf.  Co.  0.  Effinger,  79  Ind.  264;  v.    Harrah,  47  Ind.  286;  and  see 

Elston  ».  Piggott,  94  Ind.  14.  Walter  A.  Wood  Mowing,  &c.  Co. 

Rising  Sun  Ins.  Co.  v.  Slaughter,  v.  Caldwell,  54  Ind.  273.  Compare, 
20  Ind.  520,  must  be  deemed  over-  howeyer,  American  Ins.  Co.  v.  Well- 
ruled  so  far  as  it  is  inconsistent  man,  69  Ind.  418;  Behler  v.  German 
with  the  above  doctrine.  Compare  Mut.  Fire  Ins.  Co.,  68  Ind.  847. 
Barney  v.  Daniels,  32  Ind.  19;  Pay-  *  See  National  Mut.  Fire  Ins. 
son  V.  Withers,  5  Biss.  269;  New  Co.  v.  Pursell,  10  Allen,  232;  Boche 
England  Fire,  &c.  Ins.  Co.  v.  Bob-  v.  Ladd,  1  Allen,  441 ;  WiUiams  v. 
inson,  25  Ind.  536;  American  Ins.  Cheney,  3  Gray,  215,  222;  Jones  v. 
Co.  V.  Butler,  70  Ind.  1;  Lamb  v.  Smith,  8  Gray,  500. 
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§  665.  The  proper  Constmotioii  of  Statutes  regulating  Foreign 
Coxporationa.  —  The  object  of  the  various  statutes  providing 
that  foreign  corporations,  before  transacting  business,  shall 
comply  with  specified  conditions,  such  as  filing  copies  of  their 
charters,  making  statements  of  their  financial  condition,  ap- 
pointing agents  upon  whom  process  can  be  served,  &c.,  is  to 
protect  parties  dealing  with  these  companies  from  imposition, 
and  to  secure  convenient  means  of  obtaining  jurisdiction 
in  the  local  courts.  These  statutes  place  foreign  corporations 
in  the  same  position  as  domestic  corporations,  in  the  partic- 
ulars provided  for.  It  is  clearly  not  the  primary  purpose  of 
the  legislature,  in  passing  these  statutes,  to  render  the  con- 
tracts and  dealings  of  corporations  which  have  not  complied 
with  the  statutes  void  and  unenforceable.  Hence,  where  the 
legislature  has  not  expressly  declared  that  this  result  shall 
follow  from  a  failure  to  comply  with  the  statute,  the  courts 
ought  not  to  imply  such  a  result,  unless  this  be  necessary  in 
order  to  attain  the  primary  object  for  which  the  statute  was 
passed. 

For  these  or  similar  reasons,  some  of  the  courts  have  held 
that  a  contract  made  by  a  foreign  corporation  before  it  has 
complied  with  the  statutory  prerequisites  to  the  right  to  do 
business  will  not,  on  that  account,  be  held  absolutely  void, 
unless  the  statute  declares  that  it  shall  be  void  ;  and  if  the 
statute  imposes  a  penalty  upon  the  corporation  or  its  agents 
for  failing  to  comply  with  the  prescribed  formalities,  these 
penalties  will  be  deemed  exclusive  of  any  others.^ 

It  has  been  held  that,  even  if  a  contract  made  by  a  foreign 
corporation  be  treated  as  void  in  the  State  where  the  contract 
was  made,  by  reason  of  the  failure  of  the  corporation  to  com- 
ply with  the  statutes  of  that  State,  it  does  not  follow  necessa- 
rily that  it  must  be  treated  as  void,  on  that  account,  in  the, 
courts  of  other  States.'    This  view  may  be  supported  on  the 

1  Ehnnan  v.  Tentonia  Ins.  Co.,  Ins.  Co.  v.  Overholt,  4  Dill.  288; 

1  McCrary,  123;  Columbus  Ins.  Co.  Union  Mut.  Life  Ins.  Co.  u,  McMil- 

V.  Walsh,  18  Mo.  229;   Clark  v.  len,  24  Ohio  St.  67.    See  King  o. 

Middleton,  19  Mo.  53;   Brooklyn  National  M.  &£.  Co.,  4  Mont.  1. 
Life  Ins.  Co.  v.  Bledsoe,  52  Ala.        *  Eureka  Ins.  Co.  v.  Parks,  1 

538,  561 ;  Northwestern,  &o.  Life  Cin.  Super.  Ct.  574. 
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ground  that  a  statute  of  this  kind  is  intended  merely  to 
enforce  a  local  policy ;  that  the  inability  to  enforce  contracts 
created  before  the  statute  has  been  complied  with  is  imposed 
merely  as  a  penalty ;  and  that  therefore  courts  of  other  States 
would  not  be  obliged  by  comity  to  give  effect  to  such  statutes. 

§  666.  The  Z«gal  Sffeot  of  flpecial  Prohibitions.  —  The  inten* 
tion  of  the  legislature  must  alwajB  be  sought  after,  in  decid* 
ing  upon  the  legal  effect  of  words  contained  in  a  law  or 
charter ;  and,  unless  it  appear  affirmatively  that  the  legisla- 
ture intended  to  render  a  forbidden  act  or  contract  absolutely 
void  in  legal  contemplation,  it  will  not  be  so  held.^  How- 
ever, the  transaction  in  such  case  remains  open  to  the  two 
objections,  that  it  is  outside  of  the  authority  delegated  to  the 
majority  or  any  other  agency  of  the  corporation,  and  that  it 
involves  an  unauthorized  exercise  of  corporate  powers.  Either 
one  of  these  objections  may,  under  certain  circumstances,  be 
fatal  to  the  validity  of  the  transaction. 

For  this  reason,  it  is  impossible,  in  many  of  the  cases  in 
which  a  contract  of  a  corporation  was  held  to  be  invalid 
because  in  violation  of  the  charter,  to  distinguish  the  exact 
ground  upon  which  the  decision  rests ;  for  the  contract  may 
have  been  held  invalid  for  either  of  the  two  reasons  above 
mentioned,  as  well  as  upon  the  ground  that  it  was  declared 
void  by  the  legislature.  But  in  every  case  where  a  contract 
ci  a  corporation  was  allowed  to  stand,  although  in  contra- 
vention of  the  charter,  it  must  be  assumed  that  the  court 
reached  the  conclusion  that  the  legislature  did  not  intend 
the  prohibited  contracts  to  be  absolutely  null  and  void  in 
legal  contemplation.  It  is  plain  that  a  contract  which  is 
made  void  by  statute. cannot  be  made  valid  by  the  agreement 
of  the  parties  to  the  contract.' 

§  667.  ZUnstrations.  —  Usury  Laws.  —  Corporations  are  sub- 
ject to  the  general  usury  laws  unless  expressly  exempted  from 
their  operation ;  and  the  effect  of  such  laws  upon  the  validity 
of  contracts  executed  by  corporations  in  violation  of  their  terms 
is  the  same  as  upon  the  validity  of  contracts  of  individuals.' 

1  National  Bank  v.  Matthews,  98        <  See  supra,  §  619. 
U.  S.  027.  *  Perkins  v.  Watson,   2    fiaxt 
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The  courts  of  the  rariouB  States  have  differed  widely  in 
constraing  usury  laws  similar  in  terms.  lu  some  instances 
such  laws  have  been  held  to  work  a  forfeiture  of  the  illegal 
interest  reserved  or  agreed  upon ;  in  other  instances  they 
have  been  held  to  cause  a  forfeiture  of  both  the  interest  and 
the  debt.  There  is  no  reason  why  a  usury  law  applicable 
specially  to  corporations  should  be  construed  differently 
from  a  similar  law  applicable  to  individuals  enacted  in  the 
same  State.  The  effect  upon  a  contract  in  violation  of  the 
statutory  prohibitions  should  be  the  same  in  both  cases.  It 
has  been  held,  in  accordance  with  this  view,  that,  if  a  corpora- 
tion is  prohibited  by  its  charter  or  act  of  incorporation  from 
charging  interest  in  excess  of  a  certain  rate,  contracts  in  viola- 
tion of  this  prohibition  should  be  treated  as  void  and  unen- 
forceable, and  as  causing  a  forfeiture  of  the  debt  if  such  effect 
is  attributed  to  similar  prohibitions  enacted  by  the  legislature 
in  the  form  of  general  usury  laws.^  But  if  the  usury  laws 
governing  individuals  do  not  render  their  contracts  absolutely 
void,  such  effect  will  not  be  attributed  to  a  law  similar  in 
terms  applicable  only  to  a  particular  corporation  or  class  of 
corpcHrations.^ 

§  668.  A  different  rule  was  established  in  an  early  case  in 
Ohio,  and  has  been  repeatedly  followed  in  that  State.  It  was 
held  that  a  provision  in  the  charter  of  a  corporation,  that  '^  the 
said  corporation  shall  not  take  more  than  at  the  rate  of  six 


(Tenn.)  173,  188 ;    FurmeTB',  &c.  Commereial  Bank  v.  Nolan,  b  Ifiss. 

Bank  v.  Harrison,  57  Mo.  503;  Snl-  508;  Planters'  Bank  v.  Sharp,  12 

Hvan  V.  Portland,  &a  B.  B.  Co.,  4  Miss.    75;    Grand    Gulf   Bank    v. 

Cliff.  212.  Archer,   16  Miss.   151 ;    Farmers', 

1  Bank  of  U  S.  o.  Owens,  2  Pet.  &c.  Bank  v.  Harrison,  57  Mo.  503; 

027,  538;  Orr  V.  Laoey,  2  Dongl.  Perkins  v.  Watson,  2Baxt.  (Tenn.) 

(Mieh.)  230;  Hitchoock  v.  United  173,    183;    McLean    o.    Lafayette 

States  Bank,  7  Ala.  386,  434.     See  Bank,  8  McT..ean,  587.      See  also 

also  Tiffany  v.  Boatman's  Instita-  Fleckner  v.  Bank  of  United  States, 

tion,  18  Wall.  875.  8  Wheat.  338;  National  Bank  v. 

*  Philadelphia     Loan     Co.     v.  Matthews,  98  U.  S.  627;  Qninsig^a- 

Towner,  18  Conn.  240;   Lebanon  mond  Bank  v.  Hobbs,  11  Gray,  250; 

Kat.  Bank  v.  Karmany,  08  Pa.  St  Rock  River  Bank  v.  Sherwood,  10 

65;   Larwell  v.   HanoTer  Savings,  Wis.  230;  Farmers'  Bank  v,  Ebde, 

te.  Soc.,  40  Ohio   8t  274,  280;  59  N.  Y.  53. 
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per  centum  per  annum  on  its  loans  and  discounts,"  rendered 
a  loan  yiolating  this  provision  wholly  void  and  unenforce- 
able, although  a  different  rule  of  construction  was  applied  to 
a  similar  prohibition  governing  unincorporated  individuals.^ 
The  court  held  that  this  result  must  follow,  by  reason  of  a 
want  of  power  in  the  corporation  to  make  the  prohibited  con- 
tracts,  —  a  view  which  was  clearly  the  result  of  a  confusion 
of  ideas.^  It  is  evident  from  a  recent  decision  of  the  Su- 
preme Court  of  Ohio,  that  a  different  conclusion  would  be 
reached  by  that  court  at  the  present  day,  if  the  question  were 
an  open  one.' 

A  provision  in  a  charter  or  general  law,  restraining  a  cor- 
poration from  paying  interest  in  excess  of  a  certain  rate, 
would  probably  in  no  case  be  held  to  render  a  contract  for 
interest  in  excess  of  the  rate  authorized  wholly  void  and 
illegal;  for  the  object  of  a  provision  of  this  nature  would 
evidently  be  the  government  of  the  corporation  and  the  pro- 
tection of  its  shareholders,  not  the  protection  of  the  public,  as 
in  case  of  usury  laws.^ 

§  669.  Usury  Law  applicable  to  National  Banks.  —  National 
banks  are  authorized  by  acts  of  Congress  to  charge  interest 
at  the  rates  allowed  by  the  laws  of  the  States  in  which  they 
are  located,  and  no  more.^  The  national  banking  law  also 
provides  that  the  taking,  receiving,  reserving,  or  charging 
interest  at  a  rate  greater  than  that  allowed  shall  operate  as  a 
forfeiture  of  the  entire  interest  on  the  debt,  and  in  case  the 
excessive  interest  has  been  paid  twice  the  amount  thus  paid 
may  be  recovered.* 

^  Bank  of  Chillioothe  «.  Swayne,  *  National  Bank  p.  Insoranoe  Co., 

8  Ohio,  257;  Miami  Exporting  Co.  41  Ohio  St.  1. 

V.  Clark,  18  Ohio,  1 ;  Kilbreth  v.  «  Compare  infra,  §  672.    Larwell 

Bates,  38  Ohio  St.  187,  196,  and  v.  Hanover  Savings,  &c.  Soo.,  40 

cases  there  cited.     Compare  Lar-  Ohio  St.  274. 

well  p.  Hanover  Savings,  &o.  Soo.,  *  13  Stat  at  Large,  0,  §  30;  U.  S. 

40  Ohio  St.  274;  National  Bank  v.  B.  S.  §  5197. 

Insurance  Co.,  41  Ohio  St.  1.  •  U.  S.  B.  S.  §  5198. 

*  See  supra,  §  649.    Perkins  v.  Only  twice  the  excess  over  the 

Watson,  2  Baxt.  (Tenn.)  173,  183;  legal  rate  can  be  recovered  after 

McLean  v,  Lafayette  Bank,  3  Mo-  the  interest  has  been  paid.    Hin- 

Lean,  587.  termister  v.  First  Nat.  Bank,  64 
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The  penalties  thug  expressly  imposed  by  the  National  Bank- 
ing Aot  are  the  only  penalties  which  apply  where  a  national 
bank  stipulates  for  interest  at  a  usurious  rate.  National  banks 
are  in  no  degree  bound  by  the  usury  laws  of  the  different 
States.  The  rates  of  interest  fixed  by  these  laws  apply  to  na- 
tional banks  merely  because  the  National  Banking  Act  so  pro- 
vides. If  a  national  bank  charges  interest  in  excess  of  the  rate 
allowed,  this  constitutes  a  violation  of  the  National  Banking 
Act,  but  not  of  the  State  law,  and  the  consequences  must  be 
determined  by  the  National  Banking  Act  alone.  This  act 
does  not  say  that  the  effect  shall  be  the  same  as  under  the 
State  laws,  but  provides  a  peculiar  penalty,  applicable  in  all 
cases.  Hence,  if  a  nation^  bank  in  New  York  should  con- 
tract for  usurious  interest  on  a  loan,  only  the  interest  would 
become  forfeited,  though  a  violation  of  the  usury  law  of  New 
York  would  result  in  a  forfeiture  of  the  debt  as  well  as  the 
interest.^ 

§  670.  Ziaws  against  vnanthorised  Banking.  —  The  general 
laws  of  New  York  restraining  unauthorized  banking  prohibit 
incorporated  companies  from  discounting  bills  and  notes,  un- 
less expressly  incorporated  for  banking  purposes,  and  it  is 
provided  that  all  securities  given  in  violation  of  this  act  shall 
be  void.  The  effect  of  these  provisions  is  to  render  absolutely 
void  any  bill  or  note  discounted,  or  security  given,  in  violation 

of  the  act,^  but  not  to  cause  a  forfeiture  of  the  debt.    The 

t 

N.  Y.  212;  Brown  v.  Second  Nat.  Bank  v.  Lamb,  50  N.  Y.  05,  and 

Bank,  72  Pa.  St.  209.  Farmers'  Bank  r.  Hale,  50  N.  Y. 

^  Farmers',  &c.  Nat  Bank  v.  Dear-  53,  are  overruled.    Hintermister  v. 

ing,  01 U.  S.  29;  First  Nat.  Bank  r.  First  Nat.  Bank,  04  N.  Y.  212. 

Garlinghouse,  22  Ohio  St.  402,  502;  >  New  York  Trust,  &c.  Co.  v. 

Cheek  v.  Merchants'  Nat.  Bank,  10  Helmer,  12  Hun,  85;  77  N.  Y  64. 

Heisk.  618;  Lazear  v.  Nat.  Union  See  Bank  of  ChUlioothe  v.  Dodge,  8 

Bank,  52  Md.  78;  Citizens'  Nat.  Barb.  233.     See  also  New  York,  &c. 

Bank  v.  Leming,  8  Int.  Rev.  Rec.  Ins.  Co.  v.  Ely,  5  Conn.  560,  573; 

182;  Wileyv.  Starbuck,44Ind.208;  Philadelphia  Loan  Co.  v.  Towner, 

Brown  v.   Second  Nat.  Bank,  72  13  Conn.  249. 

Pa.  St.  209;  Davis  v.  Randall,  115  With  regard  to  the  rule  under  the 

Mass.  547 ;  Central  Nat.  Bank  v.  laws  of  Missouri,  see  Long  e.  Long, 

Pratt,  Id.  539.  79  Mo.  646;  Connecticut  Mut.  Life 

The  decisions  of  the  Court  of  Ap-  Ins.  Co.  v.  Albert,  39  Mo.  181 ;  Bank 

peals  of  New  York  in  First  Nat.  of  LouiBviUe  v.  Young,  37  Mo.  398. 
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money  paid  on  an  illegal  discount  may  be  recovered,  though 
the  bill  or  note  given  as  security  be  treated  as  voia.^ 

It  has  been  held  that  a  note  or  bill  of  exchange,  issued  lu 
violation  of  a  general  law  which  enacts  that  no  banking 
corporation  shall  issue  or  put  in  circulation  any  bill  or  note 
unless  the  same  shall  be  payable  on  demand  and  without  in 
terest,  must  be  treated  as  void  on  the  ground  of  illegab'ty.' 

§  671.  Ziaws  relating  to  Devises  to  CoxporatioiiB.  —  The 
statute  of  New  York  prohibiting  devises  of  real  estate  to 
corporations,  unless  expressly  auUiorized  by  their  charters  or 
by  statute  to  take  by  devise,  renders  prohibited  devises  ab- 
solutely void ;  and  it  has  been  held  that  the  legislature  can* 
not  by  subsequent  enactment  validate  a  devise  which  is  void 
under  the  statute,  for  this  would  impair  the  vested  rights  of 
the  heir.* 

A  distinction  should  be  observed  between  the  effect  of  laws 
restricting  the  power  of  testators  to  devise  their  property  to 
corporations,  and  laws  restricting  the  power  of  corporations 
to  take  property.  Such  laws  differ  both  in  their  application 
and  in  their  legal  effect.^ 

§  672.  Regulations  for  the  Froteotion  of  the  Shareholders.  — 
In  determining  the  legal  effect  of  a  legislative  provision,  it 
is  always  necessary  to  consider  the  object  for  which  it  was 
passed.  If  a  prohibition  contained  in  a  charter  of  incorpora- 
tion or  general  law  appears  to  have  been  passed  for  the  pro- 
tection of  the  community  at  lafge  against  certain  corporate 

1  See  Pratt  v.  fibort,  70  N.  T.  v,  Dunkin,  54  Ala.  471;  Brown  v. 

487,  reversing  18  Hun,  293;  Utica  Killian,  11  Ind.  449. 
Ins.  Co.  V.  Kip,  8  Cow.  20;  Utica        Bat  the  money  advanced  apon  a 

Ins.  Co.  V.  Cadwell,  8  Wend.  296;  bill  or  note  issued  in  violation  of 

Utica  Ins.  Co.  v,  Bloodgood,  4  Wend,  the  act  may  be  recovered,  on  reject- 

662.     See  infra,  §  721.  ing  the   illegal  security.     Oneida 

«  Leavitt  v.  Palmer,  8  N.  Y.  19;  Bank  v.  Ontario  Bank,  21  N.  Y.  490. 

5  Barb.  9;  Tracy  v.  Talmage,  14  Compare  Faneuil  Hall  Bank  v.  Bank 

N.  Y.  162;  Talmage  v.  Pell,  7  N.  Y.  of  Brighton,  16  Gray,  584;  Mills  v. 

828;  Weed  v.  Snow,  3  McLean,  266;  Western  Bank,  10  Cush.  22;  West- 

Hayden  v.  Davis,  8  McLean,  276;  em  Bank  v.  Mills,  7  Cush.  689. 
Root ».  Wallace,  4  McLean,  8;  Davis        •  White  v.  Howard,  46  N.  Y 

V.  Bank  of  River  Raisin,  4  McLean,  144.    Supra,  §  888. 
887.    See  also  Marion  Savings  Bank        «  See  supra,  §§  881-838. 
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acts,  such  effect  must  be  attributed  to  the  prohibition  as  will 
effectually  protect  the  community  against  these  acts.  The 
object  of  the  prohibition  being  the  protection  of  the  public, 
it  is  evident  that  its  application  would  not  be  affected  by  the 
consent  or  non-consent  of  the  shareholders  of  the  company. 

On  the  other  hand,  if  the  prohibition  appears  to  be  de- 
signed merely  to  regulate  the  corporate  affairs  for  the  benefit 
of  the  shareholders,  it  should  be  construed  with  that  end  in 
view.  A  prohibition  of  this  description  should  be  regarded 
merely  as  part  of  the  contract  of  association  between  the 
shareholders  of  the  corporation,  limiting  the  powers  of  its 
agents  and  of  the  majority,  but  not  as  an  imperative  enact- 
ment of  the  legislature,  rendering  all  transactions  within  the 
prohibition  invalid,  on  the  ground  of  illegality. 

§  673.  Dealings  In  Prohibited  Secmlties.  —  Kational  Banks. 
—  The  National  Banking  Act  provides  that  the  total  liabili- 
ities  of  a  bank  formed  under  the  act  ^^  shall  at  no  time  exceed 
one  tenth  part  of  the  amount  of  the  capital  stock  of  such 
association  actually  paid  in/'  It  has  been  decided  by  the 
Supreme  Court  of  the  United  States,  that  a  loan  made  in  vio- 
lation of  this  provision  is  not  wholly  void;  and  that  a  per* 
son  having  borrowed  an  amount  exceeding  one  tenth  of  the 
capital  paid  in  cannot  set  up  the  illegality  of  the  transaction 
as  a  defence  to  a  suit  brought  by  the  bank  for  the  money 
borrowed.* 

So  a  loan,  made  by  a  corporation  upon  a  security  forbid- 
den by  its  charter,  has  been  held  to  be  enforceable  against 
the  borrower.'    It  is  well  settled  that  a  conveyance  of  real 

1  Gold  Mining  Co.  v.  National  v.  First  Nat.  Bank,  12  Kans.  238. 
Bank,  00  U.  S.  640;  National  Bank  Compare  Germantown,  &o.  Ins.  Co. 
V.  Case,  00  U.  S.  683.  See  also  v.  Dhein,  43  Wis.  420;  Fenn  v.  Bom- 
Union  Gold  Mining  Co.  r.  Rocky  man,  (Sup.  Ct.  111.,  Jane,  1881,)  13 
Mt  Nat.  Bank,  1  Col.  581 ;  O'Hare  Chio.  L.  N.  383. 
V.  Second  Nat.  Bank,  77  Pa.  St.  *  Mott  r.  U.  S.  Tmst  Co.,  10 
06;  Bly  v.  Second  Nat.  Bank,  70  Barb.  568;  Davis  Sewing  Machine 
Pa.  St.  453;  Allen  v.  First  Nat.  Co.  v.  Best,  30  Han,  638;  Little 
Bank,  23  Ohio  St  07;  Stewart  v.  v.  O'Brien,  0  Mass.  423;  Mutnal 
National  Union  Bank,  2  Abb.  (U.  S.)  Life  Ins.  Co;  v.  Wilcox,  8  Biss. 
424 ;  Shoemaker  o.  National  Meehan-  208.  As  to  loans  by  national  banks 
ics'  Bank,  2  Abb.  (U.  S.)  416 ;  Elder  npon  the  aeoority  of  shares  in  them- 
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estate  taken  by  a  national  bank  as  security  for  a  contempo- 
raneous loan,  or  for  future  advances,  is  not  void,  although 
prohibited  by  the  act.  The  bank  would  be  entitled  to  en- 
force the  security,  although  illegal,  and  although  its  fran- 
chises might  be  revoked  by  the  government  by  reason  of  the 
violation  of  the  law.^ 

In  Ayers  v.  South  Australian  Banking  Company,^  it  was  de- 
cided that  a  clause  in  the  charter  of  a  bank,  providing  that  it 
should  not  be  lawful  for  the  bank  to  make  advances  on  mer- 
chandise, would  not  invalidate  a  transfer  of  property  made 
to  the  corporation  in  violation  of  this  provision.  Lord  Jus* 
tice  Mellish,  delivering  the  opinion  of  the  Lords  of  the  Privy 
Council,  said :  '^  Their  Lordships  are  of  opinion  that,  what- 
ever other  effect  the  violation  of  such  a  condition  may  have, 
it  has  not  the  effect  of  preventing  the  property  in  the  goods 
passing,  or  of  preventing  an  action  of  trover  being  maintained 
if  there  is  a  wrongful  conversion." 

In  Phosphate  of  Lime  Company  v.  Green,'  a  purchase  by 
a  limited  company  of  a  number  of  its  own  shares  was  held 
binding,  although  the  articles  of  the  company  expressly  pro- 
vided that  it  should  not,  under  any  circumstances,  purchase 
its  own  shares. 

§  674.  Regnlatioiis  for  Management  of  Corporationfl.  —  The 
same  method  of  construction  was  applied  by  the  Court  of  Ap- 
peals of  Maryland  in  Lester  v.  Howard  Bank>  The  charter  of 
a  corporation  contained  the  provision  that  '^  this  act  is  passed 

selves,  see  U.  S.  R.  S.  §  5201;  Na-  Banking  Co.,  L.  R.  3  P.  C.  648, 

tional  Bank  v.  Stewart,  107  U.  S.  659. 

670.     Supra,  §  884.  *  Phosphate  of  Lime  Co.  v.  Green, 

1  National  Bank  v.  Whitney,  108  L.  R.  7  C.  F.  48.  Compare  Meyers 
U.  S.  09,  reversing  Crocker  v.  Whit-  v.  Valley  Nat.  Bank,  18  Bank.  Reg. 
ney,  71  N.  T.  161 ;  National  Bank  84;  Franklin  Bank  v.  Commercial 
V.  Matthews,  98  U.  S.  621,  reversing  Bank,  86  Ohio  St.  850. 
Matthews  v,  Skinker,  62  Mo.  829.  *  Lester  v.  Howard  Bank,  88  Md. 
See  also  Thornton  v.  Nat.  Exchange  658.  Compare  the  remarkable  de- 
Bank,  71  Mo.  221;  Graham  v,  Na-  cision  of  the  Supreme  Court  of  B- 
tional  Bank,  82  N.  J.  Eq.  804 ;  Win-  linois  in  Workingmen*s  Banking 
tont7.  Little,  94  Fa.  St.  64;  Oldham  Co.  v.  Rautenberg,  108  III.  460. 
V.  First  Nat.  Bank,  86  N.  C.  240.  See  also  Barton  p.  Fort  Jackson,  &o. 

<  Ayers    v.    South    Australian  Plank  Road  Co.,  17  Barb.  897. 
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on  the  condition  .  .  .  that  no  director  or  other  officer  of  said 
corporation  shaU  borrow  any  money  from  said  corporation, 
and  if  any  director  shall  be  convicted  of  directly  or  indirectly 
violating  this  section  he  shall  be  punished  by  fine  and  im- 
prisonment." It  was  held  that  a  loan  made  to  a  director  in 
violation  of  this  prohibition  could  be  enforced  by  the  corpo- 
ration, as  the  statute  was  passed  to  protect  the  corporation 
from  a  misapplication  of  funds. 

For  similar  reasons,  it  has  been  held  that  a  provision  in  a 
law  regulating  savings  banks,  that  the  trustees  of  such  banks 
should  see  to  the  proper  and  safe  investment  of  the  deposits 
and  funds,  but  that  ^^  no  loan  shall  be  made  on  the  security 
of  names  alone,**  was  but  a  direction  to  the  trustees,  designed 
for  the  security  of  depositors ;  and  that  it  would  not  prevent 
the  enforcement  of  a  promissory  note  purchased  in  violation 
of  the  provision.^ 

§  675.  Fonnalitieft  prescribed  by  Law  In  the  Corporate  Trana- 
aotions.  —  Provisions  in  a  charter  or  general  incorporation 
law,  requiring  certain  formalities  to  be  observed  in  the  cor- 
porate transactions,  are  not,  as  a  rule,  intended  to  have  the 
force  of  imperative  laws.  Such  provisions  will  be  treated 
merely  as  directions  imposed  for  the  benefit  of  the  sharehold- 
ers, unless  a  contrary  intention  is  indicated  by  the  legisla^ 
ture.  Thus,  a  provision  in  a  law  or  charter  requiring  a  vote 
of  the  stockholders  of  a  corporation  to  be  taken  in  a  particu- 
lar form,  before  the  corporation  shall  be  authorized  to  enter 
into  certain  engagements,  would  constitute  a  limitation  upon 
the  powers  of  the  corporate  agents  and  of  the  majority,^  but 
would  not  render  an  informal  engagement  void  on  tiie  ground 
of  illegality.  If  the  shareholders  should  unanimously  acqui- 
esce in  a  disregard  of  such  a  provision,  placed  in  the  charter 
for  their  benefit,  the  company  cannot  escape  responsibility 
for  the  acts  of  its  agents,  upon  the  ground  that  they  have 
failed  to  comply  with  the  prescribed  forms.'    A  corporation^ 

1  Farmington  Savings  Bank  v.        *  Supra^  §  582. 
Fall,  71  Me.  49.    Compare  National        •  Svpra^  f§  684,  686. 
Pemberton  Bank  9.  Porter,  125  Mass. 
838. 
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whose  charter  requires  its  contracts  to  be  executed  in  a  cer- 
tain form,  may  by  its  acquiescence  become  liable  upon  con- 
tracts made  by  its  agents  in  another  form.^  If  the  charter 
requires  the  assent  of  the  shareholders,  by  resolution  or 
otherwise,  their  acquiescence  in  a  contract  made  without 
obtaining  a  resolution  will  cure  the  defect.^ 

The  reasons  which  govern  the  courts  in  cases  of  this  charac- 
ter were  clearly  set  forth  by  the  Supreme  Court  of  Michigan 
in  Beecher  v.  Marquette  and  Pacific  Rolling  Mill  Company.' 
The  general  law  under  which  a  manufacturing  company 
was  incorporated  contained  a  provision  that  no  alienation, 
diversion,  sale,  or  mortgage  of  any  part  of  the  real  estate 
of  any  company  formed  under  the  act  should  *^have  any 
force  or  effect,  or  pass  any  title  thereto,  or  interest  therein, 
unless  expressly  authorized  by  the  vote  of  three  fifths  in 
interest  of  the  entire  stock  of  said  company,"  at  a  meeting 
notified  in  a  prescribed  manner.  The  Supreme  Court  held, 
that  a  mortgage  which  had  not  been  expressly  authorized  by 
a  meeting  of  the  stockholders  called  in  the  prescribed  man- 
ner was  valid,  the  stockholders  having  waived  the  irregu- 
larity. Cooley,  J.,  said :  "  The  statute  under  consideration 
was  passed  to  protect  the  interests  of  stockholders  in  mining 
companies.  It  intends  that  their  mining  property  shall  not 
be  conveyed  away  or  mortgaged  except  by  their  deliberate 
action  after  they  have  been  notified  of  a  proposal  to  do  so, 

^  This  was  held  to  be  andoubted  be  in  writing,  and  contain  certain 
law  in  Bulkley  v,  Derby  Fishing  formalities,  **  otherwise  the  same 
Co.,  2  Conn.  252  (see  opinions  of  shall  be  void,'*  it  was  held  that  the 
Hosmer  and  Gould,  JJ.,  pp.  256,  absence  of  a  writing  ooold  not  be  set 
257) ;  Kilgore  v.  Bulkley,  14  Conn,  np  as  a  defence  to  an  action  upon  a 
862;  Bates  v.  Bank  of  Alabama,  2  contract,  unless  it  was  pleaded  by 
Ala.  451,  462-465;  Bond  v.  Central  the  defendant.  Eenner  v.  Lezing- 
Bank,  2  Ga.  92 ;  Dana  v.  Bank  of  St.  ton  Manuf .  Co.,  91  N.  Car.  421. 
Paul;  4  Minn.  885 ;  Bank  of  North-  *  Zabriskie  v.  Cleveland,  &c.  B.  B. 
em  Liberties  v.  Cresson,  12  S.  A  R.  Co.,  28  How.  881. 
806;  Eenner  v.  Lexington  Manuf.  *  Beecher  o.  Marquette,  &c.  Boll- 
Co.,  91 N.  Car.  4211  Compare  Head  ingMillCo.,45M]ch.  108.  See  also 
0.  Providence  Ins.  Co.,  2  Cranoh,  127.  Oreenpoint  Sugar  Co.  v.  Whitin,  69 

Under  a  statute  providing  that  N.  Y.  828,  888;  Rochester  Savings 

every  contract  of  a  corporation  shall  Bank  v,  Averell,  96  N.  Y.  467. 
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and  have  had  time  to  deliberate  upon  and  fally  consider  it. 
Bat  the  matter  does  not  concern  the  public  at  large ;  no 
principle  of  public  policy  is  at  stake;  no  wrong,  direct  or 
indirect,  is  done  to  any  human  being  if  a  conveyance  is  made 
or  mortgage  given  without  the  exact  notice  required,  unless 
it  be  a  wrong  to  the  stockholders  themselves.  And  as  others 
are  not  concerned,  why  should  the  statute  give  them  the 
right  to  raise  questions  of  regularity  which  the  stockholders 
elect  to  waive  ?  We  are  satisfied  such  was  not  its  purpose. 
•  •  .  The  corporators  may  possibly  have  had  a  right  to  take 
advantage  of  the  exact  words  of  the  statute,  repudiate  their 
action,  and  treat  the  mortgage  as  of  no  force  and  effect,  but 
they  had  an  equal  right  to  treat  it  as  effective  and  valid. 
They  have  chosen  the  latter  course,  and  this  is  conclusive 
upon  the  corporation,  and  upon  any  one  claiming  under  it/' 

§  676.  Provisions  prescribing  Quallflcatlons  of  Officers  and 
Formalities  of  Appointment  —  The  same  rule  of  construction 
governs  where  the  charter  of  a  corporation  prescribes  formal- 
ities to  be  observed  in  the  management  of  its  internal  affairs. 
Thus,  in  Bank  of  the  United  States  v.  Dandridge,^  it  was 
held  that  where  a  person  had  been  appointed  cashier  of  a 
bank,  and  had  in  fact  acted  as  cashier,  the  sureties  upon  his 
official  bond  were  liable,  although  the  bond  had  not  been 
approved  in  the  manner  prescribed  by  the  charter.  So,  if 
the  directors  of  a  bank  fail  to  comply  with  a  provision  of  its 
charter,  requiring  them  to  proceed  at  once  to  protest  a  dis- 
honored note,  and  to  enforce  the  security,  this  will  not  dis- 
charge the  principal  debtor ;  for  that  was  not  the  object  of 
the  provision.* 

In  Hazelhurst  v.  Savannah,  &c.  Railroad  Company,^  it  was 
held  that  a  provision  in  a  charter  fixing  the  number  of  shares 
to  be  issued  by  the  corporation,  and  the  qualifications  of  the 

1  Bank  of  United  States  v.  Dan-        >  Moreland   v.    State    Bank,    1 

dridge,   12  Wheat.   64,  81 ;   State  Breese  (111.),  263. 
Bank  p.  Chetwood,  8  Hal.  (N.  J.  L.)        '  Hazleharet  v.   Savannah,  &c. 

1;  Baird  v.  Bank  of  Washington,  R.  R.  Co.,  48  Ga.  13,  56,  per  Mc- 

11  S.  &  R.  411 ;  In  re  Mohawk,  &o.  Cay,  J.     Compare  Pemigewassett 

EL  E.  Co.,   19  Wend.  185.     See  Bank  v.  Rogers,  18  N.  H.  255. 
Hughes  v.  Parker,  20  N.  H.  58. 

TOL.U.— 7 
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directors,  was  ^'  a  regulation  looking  to  the  internal  manage- 
ment of  the  affairs  of  the  company,  to  the  rights  of  the  stock- 
holders ,among  each  other.  .  .  •  These  things  are,  even  if 
they  be  provided  for  in  the  charter,  mere  contracts  among 
the  stockholders  for  the  regulation  of  their  rights  as  to  each 
other ;  they  are  contracts,  too,  which  any  one  stockholder 
has  a  right  to  insist  upon,  even  against  every  other.  But  if 
there  be  a  dealing  with  third  persons,  in  which  the  stock- 
holders acquiesce,  or  which  they  confirm,  they  cannot  plead, 
when  called  on  to  comply  with  their  contract,  that  it  was 
ultra  vfr6«." 

§  677.  Formalities  in  Subsoriptions  for  Shares  and  in  Trana- 
fen.  —  A  similar  rule  of  construction  has  been  applied  to 
provisions  in  charters  or  general  incorporation  laws,  directing 
certain  formalities  to  be  observed  in  subscriptions  for  shares,^ 
or  in  executing  transfers.^  Such  provisions  are  binding  upon 
the  shareholders  as  between  each  other,  and  limit  the  powers 
of  the  company  agents,  but  they  do  not  render  informal  sub- 
scriptions or  transfers  void  on  the  ground  of  illegality  alone. 

However,  the  decisions  on  this  point  are  not  harmonious. 
In  Wood  V.  Coosa,  &c.  Railroad  Company,'  an  action  was 
brought  upon  a  subscription  to  shares  in  a  railroad  company, 
whose  charter  provided  that  '^  no  subscription  shall  be  received 
and  allowed,  unless  there  shall  be  paid  to  the  commissioners, 
at  the  time  of  the  subscription,  the  sum  of  five  dollars  on 
each  share  subscribed."  The  Supreme  Court  of  Georgia  held 
that  the  action  could  not  be  maintained,  because  the  required 
deposit  had  not  been  paid.  Lyon,  J.,  said  :  ^'  Can  a  contract 
be  enforced  in  a  court  of  justice,  which  was  made  in  viola- 
tion of  an  act  of  Assembly?  It  is  not  the  first  time  this 
question  has  been  asked  in  this  court,  and  it  has  received 
but  one  answer,  —  *The  contract  cannot  be  enforced.'  I 
consider  the  contract  in  this  case  as  void  ab  tnitto.'* 

1  Infraj  §§  741-743.    Weber  v*  bank    previous    to    any    proposed 

Fickey,  52  Md.  516.  transfer   of   shares,   was   held   to 

^  Bargate  v.  Shortridge,  5  H.  L.  have  been  dispensed  with  by  uni- 

Cas.  297.    In  Walton's  Case,  26  versal  practice. 
L.  J.  Ch.  545,  a  seven  days'  no-        *  Wood  v.  Coosa,  &o.  B.  R.  Co.y 

tice,  required  by  the  charter  of  a  82  6a.  278,  290. 
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The  reasoning  by  which  the  learned  judge  reached  this 
result  is  plainly  inconclusive.  No  one  has  ever  denied  that  a 
contract  must  be  held  void  by  the  court,  if  the  legislature  has 
so  enacted.  The  question  is  whether  the  legislature  has  so 
enacted ;  and  in  order  to  solve  this  question  the  intention  of 
the  legislature  must  be  considered.  It  is  certainly  not  true 
that  the  legislature  always  intends  every  contract  made  in 
violation  of  a  statute  to  be  null  and  void,  and  there  are 
many  instances  in  which  the  courts  have  enforced  such 
contracts. 

§  678.  Prohibitionfl  so  oonstmed  as  not  to  Impair  the  Seen- 
rity  of  Tltlea,  or  affect  innocent  Penons  without  Notice.  —  The 
courts  will  never  presume  that  the  legislature  intends  a  pro- 
hibited conveyance  of  property  or  contract  to  be  wholly  null 
and  void,  if  this  would  impair  the  security  of  titles,  or  if  per- 
sons acting  in  good  faith  and  without  notice  of  the  illegality 
would  suffer  thereby.  Such  a  result  will  not  be  attributed  to 
an  act  of  the  legislature,  unless  it  appears  clearly  to  have 
been  contemplated  by  the  legislature. 

Thus,  conveyances  of  real  and  personal  property  have  been 
held  to  confer  title  upon  the  transferee,  although  made  in 
direct  violation  of  the  charters  and  general  laws  governing 
corporations.^  Very  inconvenient  consequences  would  follow 
from  a  contrary  doctrine.  If  such  transfers  were  held  to  con- 
fer  no  title  upon  the  transferees,  subsequent  purchasers  would 
likewise  acquire  no  title,  and  the  security  of  titles  having 
passed  through  a  corporation  would  be  seriously  affected.  It 
is  true,  that,  where  a  transfer  of  property  is  made  by  an  agent, 
the  validity  of  the  transfer  depends  upon  the  authority  of  the 
agent,  and  if  the  agent  has  no  authority  no  title  passes.  But 
this  rule  is  subject  to  important  qualifications,  which  prevent 
it  from  working  injustice  to  innocent  parties.^    The  effect  of 

^  Ayers    v.     Sooth     Anstralian  Fairbanks,  27  La.  Ann.  450;  £1  well 

Banking  Co.,  L.  R.  3  P.  C.  548,  v.  Dodge,  83  Barb.  336;  and  see 

560,  per  Mellish,  L.  J. ;  Beecher  p.  cases  infra,  §  687  et  seq.    But  com- 

Marqnette,  &c.  Rolling  Mill  Co.,  45  pare  Bnsfiell  o.  Topping,  5  McLean, 

Mich.  103;  National  Bank  v.  Mat-  194. 
thews,  98  U.  S.  627 ;  Shewalter  v.        >  InfrUf  §  708. 
Pimer,  55  Mo.  283;   Edwards  v. 
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an  arbitrary  and  unqualified  legislative  enactment  could  not 
be  80  limited  by  the  courts.^ 

It  baa  been  held,  in  accordance  with  this  yiew,  that  a  clause 
in  a  charter  providing  that  the  corporation  may  lawfully  hold 
lands  to  a  certain  amount,  and  no  more,  does  not  affect  the 
title  of  the  company  to  land  held  in  excess  of  the  author- 
ized amount.^  So  it  has  been  held  that  conveyances  to  cor- 
porations, contrary  to  the  mortmain  acts  of  Pennsylvania,  are 
not  void ;  their  validity  can  only  be  assailed  by  the  State.' 
But  any  acquisition  of  property  by  a  corporation,  in  viola- 
tion of  its  charter  or  the  general  law,  involves  an  unauthorized 
exercise  of  corporate  power,  and  may  be  a  ground  for  dis* 
solving  the  corporation. 

§  679.  Prohibited  iMuesof  Shares  and  Secnritiee. —  By  the 
Constitution  and  Revised  Statutes  of  Illinois,  it  was  provided 
that  ^^  no  railroad  corporation  shall  issue  any  stock  or  bonds 
except  for  money,  labor,  or  property  actually  received  and  ap- 
plied to  the  purposes  for  which  such  corporation  was  created ; 
and  all  stocks,  dividends,  and  other  fictitious  increase  of  the 
capital  stock  or  indebtedness  of  any  such  corporation,  shall 
be  void."*  The  Supreme  Court  of  Illinois,  in  a  carefully 
considered  case,  held  that,  notwithstanding  this  provision,  a 
bona  fide  purchaser  of  securities  of  a  railroad  company  was 
not  bound  to  see  to  the  application  of  the  purchase  price. 
The  court  said:  ^'  We  are  of  opinion,  that,  when  one,  for 

^  In  Madiaon  Arenne,  &c.  Church        *  Church  of  Redemption  r.  Grace 

V.  Baptist  Church,  73  N.  Y.  82,  90,  Church,  68  N.  Y.  570,  682;  Jones 

it  was  held  that  a  conveyance  by  a  re-  r.  Habersham,  107  U.  S.  174,  188; 

ligious  corporation  in  violation  of  the  The  Banks  v.   Poitiauz,  8  Rand, 

restraining  law  was  void.    Earl,  J.,  186;  Leazure  v.  Hillegas,  7  S.  &  R. 

said:    ''It  would    nullify  the   re-  818;  Goundie  v.  Northampton  Water 

straining  law  if  the  conveyance  of  Co.,  7  Barr,  238,  240;  West's  Ap- 

a  religions  corporation  could  be  held  peal,  64  Pa.  St.  186;  De  Camp  v. 

valid  because  it  had  executed  and  Dobbins,  29  N.  J.  £q.  86. 
delivered  its  deed,  and  received  the        '  Leasnre  «.  Union  Mutual  Life 

consideration  therefor."     But  the  Ins.  Co.,  91  Pa.  St  491;  Leasure  v. 

transferee,  having  paid  debts  se-  Hillegas,  7  S.  &  R.  818;  Grant  v. 

cured  by  mortgage  upon  the  prop-  Henry  Clay  Coal  Co.,  80  Pa.  St. 

erty,  as  well  as  other  debts,  was  218. 

aUowed  to  hold  the  property  as  se-        ^  Constitution,  Art.  11,  sect  13; 

eority  for  these  advances.  B.  8.  114,  sect.  22. 
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a  present  consideration,  in  good  faith  purchases  bonds  or 
stocks  in  the  regular  course  of  business  from  a  railroad  com- 
pany, and  such  consideration  is  accepted  by  the  proper  officer 
of  the  company,  and  nothing  appears  to  show  that  it  is  to  be 
used  or  applied  to  other  than  legitimate  corporate  purposes, 
such  bonds  or  stocks,  when  thus  issued,  will  be  regarded  as 
having  been  issued  for  money,  labor,  or  property  (as  the  case 
may  be),  *  actually  received  and  applied '  within  the  meaning 
of  the  constitutional  provision  in  question.  Any  other  con- 
struction would  lead  to  consequences  of  the  most  serous 
character,  which  could  not  have  been  intended  by  the  framers 
of  the  Constitution."  ^ 

In  Wisconsin,  it  was  enacted  that  ^*  no  corporation  shall 
issue  any  stock,  or  certificate  of  stock,  except  in  consideration 
of  money,  or  labor,  or  property,  estimated  at  its  true  money 
value  actually  received  by  it,  equal  to  seventy-five  per  cent 
of  the  par  value  thereof;  and  all  stocks  and  bonds  issued 
contrary  to  the  provisions  of  this  section  .  .  .  shall  be  void/' 
The  Supreme  Court  held  that  stock  issued  in  violation  of  this 
provision  was  null  and  void.^ 

The  meaning  of  the  word  *^  stock,''  as  used  in  the  statutes 
above  quoted,  is  not  entirely  clear.  It  seems  reasonable  to 
assume  that  these  statutes  were  not  designed  to  prevent  cor- 
porations from  receiving  stock  subscriptions,  or,  in  other 
words,  from  creating  shares,  subject  to  the  liability  of  the 
holder  to  pay  them  up.  The  evident  object  was  to  prevent 
shares  from  being  issued  as  paid  up  unless  actually  paid  up, 
and  to  invalidate  certificates  for  paid-up  shares  issued  by  a 
corporation  without  an  actual  contribution  of  the  amount  of 
the  shares  to  the  company's  capital. 

§  680.  Prohlbltad  iMnea  of  Negotiable  Seourltlee.  —  If  a  cor- 
poration is  expressly  or  impliedly  prohibited  by  its  charter 
from  issuing  negotiable  instruments  under  certain  conditions 

1  Peoria,  Ac,  R.  R.  Co.  o.  Tfaomp-  that  ''  no  person  shall  hold  more 

son,  108  Hi.  187.  than   twenty  shares   in   any  such 

*  Clarke  v,  Linooln  Lumber  Co.,  corporation  in  his  own  right,"  see 

99  Wis.  655.    With  regard  to  the  Simpson  v.  Building,  &c.  Ass.,  38 

effect  of  a  provision  in  a  charter  Ohio  8t  849. 
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or  for  certain  purposes,  notes  issued  by  the  company  in  viola- 
tion of  the  prohibition  will  not  be  treated  as  void  on  that 
ground  alone,  unless  the  legislature  has  expressly  so  declared.^ 
Instruments  issued  in  violation  of  the  charter  may  be  im- 
peached in  the  hands  of  persons  having  notice,  on  the  ground 
that  the  agents  of  the  company  had  no  authority  to  issue 
such  instruments ;  but  bona  fide  purchasers  without  notice 
will  be  protected.^  Thus,  it  has  been  held  that  bonds  issued 
and  sold  by  a  corporation  in  violation  of  a  provision  of  its 
charter  prohibiting  it  from  selling  them  at  less  than  a  certain 
price,  could  be  enforced  against  the  company  by  an  innocent 
purchaser.® 

Upon  the  same  principle,  it  follows  that  a  provision  in  the 
charter  of  a  corporation,  prohibiting  it  from  creating  an  in- 
debtedness in  excess  of  a  certain  amount,  does  not  render 
debts  incurred  in  excess  of  that  amount  null  and  void  by 
force  of  the  legislative  act,  unless  this  be  the  plain  meaning 
of  the  provision.^  So,  where  a  particular  course  of  dealing  is 
prohibited  by  a  charter,  the  particular  transactions  which  con- 
stitute the  course  of  dealing  will  not,  as  a  rule,  be  treated  a» 
wholly  void  by  statute.^ 


B. 

§  681.  A  Corporatfon  cannot  be  compelled  by  Legal  Proceee 
to  do  an  Act  nnauthorlxed  by  its  Charter.  —  It  has  been  pointed 
out  that  all  acts  of  a  corporation  which  are  not  authorized  by 
its  charter  are  prohibited  by  the  common  law.  The  perform- 
ance of  such  acts  is  therefore  illegal,  even  though  it  involve 

1  Zabriskie    v.    Cleyeland,    &c.  ney,  54  N.  H.  295.    See  Fountaine  v. ' 

R.  R.  Co.,  23  How.  381;  Webb  v.  Camarthen  Ry.  Co.,  L.  R.  6  Eq.  316, 

Com 're   of   Heme    Bay,  L.   R.   5  and  In  re  Pooley  Hall  Colliery  Co., 

Q.  B.  642.    See  Tracy  o.  Talmage,  21  L.  T.  n.  b.  690.     Supra,  §  600. 
14  N.  Y.  162;  Oneida  Bank  i;.  On-        »  See  Steam  Nav.  Co.  v.  Weed, 

tario  Bank,  21  N.  Y.  490.  17  Barb.  883;  Sacket's  Harbor  Bank 

'  Supra,  §  597  et  seq.  o.  Lewis  County  Bank,  11  Barb. 

•  Ellsworth  o.  St.  T^uis,  &o.  R.  R.  213;  Potter  t;.  Bank  of  Ithaca,  5 
Co.,  98  N.  Y.  553;  83  Han,  7.  Hill,  490;  Graham  v.  Hendricks, 

*  Ossipee,  &c.  Manuf .  Co.  v.  Can-  22  La.  Ann.  528. 
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no  infringement  of  private  rights.  A  corporation  which  ex- 
ceeds its  chartered  powers  may  be  deprived  of  its  franchises 
by  forfeiture  at  the  suit  of  the  State,  and  may  be  subjected  to 
statutory  penalties.  It  seems  a  self-evident  proposition,  that 
the  courts,  charged  with  the  administration  of  the  law,  can- 
not by  their  decree  compel  a  corporation  to  do  an  act  which 
the  law,  for  reasons  of  public  policy,  has  forbidden. 

Accordingly,  it  has  been  held  that  a  court  of  equity  cannot 
decree  the  specific  performance  of  a  promise,  made  by  a  cor- 
poration, to  do  an  act  which  its  charter  does  not  authorize, 
even  though  the  company  may  be  held  liable  to  pay  damages 
for  the  breach  of  its  agreement.^  This  doctrine  was  recog- 
nized in  Bank  of  Michigan  v,  Niles.^  A  banking  company, 
which  had  entered  into  an  agreement  involving  the  sale  of 
certain  real  estate,  applied  for  a  decree  of  specific  perform- 
ance against  the  purchaser ;  but  relief  was  refused,  on  the 
ground  that  the  transaction  was  in  violation  of  the  company's 
charter.  The  Chancellor  said:  ^^The  corporation  exceeded 
its  powers,  and  contracted  to  do  what  it  had  no  right  to  do 
under  its  charter,  when  it  covenanted  to  purchase  the  mill 
property  of  Pierson,  and  to  convey  three  fourths  of  it  to  de- 
fendant. It  was  an  arrangement  to  buy  real  estate  of  one  in- 
dividual to  sell  to  another ;  a  contract  to  violate  its  charter, 
by  embarking  in  a  business  with  which  it  had  no  right  to 
meddle, — a  contract  which,  for  that  reason,  this  court  can- 
not, consistently  with  equitable  principles,  assist  the  com- 
plainant to  carry  into  execution.  Equity  will  aid  no  one  in 
doing  that  which  is  unlawful.  •  •  .  The  case  of  The  Banks 
V.  Poitiaux,  8  Rand.  R.  186,  goes  no  further  than  this,  that 
the  corporation,  having  purchased  the  land,  might  make  a 
deed  of  it ;  not  that  it  might  make  a  contract  with  A  to  pur- 
chase the  lands  of  B,  and  sell  them  to  A,  which  is  the  case 
before  me."  ® 

1  Hitchcock «.GalTe6ton, 96 U.S.  Seely,  45  Mo.  212;  Land  v.  Ck)ff- 

341,  351,  jper  Justice  Strong.  man,  60  Mo.  243.    Compare  The 

*  Bank  of  Michigan  v.  Niles,  Banks  «.  Poitiaux,  3  Rand.  (Ya.) 
Walker  (Mich.),  99,  101.  136;  Eastern  Counties  By.  Co.  v. 

•  See  also  Pacific  R.  B.  Co.  v.  Hawkes,  5  H.  L.  G.  331. 
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§  682.  Aotive  Trusts  not  Bnforoeablo. —  Upon  the  same  prin*> 
ciple,  it  follows  that,  if  a  corporation  assumes  an  active  trust 
in  excess  of  its  charter,  the  performance  of  the  trust  cannot, 
as  a  rule,  be  enforced,  if  this  would  compel  the  company  to 
commit  a  further  breach  of  the  law.  But  the  trust  will  not, 
on  that  account,  be  held  Yoid,  at  the  expense  of  the  benefi- 
ciary. A  new  trustee  may  in  certain  cases  be  substituted  by 
the  proper  court,  or  just  compensation  may  be  granted.^ 

§  683.  A  Contract  permanently  altering  the  Conatitation  of  a 
Corporation  cannot  be  enforced.  —  XbcceaslTe  Isauea  of  Certifi- 
cates for  Shares.  —  If  the  execution  of  a  contract  entered  into 
by  a  corporation  in  violation  of  its  charter  would  result  in 
a  permanent  alteration  of  the  company's  constitution,  such 
contract  can  under  no  circumstances  be  enforced.  Thus,  a 
corporation  cannot  be  compelled  to  recognize  the  validity 
of  certificates  for  shares  of  stock  in  excess  of  the  amount 
authorized  by  its  charter.  By^  forcing  the  corporation  to 
acknowledge  the  validity  of  such  certificates,  and  treat  the 
holders  as  shareholders,  the  corporation  would  be  compeUed 
to  alter  its  constitution,  and  commit  a  continuing  violation  of 
the  law  thereafter. 

It  has  therefore  been  held  that  a  corporation  cannot  be 
compelled  to  recognize  the  validity  of  shares  of  stock  created 
in  excess  of  the  amount  authorized  by  its  charter,  even  though 
the  company  would  be  liable  to  the  innocent  purchasers  of 
certificates  issued  on  account  of  these  shares  for  any  damages 
suffered  by  reason  of  their  invalidity.^ 

§  684.  Wlien  Bpedfio  Performance  of  an  Obligation  created 
in  Violation  of  the  Charter  may  be  decreed.  —  The  payment 
by  a  corporation  of  money  which  it  has  agreed  to  pay,  or  the 
payment  of  compensation  for  a  tort,  or  for  the  violation  of  a 
just  engagement,  is  not  contrary  to  public  policy,  and  is  not 

^  See  per  Justice  Story,  in  Yidal  Co.,  78  N.  Y.  159,  a  portion  of  the 

V.  Girard^B  Exrs.,  2  How.  188.  shareholders  of*  the  company  were 

^  New  York,  &c.  R.  R.  Co.  v.  accorded  a  preference  at  tiie  expense 

Schuyler,  34  N.  Y.  80,  49,  50;  and  of  the  remainder,  but  there  was  no 

see  further  upon  this  subject,  m/ra,  excessive  issue  of  new  shares,  and 

§§  761-766.  no  unauthorized  assumption  of  coi^ 

In  Kent  v.  Quicksilver  Mining  porate  franchises. 
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prohibited  by  law,  though  the  commission  of  the  tort  or  the 
creation  of  the  engagement  may  have  involved  an  unauthor- 
ized exercise  of  corporate  power.  In  many  instances,  there 
would  be  a  legal  obligation  to  make  such  payment.  Thus, 
a  corporation  may  be  compelled  to  make  compensation  for  a 
tort,^  or  a  breach  of  trust ;  also  for  the  breach  of  an  unau« 
thorized  contract,  if  the  other  contracting  party  had  no  notice 
of  the  illegality,^  or  if  the  contract  was  executed  by  such  other 
party.* 

And  if  under  these  circumstances  the  specific  performance 
of  the  contract  on  the  part  of  the  corporation  would  involve 
merely  a  payment  of  money  or  this  performance  of  any  act 
which  would  not  necessitate  a  further  departure  from  the 
company's  chartered  purposes,  a  decree  of  specific  perform- 
ance of  the  contract  may  be  granted  against  the  corporation, 
provided  the  complainant  be  entitled  to  that  relief  on  equi- 
table grounds.^ 

O. 

§  685.  Unauthorised  Contracts  are  Voidable  while  unper- 
formed.—  It  seems  but  reasonable  that  a  contract  which  is 
forbidden  by  law,  and  which  may  subject  the  company  mak- 
ing it  to  the  penalty  of  dissolution,  should  not  be  held  obli- 
gatory, except  for  strong  reasons  of  equity.  Either  party 
should  be  allowed  to  withdraw,  so  long  as  a  rescission  can 
be  effected  without  injustice.  Accordingly,  it  has  been  held 
that  a  contract,  entered  into  by  a  corporation  in  excess  of  its 
charter,  may  be  avoided  by  either  party  so  long  as  it  remains 
unexecuted  by  both  parties.^ 

This  doctrine  has  been  affirmed  by  the  courts  in  a  very 

large  number  of  cases.    It  has  frequently  been  decided  that 

« 

1  Infra,  i  726  et  $eq.  9  Cal.  453,  472;   State    Board  v. 

<  Infra,  §  686  et  $eq.  Citizens',  &c.  Ry.  Co.,  47  Ind.  407, 

»  Infra,  §  689  et  ieq.  411;  Whitney  Arms  Co.  v.  Barlow,-  C  t'T? 

*  Compare  Eastern  Counties  Ry.  68  N.  Y.  68;  Amot  v.  Erie  Ry. 
Co.  V.  Hawkes,  5  H.  L.  C  831.  Co.,  67  N.  Y.  319;  Oil  Creek,  &o. 

*  See  also  Crntoher  p.  NaAhville  R.  R.  Co.  v.  Penn.  Trans.  Co.,  88 
Bridge  Co.,  8  Humph.  408;  San  Pa.  St.  160,  166;  Morgan  v,  Dono- 
Francisco  Gas  Co.  v.  San  Francisoo,  van,  58  Ala.  241. 
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a  suit  for  damages  may  be  maintained  upon  a  contract  en- 
tered into  by  a  corporation,  in  violation  of  its  charter,  pro- 
vided  the  contract  has  been  performed  on  either  side ;  but  in 
each  instance  the  right  to  recover  was  placed  expressly  on 
the  ground  that  the  contract  had  been  executed,  and  it  was 
assumed  that,  if  the  contract  had  remained  unexecuted,  it 
would  not  have  been  binding  upon  either  party  .^ 


D. 

§  686.  The  Fact  tiiat  a  Corporation  had  no  Legal  Right  to 
enter  Into  a  Contract  la  not  a  Groond  for  treating  anch  Contract 
▼old  aa  agalmt  an  Innocent  Party  having  no  Notice  of  the  Xbc- 
cess  of  Authority.  —  It  has  been  pointed  out  heretofore,  that 
all  persons  dealing  with  a  corporation  must  at  their  peril  take 
notice  of  the  contents  of  its  charter  ;  and  that  no  agent  of  a 
corporation  has  authority  to  bind  the  company  by  a  contract 

1  See  cases  infra,  §  689  et  seq,  deliyering  the  opinion  of  the  court, 
In  Bradley  v.  Ballard,  55  111.  417,  said:  *'  This  doctrine  is  applied  only 
a  bill  in  equity  was  filed  by  a  share-  for  the  purpose  of  compelling  corpo* 
holder  of  a  corporation,  to  restrain  rations  to  be  honest,  in  the  simplest 
the  prosecution  of  an  action  at  law,  and  commonest  sense  of  honesty, 
brought  against  the  company  upon  and  after  whatever  mischief  may 
certain  promissory  notes  which  it  belong  to  the  performance  of  an  act 
had  executed  for  borrowed  money,  ultra  vires  has  been  accomplished. 
The  complainant  claimed  that  the  But  while  a  contract  remains  ex- 
notes  were  void,  because  they  had  ecutory,  it  is  perfectly  true  that  the 
been  issued  by  the  company  in  vio-  powers  of  corporations  cannot  be 
lation  of  its  charter ;  and  it  was  extended  beyond  their  proper  lim* 
contended  that  a  corporation  could  its  for  the  purpose  of  enforcing  a 
not  be  estopped  from  setting  up  the  contract.  Not  only  so,  but  on  the 
invalidity  of  a  contract  made  in  application  of  a  stockholder,  or  of 
violation  of  its  charter,  because,  if  any  other  person  authorized  to  make 
such  a  defence  were  allowed,  a  cor-  the  application,  a  court  of  chancery 
poration  might  enlarge  its  powers  would  interfere  and  forbid  the  exe- 
indefinitely.  cution  of  a  contract  uUra  vires.  So, 
The  court,  however,  held  that  no  too,  if  a  contract  vltra  vires  is  made 
such  consequence  would  follow,  for  between  a  corporation  and  another 
the  reason  that  the  doctrine  of  es-  person,  and  while  it  is  yet  wholly 
toppel  could  be  applied  only  when  unexecuted  the  corporation  recedes, 
justice  required  its  application,  and  the  other  contracting  party  would 
after  the  unauthorized  contract  had  probably  have  no  claim  for  dam- 
been  executed.    Justice  lAwrenoe,  ages." 


653  THB  VALIDITY  OF  CORPOBATE  A0T8.  §  687 

which  is  not  authorized  by  its  charter.^  As  a  consequence,  it 
follows  that,  if  the  fact  that  the  execution  of  a  particular  con- 
tract by  a  corporation  is  not  authorized  by  its  charter  can  be 
ascertained  by  comparing  the  terms  of  the  contract  with  the 
terms  of  the  charter,  all  persons  would  be  obliged,  at  their 
peril,  to  take  notice,  first,  that  no  authority  was  delegated  to 
the  agents  of  the  corporation  to  bind  it  by  such  a  contract, 
and,  secondly,  that  the  corporation  itself  could  not  enter  into 
the  contract  without  exceeding  its  chartered  powers. 

Whether  the  execution  of  a  particular  contract  by  a  cor- 
poration is  authorized  by  its  charter  cannot,  however,  always 
be  ascertained  by  a  mere  inspection  of  the  company's  charter. 
The  purpose  for  which  the  contract  was  made,  and  all  the 
circumstances  of  the  transaction,  must  then  be  considered. 
A  contract  authorized  for  a  certain  purpose,  or  under  certain  ' 
circumstances,  may  be  wholly  unauthorized  under  a  different 
state  of  facts.^  A  person  dealing  with  an  agent  is  not  in  all 
cases  bound,  at  his  peril,  to  ascertain  the  existence  of  all  the 
facts  upon  which  the  agent's  authority  to  act  depends.  It  is 
an  established  rule  of  the  law  of  agency,  that,  if  an  i^ent  of  a 
corporation  is  invested  with  apparent  authority  to  execute 
a  particular  kind  of  contract  under  ordinary  circumstances, 
a  person  who  in  good  faith  enters  into  such  a  contract  with 
the  agent,  relying  on  his  apparent  powers,  may  charge  the 
company  with  the  act,  although  the  agent  may  in  reality 
have  exceeded  his  authority.^  It  is  likewise  established, 
that  the  corporation  cannot,  under  these  circumstances,  set 
up  as  a  defence  that  the  making  of  the  contract  was  in  ex- 
cess of  its  chartered  powers,  and  therefore  prohibited  by 
law.  This  rule  is  settled  beyond  a  doubt  by  numerous  ad- 
judications ;^  the  reasons  on  which  it  is  based  have  been 
discussed  heretofore.^ 

§  687.  miutratioiis.  —  In  Stoney  t^.  American  Life  Insur- 
ance Co.,^  Chancellor  Walworth  held  that  *^a  negotiable 

*  Supra,  §§  680,  691.  •  S^qmi,  §§  650-653. 

*  See  supra,  §  362.  *  Stoney  v.  Amerioan  Life  Ids 

*  Supra,  §  585  et  seq.  Co.,  11  Paige,  635. 

*  See  cases  cited  in  §  607  et  nq. 


§  688  THE  LAW  OF  PRIVATE  OOBPOBATIOKS.  664 

security  of  a  corporation,  which  upon  its  face  appears  to  have 
been  duly  iissued  by  such  corporation,  and  in  conformity  with 
the  provisions  of  its  charter,  is  valid  in  the  hands  of  a  bona 
fide  holder  thereof,  without  notice,  although  such  security 
was  in  fact  issued  for  a  purpose  and  at  a  place  not  authorized 
by  the  charter  of  the  corporation,  and  in  violation  of  the  laws  ' 
of  the  State  where  it  was  actually  issued."  Again,  in  SafiFord 
V.  WyckoflF,^  the  Chancellor  said:  "A  bill  or  any  other 
negotiable  security,  which  is  not  upon  its  face  illegal  and 
unauthorized,  is  valid  in  the  hands  of  a  bona  fide  holder  with- 
out notice,  who  has  paid  a  vahiable  consideration  therefor, 
except  in  those  cases  in  which  the  security  is  made  void  by 
statute."  A  similar  doctrine  was  asserted  by  Denio,  J.,  in  a 
subsequent  case.^  And  in  Farmers'  and  Mechanics'  Bank  v. 
Butchers'  and  Drovers'  Bank,  Selden,  J.,  after  quoting  the 
above  statements  of  the  law  with  approval,  added  :  ^^  I  have 
no  hesitation  in  concurring  with  these  learned  judges  in  the 
principles  thus  asserted,  and  am  not  aware  that  a  contrary 
opinion  has  ever  been  judicially  expressed."^ 

Upon  the  same  principle,  it  has  been  held  that  a  debt  in- 
curred by  a  corporation  for  an  unauthorized  purpose  is  bind- 
ing upon  the  company,  if  the  creditor  acted  in  good  faith 
and  without  notice  of  the  unauthorized  purpose ;  ^  and  if  a 
corporation  has  authority  to  borrow  to  a  certain  amount  only, 
the  company  will  nevertheless  be  liable  upon  a  loan  made  in 
excess  of  that  amount,  if  the  lender  had  no  notice  that  the 
borrowing  powers  of  the  company  were  exhausted.^ 

§  688.  Speoiflo  Performance  of  Contracts.  —  A  court  of 
equity  will  even  decree  the  specific  performance  of  a  contract 
entered  into  by  a  corporation  in  violation  of  its  charter,  if 

^  Safford    v.   Wyckoff,    4    Hill,  Wall.  004,  644;  and  see  cases  cited 

442.  supra,  §  597.  ^, 

«  Bank  of  Genesee    v,  Patcbin        *  Bradley  v.  Ballard,  55  111.  418;  -^  ^  ^^ 

Bank,  13  N.  T.  309.  ThompRon  v.   Lambert,   44   Iowa, 

>  Farmers',  &c.  Bank  v.  Butchers',  239.     See  Oxford  Iron  Co.  v,  Sprad- 

&c.  Bank,  16  N.  T.  125,  129.     See  ley,  51  Ala.  171;  Tracy  v.  Talmage, 

also  Madison,  &c.  R.  R.  Co.  v.  Nor-  14  N.  Y.  162. 
wich  Sav.  Soc.,  24  Ind.  461;  Mer-        *  Ossipee,   &c.    Mannf.    Co.   v» 

chants'   Bank  v.   State   Bank,  10  Canney,  54  N.  H.  296. 
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relief  of  that  character  is  required  in  order  to  protect  the 
rights  of  a  party  who  dealt  with  the  company  in  good  faith 
and  without  notice.  Thus,  in  Eastern  Counties  Railway  Co.  v. 
Hawkes,^  a  land-owner  who  had  entered  into  a  contract  with 
a  railway  company  to  sell  his  estate  obtained  a  decree  of 
specific  performance  of  the  contract,  although  the  company 
had  no  right  to  purchase  the  property.  It  was  argued  in  the 
House  of  Lords,  that  a  company  could  not  be  compelled  to 
execute  a  contract  which  it  could  not  lawfully  make.  But 
Lord  Campbell  said :  ^  If  the  contract  is  ultra  vires  with  the 
knowledge  of  the  party  making  it,  he  cannot  afterwards  en- 
force it ;  but  if  he  has  no  such  knowledge,  it  would  be  bind- 
ing in  his  favor." 

E. 

After  a  contract  entered  into  by  a  corporation  has  been  per* 
formed  by  either  of  the  contracting  parties^  the  fact  that  the 
making  of  the  contract  involved  an  unauthorized  exercise  of  cor* 
porate  power  on  the  part  of  the  company  will  not  constitute  a 
defence  to  an  action  brought  by  the  party  having  performed  the 
contract^  to  recover  compensation  for  a  breach  of  the  contract  by 
the  other  party. 

§  689.  The  Principle  of  the  above  Rule.  —  The  reasons  upon 
which  the  rule  above  stated  is  based,  have  been  fully  discussed 
in  a  previous  part  of  this  chapter.^  They  may  be  summed 
up  as  follows.  The  common  law  prohibition  against  the  un- 
authorized exercise  of  corporate  powers  is  founded  upon  J 
general  grounds  of  public  policy,  and  the  legal  effect  of  this\ 
prohibition  depends  upon  the  requirements  of  public  policy. 
If  a  corporation  departs  from  its  chartered  purposes  in  viola- 
tion of  the  common  law  prohibition,  it  may  be  punished  by 
forfeiture  of  its  franchises  at  the  suit  of  the  State.  If  a  con- 
tract is  made  by  a  corporation  in  excess  of  its  chartered 
powers,  either  party  to  the  contract  may  withdraw,  so  long 
as  a  rescission  can  be  effected  without  injustice.    But  aftei 

1  5  H.  L.  Cas.  881.     Compare        *  Supra,  §§  648-668. 
#t9)ro,'  §  684. 
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a  contract  of  this  character  has  been  performed  by  either 
of  the  parties,  the  requirements  of  public  policy  can  best  be 
satisfied  by  compelling  the  other  party  to  make  compensa- 
tion for  a  failure  to  perform  the  agreement  on  his  side.  The 
authorities  bearing  upon  this  doctrine  are  conflicting,  and  the 
principles  which  underlie  it  have  frequently  been  misstated 
and.  misunderstood.  It  is  desirable,  therefore,  to  point  out 
the  exact  scope  and  meaning  of  the  rule  above  stated,  before 
referring  in  detail  to  the  cases  in  which  it  has  been  applied. 

§  690.  Questions  of  Agency  diBttaguished.  —  The  Rule  relates 
/only  to  the  Zttfeot  of  a  Legal  Prohibition.  —  In  determining  the 
'legal  effect  of  a  contract  made  with  a  person  assuming  to  act 
as  agent  on  behalf  of  a  corporation,  it  is  necessary  to  consider 
first  whether  the  corporation  can  be  charged  with  the  con- 
tract according  to  the  established  rules  of  the  law  of  agency. 
If  the  corporation  is  not  chargeable  on  applying  the  rules  of 
the  law  of  agency,  it  is  plain  that  the  rule  now  under  con- 
sideration has  no  application  whatever.  This  rule  relates 
solely  to  the  effect  of  the  common  law  prohibition  against 
any  unauthorized  exercise  of  corporate  power  on  the  part  of 
the  corporation  itself ;  and  it  applies  only  where  the  corpora- 
tion would  be  chargeable  with  the  prohibited  contract,  if  the 
legal  prohibition  were  not  in  the  way. 

It  has  been  pointed  out,  that  every  contract  which  is  not 
authorized  by  the  charter  of  a  corporation  is  in  excess  of  the 
authority  delegated  by  the  company  to  any  of  its  agents.  It 
follows,  therefore,  that  a  corporation  cannot  be  charged  with 
a  contract  which  is  in  excess  of  its  charter,  unless  the  con- 
tract was  either  assented  to,  or  ratified  by,  the  whole  body 
of  shareholders  constituting  the  corporation  ;  or  unless  the 
party  dealing  with  the  agent  of  the  corporation  had  a  right, 
as  against  the  latter,  to  assume  that  the  contract  was  within 
the  agent's  authority. 

The  fact  that  a  contract  made  by  an  agent  in  excess  of  his 
authority  has  been  performed  by  the  other  party,  is  clearly 
not  of  itself  sufficient  to  render  the  contract  binding  upon 
the  person  for  whom  the  agent  assumed  to  act.^ 

^  Supray  §  58L 
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§  691.  other  Common  Zia^r  and  Statutory  Prohlbltiona  to  be 
dlatlngnlflhed.  —  The  rule  under  consideration  relates  only  to 
the  effect  of  the  common  law  prohibition  against  the  unau 
thorized  exercise  of  corporate  powers.  It  has  no  applicalionl 
to  contracts  which  are  illegal  because  expressly  prohibited! 
by  statute,  or  because  of  some  general  principle  of  the  com-) 
mon  law  irrespecttve  of  the  prohibition  against  unauthorized 
corporate  action.  If  a  contract  is  prohibited  by  statute,  the 
proper  construction  of  the  statute  must  be  considered,  and 
if  it  is  in  violation  of  some  general  principle  of  the  common  I 
law  or  of  public  policy,  the  general  rules  of  the  common  law 
must  be  applied.^ 

The  case  of  Thomas  v.  The  West  Jersey  Railroad  Com- 
pany,' may  be  referred  to  in  this  connection.  The  defendant 
had  made  a  lease  of  all  of  its  property  and  franchises  to 
the  plaintiffs  for  twenty  years,  reserving  an  option  to  put 
an  end  to  the  lease  upon  giving  three  months'  notice.  In 
that  event  the  plaintifib  were  to  be  paid  the  value  of  the  un- 
expired term.  After  the  lessees  had  been  in  possession  un- 
der the  contract  for  a  number  of  years,  the  railroad  company 
elected  to  put  an  end  to  the  lease ;  and  the  road  was  there- 
upon restored  to  the  company.  An  action  of  covenant  was 
then  brought  by  the  lessees,  on  account  of  the  failure  of  the 
company  to  pay  the  value  of  the  unexpired  term,  as  provided 
in  the  contract. 

The  Supreme  Court  decided  that  the  plaintiffs  were  not 
entitled  to  recover.  It  was  contended  for  the  plaintiffs,  that 
the  doctrine  of  idtra  vires  had  no  application,  because  the 
contract  had  been  executed  on  their  part.  But  the  court 
held  that  the  suit  was  brought  for  the  enforcement  of  a  part 

1  See  caaes  supra,  §§  654-680.  Erie  Ry.  Co.,  08  N.  T.  609;  Vei> 

s  Thomas  9  West  Jersey  R.  R.  mont,  &o.  R.  R.  Ck>.  v.  Vermont 

Co.,  101  U.  S.  86,  87;  Oregonian  Central  R.  R.  Co.,  84  Vt.  47,  48. 

Ry.  Co.  V.  Oregon  Ry.  k  Nay.  Co.,  See  mpra,  §  656. 
23  Fed.  Rep.  232.    That  rent  acta-        It  should  be  observed,  that  the 

ally  dne  by  the  terms  of  an  un-  Supreme  Court,  in  the  case  cited  in 

authorized  lease  of  a  railroad  may  the  text,  referred  with  approval  to 

be  tecoyered,  see  Peterborough  R.  R.  the  rule  laid  down  by  Comstock, 

Co.  9.  Nashua,  &o.  R.  R.  Co.,  59  C.  J.,  in  Parish  v.  Wheeler,  22 

S.  H.  886.    Compare  Woodruff  v.  N.  Y.  494. 
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of  the  agreement  which  had  not  been  executed,  and  that  the 
agreement  must  be  treated  as  void  in  any  event,  for  reasons 
of  public  policy.  Upon  the  latter  point  Mr.  Justice  Miller, 
delivering  the  opinion  of  the  court,  said :  ^^  It  is  a  contract 
forbidden  by  public  policy,  and  beyond  the  power  of  the  de- 
fendants to  make.  Having  made  this  agreement,  it  was  the 
duty  of  the  company  to  rescind  or  abandon  it  at  the  earliest 
moment.  This  duty  was  independent  of  the  clause  in  the 
contract  which  gave  them  the  right  to  do  it.  Though  they 
delayed  its  performance  for  several  years,  it  was  nevertheless 
a  rightful  act  when  it  was  done.  Can  this  performance  of  a 
legal  duty,  a  duty  both  to  the  stockholders  of  the  company 
and  to  the  public,  give  to  plaintiffs  a  right  of  action  ?  Can 
they  found  such  a  right  on  an  agreement  void  for  want  of 
corporate  authority  and  forbidden  by  the  policy  of  the  law  ? 
To  hold  that  they  can  is,  in  our  opinion,  to  hold  that  any  act 
performed  in  executing  a  void  contract  makes  all  its  parts 
valid,  and  that  the  more  that  is  done  under  a  contract  forbid- 
den by  law,  the  stronger  is  the  claim  to  its  enforcement  by 
the  courts.  We  cannot  see  that  the  present  case  comes  within 
the  principle  that  requires  that  contracts  which,  though  in- 
valid for  want  of  corporate  power,  have  been  fully  executed, 
shall  remain  as  the  foundation  of  rights  acquired  by  the 
transaction." 

§  692.  The  Rule  is  not  based  on  an  Batoppal.  —  The  rule  is 
not  based  upon  the  doctrine  of  estoppel,  as  has  sometimes 
been  suggested.^ 

An  estoppel  in  paU  involves  a  representation  of  a  fact 
upon  the  faith  of  which  an  innocent  party  has  been  induced 
'to  alter  his  position.  The  rule  referred  to,  however,  applies 
Twhere  both  parties  to  the  conti-act  had  notice  that  it  was  in 
excess  of  the  chartered  powers  of  the  corporation,  and  there- 
fore prohibited  by  law.    It  applies  in  favor  of  a  corporation 

^  q  a             ^  Bradley  v.  Ballard,  G5  lU.  418,  848,  864;  City  of  St.  Louis  v.  St. 

417;  Chicago  Building  Society  v,  Louis  Gas  Light  Co.,  70  Mo.  60, 

Crowell,  66  111.  464,  469;  Racine,  100;  Oregonian  Ry.  Co.  v.  Oregon 

&c.  R.  R.  Co.  V.  Farmers'  L.  k  T.  Ry.  k  Nav.  Co.,  22  Fed.  Rep.  246; 

Co  ,  49  HI.  846,  847;  Newburg  Pe-  s.  c.  28  Fed.  Rep.  282. 
troleum  Co.  v.  Weare,  27  Ohio  St 
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which  seeks  compensation  after  having  performed  contract 
in  excess  of  its  chartered  powers,  as  well  as  in  favor  of  a 
party  contracting  with  a  corporation,  where  the  latter  breaks 
the  contract  after  the  stipulations  for  its  benefit  have  been 
performed.^  ^ 

Moreover,  the  doctrine  of  estoppel  cannot  be  invoked  by 
an  individual  so  as  to  defeat  the  operation  of  a  rule  of  law 
established  for  the  benefit  of  the  community  in  general.  The 
legal  prohibition  against  the  unauthorized  exercise  of  corpo* 
rate  powers  is  established  for  the  benefit  of  the  public,  on 
general  grounds  of  expediency,  and  not  for  the  benefit  of 
corporations,  or  of  persons  dealing  with  them.  The  effect  of 
the  prohibition  upon  a  contract,  therefore,  depends  wholly 
upon  the  requirements  of  the  public  policy  pursuant  to  which 
the  prohibition  was  established.^ 

§  698.  The  Anthoritiea  In  Support  of  the  Rule.  —  Suits  upon 
wuinthorisea  Contraots. — ^Whitney  Arms  Company  v.  Barlow^ 
contains  a  clear  statement  of  the  law  upon  this  subject,  as 
it  ia  now  settled  in  New  York.  A  company  incorporated  for 
the  purpose  of  manufacturing  fire-arms  and  other  implements 
of  war  entered  into  a  contract  to  manufacture  railroad  locks. 
Having  manufactured  and  delivered  a  large  number  of  locks 
in  accordance  with  the  contract,  it  was  held  that  the  company 
was  entitled  to  recover  the  price  i^eed  upon.  Allen,  J., 
in  delivering  the  opinion  of  the  Court  of  Appeals,  said  :  — 

**  It  must  be  conceded  that  the  manufacturing  and  vend- 
ing of  '  railroad  locks '  is  not  within  the  purpose  for  which 
the  plaintiff  was  incorporated,  or  within  the  powers  conferred 
by  its  charter.    Neither  is  such  business  incidental  to  the* 

^  See  Silver  Lake  Bank  v.  North,  never  sustains  a  defence  of  this  na»- 

4  Johns.  Ch.  370;  Steam  Nav.  Ca  ture  out  of  regard  for  a  defendant; 

V.  Weed,  17  Barb.  879 ;  Whitney  it  does  so  only  where  an  imperaldye 

VSi  > —  Arms  Co.  v.  Barlow,  63  N.  Y.  68,  rule  of  public  policy  requires  it. 

60;  National  Bank  r.  Matthews,  08  The  instances  are  rare  in  which  a 

U.  S.  621 ;   Southern  Life  Ins.,  &c.  corporation  has  been  permitted  to 

Co.  V.  Lanier,  5  Fla.  110;  and  see  set  up  its  own  wrong  in  order  to 

cases  cited  in  the  following  sections,  retain  both  the  property  and  its 

*  See   Mupra,   §§    648-663.      In  price." 
Wright  V.  Pipe  Line  Co.,  101  Pa.        *  Whitney  Aipns  Co.  v.  Barlow. 

St  204,  the  court  said:  >'The  law  63  N.  Y.  62* 

TOItelZ.  — 8 
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purposes  of  the  incorporation,  or  in  any  way  necessaiy  to,  or, 
as  far  as  appears,  even  an  aid  in  the  exercise  of  the  powers 
conferred  upon  the  plaintiff  by  its  constitution,  so  that  it 
could  be  regarded  as  among  the  implied  powers  granted  by 
the  legislature  and  assumed  by  the  corporators. 

^^  Did  the  question  now  made  arise  upon  an  application  by 
the  stockholders  and  corporators  to  restrain  the  corporate 
agents  from  applying  the  corporate  funds  to  purposes  foreign 
to  the  corporation,  or  engaging  in  business  outside  of  that 
for  which  the  company  was  formed;  or  on  proceedings  by 
the  sovereign  power  to  annul  the  charter  for  an  abuse  of  the 
powers  granted ;  or  in  a  proceeding  to  enforce,  and  for  the 
performance  of,  an  executory  contract,  where,  upon  a  rescis- 
sion or  annulling  of  the  agreement,  both  parties  would  have 
the  same  position  as  if  no  contract  had  been  made, —  the  rules 
of  decision  would  be  different  from  those  which  must  prevail 
in  the  present  action.  In  either  of  the  cases  suggested,  it  is 
very  likely  the  courts  would  be  compelled  to  give  full  effect 
to  the  objection,  and  hold  the  business  unauthorized  and  a 
violation  of  the  charter,  and  a  forfeiture  of  the  chartered 
rights,  and  the  contract  null,  and  refuse  to  perform  or  give 
effect  to  it. 

^^  The  manufacture  of  the  locks,  ancl  contract  to  sell  them 
to  the  Seal  Lock  Company,  were  not  acts  immoral  in  them- 
selves or  forbidden  by  any  statute,  neither  mala  in  sese  nor 
mala  prohibitaj  so  as  to  make  the  contract  illegal  and  inca- 
pable of  being  the  foundation  of  an  action  ;  such  a  contract 
as  the  law  will  not  recognize  or  enforce,  but,  applying  the 
maxim,  JEx  facto  iUicito  nan  oritur  actio^  leave  the  parties  as 
it  finds  them. 

^^  When  acts  of  corporations  are  spoken  of  as  ultra  vires^  it 
is  not  intended  that  they  are  unlawful  or  even  such  as  the 
corporation  cannot  perform,  but  merely  those  which  are  not 
within  the  powers  conferred  upon  the  corporation  by  the  act 
of  its  creation,  and  are  in  violation  of  the  trust  reposed  in  the 
managing  board  by  the  shareholders,  that  the  affairs  shall  be 
managed  and  the  funds  applied  solely  for  carrying  out  the 
objects  for  which  the  corporation  was  created. 
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^^  Whether  the  contract  as  originally  made  was  tUtra  virea^ 
is  not  a  very  important  inquiry  at  this  time.  If  it  was,  the 
State  under  whose  sovereignty  it  dwells,  and  by  whose  act 
and  favor  it  exists,  has  no  interest  in  arresting  its  action  for 
the  recovery  of  moneys  equitably  due  upon  a  contract  fully 
executed  and  a  work  fully  accomplished,  whatever  may  be 
its  right  to  annul  its  charter.  The  shareholders,  whose  con- 
fidence has  been  abused,  and  whose  funds  have  been  diverted 
from  their  proper  use,  have  a  direct  interest  in  reclaiming 
and  restoring  to  proper  custody,  and  applying  to  legitimate 
uses,  the  funds  which  have  been  diverted  and  improperly  used 
for  purposes  dehors  the  legitimate  business  of  the  corporation. 
The  plea  of  uUra  vires  should  not  as  a  general  rule  prevail, 
whether  interposed  for  or  against  a  corporation,  when  it 
would  not  advance  justice,  but  on  the  contrary  would  accom- 
plish a  legal  wrong." ' 

§  694.  Acts  performed  under  Unoonatitational  Charters.  — 
A  clear  illustration  of  the  application  of  the  rule  is  furnished 
by  the  case  of  Prairie  Lodge  v.  Smith.^  In  that  case  suit  was 
brought  against  a  corporation  to  enforce  certain  contracts 
made  by  the  company  for  the  erection  of  a  Masonic  temple. 
These  contracts  were  authorized  by  a  provision  in  the  instru- 
ment under  which  the  corporation  had  been  organized ;  but 
it  was  insisted  on  behalf  of  the  corporation  that  this  pro- 
vision was  itself  illegal,  because  unauthorized  by  the  general 

1  03  N.  T.  68,  69.    See  alao  De  Rutland,  &c.  R.  R.  Ck).  r.  Proctor, 

Groff  V.   American  Linen  Thread  29  Vt.  96,  97 ;  Ward  v.  Johnson,  95 

Co.,  21  N.  Y.  124,  127;  Parish  r.  HI.  215;  Hall  Manuf.  Co.  v,  Ameri- 

Wheeler,   22   N.  Y.   506;    Union  can  Ry.  Supply  Co.,  48  Mich.  831. 
Water  Co.  v.  Murphy's  Flat,  &c.        In  State  of  Indiana  v.  Woram, 

Co.,  22^Cal.  621,  630;  Oil  Creek,  6  Hill,  88,  87,  Bronson,  J.,  said: 

&c.  R.  R.  Co.  V,  Penn.  Trans.  Co.,  **  Since  the  decision  of  Moss  v.  Ros- 

83  Pa.  St.  160,  166;  Chester  Glass  sie  Mining  Co.,  5  Hill,  137,  I  do 

Co.  r.  Dewey,  16  Mass.  94,  102;  not  see  that  a  corporation  can  ever 

Underwood  v.  Newport  Lyceum,  5  avoid  its  obligation  on  the  ground 

B.  Monr.  129;  Southern  Life  Ins.,  that  it  was  given  for  property  which 

&c.  Co.  V.  Lanier,  5  Fla.  110, 165 ;  the  corporation  was  not  authorized 

Chicago  Building  Soc.  v.  Crowell,  to  purchase."    See  also  cases  infra, 

65  IlL  453;    Railway  Co.  v.   Mc-  §§707-712. 

Carthy,   96  U.  S.  258,  267;   Pine        >  Prairie   Lodge   v.    Smith,   58 

Grove  V.  Taloott,  19  Wall.  666, 678;  Miss.  801,  808. 
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incorporation  laws  under  which  the  corporation  was  formed. 
The  court,  however,  held  that  this  would  not  be  a  defence. 
George,  J.,  in  delivering  the  opinion,  said :  ^*  Every  member 
of  the  corporation  became  such  under  this  charter,  and  they 
assented  to  the  exercise  by  the  corporation  of  the  power  to 
make  the  contracts.  They  did  make  the  contracts,  and  re- 
ceive the  benefit  of  them  in  the  erection  of  the  buildings 
which  is  now  their  property.  They  will  not  be  permitted 
now  to  allege  the  invalidity  of  their  charter  in  defence  of  an 
action  to  compel  them  to  pay  for  the  benefit  thus  received. 
The  question  presented  is  different  from  that  which  would 
be  presented  if  the  contract  were  made  by  the  managers 
'  without  the  consent  of  the  corporators,  and  also  without  the 
powers  specified  in  the  charter.  In  that  case  the  stockhold- 
ers, as  principals,  might  possibly  be  allowed  to  aver  the  want 
of  power  in  their  agents,  the  managers,  to  bind  them,  and 
that  they  had  been  thus  compelled  to  enter  into  a  business 
outside  of  the  scope  of  their  agreement  ^ 

§  695.  Actions  for  Borrowed  Money.  —  The  principle  of 
the  rule  applies  with  much  force  in  an  action  for  borrowed 
money.  In  Steam  Navigation  Company  v.  Weed,*  a  corpo- 
ration sued  for  money  which  it  had  lent  to  the  defendants. 
The  defence  was  that  the  company  had  no  authority  under  its 
charter  to  make  the  loan.  But  the  court  said :  ^*  It  ill  be- 
comes the  defendants  to  borrow  from  the  plaintiff  $1,000  for 
a  single  day,  to  relieve  their  immediate  necessities,  and  then 
to  turn  around  and  say,  *  I  will  not  return  you  this  money, 
because  you  had  no  power  by  your  charter  to  lend  it.'  Let 
them  first  restore  the  money,  and  then  it  will  be  time  enough 
for  them  to  discuss  with  the  sovereign  power  of  the  State  of 
Connecticut  the  extent  of  the  plaintiffs  chartered  privileges. 
We  shall  lose  our  respect  for  the  law,  when  it  so  far  loses 
its  character  for  justice  as  to  sanction  the  defence  here  at- 
tempted. .  .  •  When  it  is  a  simple  question  of  capacity  or 
authority  to  contract,  arising  either  on  a  question  of  regular- 
ity of  organization  or  of  powers  conferred  by  the  charter,  a 

^  58  Miss.  308.  See  also  infra,  *  Steam  Navigation  Co.  o.  Weed, 
§S  759,  760.  17  Barb.  878. 
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party  who  has  had  the  benefit  of  the  contract  cannot  be  per- 
mitted to  qyestion  its  validity  in  an  action  founded  upon  it."  ^ 
This  case  has  been  frequently  cited  with  approval. 

It  has  been  held  that  a  loan  of  money  made  by  or  to  a  cor- 
poration, in  violation  of  the  usury  laws,  may  be  enforced,  %{  a 
similar  contract  made  between  individuals  would  be  enforce- 
able. Yet  it  is  clear  that  a  corporation  can  have  no  author- 
ity, under  its  charter,  to  enter  into  a  contract  prohibited  by 
law.^  The  same  rule  has  been  applied  in  actions  for  money 
borrowed  or  lent  by  a  corporation  iu  violation  of  an  express 
prohibition  contained  in  its  charter.  Both  the  contract  and 
security  have  been  enforced  in  cases  of  this  character.^ 

It  has  repeatedly  been  decided,  that,  in  an  action  for  the 
purchase  price  of  property  sold  and  delivered  by  or  to  a  cor- 
poration, it  is  not  a  defence  that  the  sale  involved  an  un- 
authorized exercise  of  corporate  power  on  the  part  of  the 
company.^ 

§  696.  other  Cases  within  the  Rule.  —  The  rule  discussed 
in  the  preceding  sections  applies  to  all  classes  of  contracts 
entered  into  by  corporations.  Thus,  a  mortgage  or  pledge 
of  property  executed  by  or  to  a  corporation  for  a  valuable 
consideration  is  binding  and  legally  enforceable,  though  its 
execution  or  acceptance  was  not  authorized  by  the  company's 
charter.^    It  must)  of  course,  be  assumed  in  this,  as  well  as 

^  17  Barb.  882,  884.  See  also  WatBon,  2  Baxt.  (Tenn.)  173;  Bock 
0-V\^  Bradley  i?.  Ballard,  66  DL  418,  417;  River  Bank  v.  Sherwood,  10  Wis. 
Darat  V.  Gale,  83  111.  141 ;  Poock  v.  280;  and  see  cases  supra,  §§  667-669. 
Lafayette  Boilding  Ass.,  71  Ind.  *  Gold  Mining  Co.  v.  National 
857;  Millard  v.  St.  Francis,  &c.  Bank,  96  U.  S.  640;  2  Col.  259; 
Academy,  8  Bradw.  841 ;  Johnston  Silver  Lake  Bank  o.  North,  4  Johns. 
«.  Elizabeth  Bailding,  &c.  Ass.,  104  Ch.  870;  National  Bank  o.  Mat- 
Pa.  St.  894;  Alien  v.  Freedman's  thews,  98  U.  S.  628;  and  see  cases 
Sav.,  &c.  Co. ,  14  Fla.  418, 428 ;  Union  supra,  §§  678,  678. 
Wator  Co.  o.  Murphy's  Flat,  &c.  Co.,  «  Wright  v.  Pipe  Line  Co.,  101 
22  Cal.  621;  Hays  v.  Galion  Gas,  Pa.  St.  204;  Union  Nat.  Bank  v. 
&c.  Co.,  29  Ohio  St.  840.  Contra^  Hunt,  7  Mo.  App.  42.  See  infra, 
Grand  Lodgeof  Alabama  r.  Waddill,  §  707  et  seq, 

36  Ala.  818.    Compare  New  York,        *  Jones  «.  Guaranty,  &c.  Co.,  101 

&c.  Ins.  Co.  V.  Ely,  5  Conn.  560.  U.  S.  622;  Silver  Lake  Bank  r. 

*  Philadelphia     Loan     Co.     v.'  North,  4  Johns.  Ch.  870;  National 

Towner,  18  Conn.  249;  Perkins  v.  Bank  v.  Matthews,  98  U.  S.  621. 
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in  all  other  instances  in  which  the  rule  is  applied,  that  the 
corporation  can  be  charged,  according  to  the  principles  of  the 
law  of  agency,  with  the  acts  of  those  who  assame  to  create 
the  obligation  on  its  behalf. 

Upon  the  same  principle,  it  follows  that  an  agreement  of 
guaranty  or  indemnity,  executed  by  a  corporation  for  a  valu- 
able consideration,  may  be  enforced,  though  the  execution  of 
the  agreement  involved  unauthorized  corporate  action  on  the 
part  of  the  company.^  A  railroad  company  having  executed 
a  contract  of  guaranty  and  received  an  indemnity  mortgage 
from  the  debtor,  the  latter  cannot  avoid  the  mortgage  on  the 
ground  that  the  company  had  no  legal  right  to  execute  the 
guaranty.* 

In  State  Board  of  Agriculture  v.  Citizens*  Street  Railway,^ 
a  corporation  chartered  for  the  purpose  of  managing  a  street 
railway  agreed  to  pay  the  State  Board  of  Agriculture  the 
sum  of  $1,000,  in  order  to  induce  the  board  to  locate  the 
annual  State  fair  at  a  certain  point  upon  the  defendant's  line 
of  road.  The  fair  was  located  accordingly,  but  the  raUway 
company  refused  to  pay  the  money  which  it  had  agreed  to 
pay.  The  Board  of  Agriculture  then  brought  suit  upon  the 
contract.  A  demurrer  was  interposed,  and  it  was  contended 
that  the  contract  was  void  for  want  of  authority  on  the  part 
of  the  railway  company  to  make  it.  But  the  Supreme  Court 
held  that  it  was  immaterial  whether  or  not  the  company  had 
authority  to  make  the  contract,  inasmuch  as  it  had  been  per- 
formed by  the  complainant. 

§  696  a.  Foreign  CorporationB. — The  same  rule  was  applied, 
in  an  action  brought  by  a  corporation  chartered  by  a  foreign 
State,  upon  a  contract  which  it  had  executed  on  its  side. 
The  defendant  in  the  action  contended  that  the  plaintiff 

1  Compare  Arnot  v.  Erie  By.  Co.,  Citizens'  Street  By.  Co.,  47  Ind. 
67  N.  Y.  819 ;  Zabriskie  v,  Cleve-  407.  The  opinion  in  this  case  con- 
land,  &c.  B.  R  Co.,  23  How.  381,  tains  a  clear  statement  of  the  law. 
400;  Bank  of  South  Carolina  v.  It  was  cited  with  approval  in  Hitch- 
Hammond,  1  Rich.  L.  281.  cook  v.  Galveston,  06  U.  S.  851. 

<  Macon,  &c.  R.  R  Co.  v,  Georgia  Compare  Davis  v.  Old  Colony  B.  B. 

B.  B.  Co.,  68  Ga.  108.  Co.,  131  Mass.  258. 

*  State  Board  of  Agriculture  v. 
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could  not  recover,  because  the  company  had  not  been  legally 
organized,  and  because  the  execution  of  the  contract  was  in 
excess  of  its  charter.  But  the  court  held  that  the  fact  that 
the  company  had  not  been  legally  organized,  and  that  the 
execution  of  the  contract  was  an  unauthorized  exercise  of 
corporate  power,  would  not  be  a  defence.^ 

§  697.  Partnanhips.  —  It  follows,  upon  the  same  principle, 
that,  if  two  corporations  consolidate  or  form  a  copartnership, 
and  afterwards  enter  into  a  contract  as  a  consolidated  com- 
pany or  jointly  as  partners,  they  cannot  set  up  the  fact  that 
they  had  no  legal  right  to  effect  a  consolidation,  or  to  enter 
into  a  copartnership,  as  a  defence  to  an  action  brought  upon 
such  contract,  after  it  has  been  performed  by  the  plaintiff.^ 

§  698.  Additional  Anthoxltiea.  —  In  addition  to  the  authori- 
ties cited  in  the  preceding  sections,  reference  may  be  made 
to  the  cases  in  which  it  was  held  that,  although  a  company 
entering  into  a  contract  in  a  corporate  capacity  had  not  been 
legally  incorporated,  this  fact  could  not  be  set  up  as  a  de- 
fence to  an  action  brought  by  or  against  such  corporation 
upon  the  contract,  after  it  had  been  executed  by  the  party 
bringing  suit.  It  is  evident  that  an  association  which  has 
not  been  legally  incorporated  has  no  right  to  act  in  a  corpo- 
rate capacity  under  any  circumstances ;  every  act  of  such  an 
association  involves  an  unauthorized  exercise  of  corporate 
power,  and  is  prohibited  by  law.^ 

It  is  clear  that  a  corporation  can  have  no  authority  to 
enter  into  a  contract  expressly  prohibited  by  its  charter. 
Yet  there  are  numerous  cases  in  which  contracts  made  by 
a  corporation  in  violation  of  an  express  provision  of  its 

1  Newbnrg    Peiroleom    Co.    v.  &c.  R.  R.  Co.,  22  N.  T.  258,  263; 

Weare,  27  Ohio  St.  343,  864.    See  Racine,  &c.  R.  R.  Co.  v.  Farmers' 

also  SUver  Lake  Bank  v.  North,  4  L.  &  T.  Co.,  49  111.  831,  347;  Cats- 

^^X^     Johns.  Ch.  370;  Whitney  Arms  Co.  kill  Bank  v.  Gray,  14  Barb.  471; 

V.  Barlow,  03  N.  T.  68,  69;  Steam  Allen    v.    Woonsocket     Co.,     11 

Nav.  Co.  V.  Weed,  17  Barb.  378.  R  I.  288.     See  also  infraj  §  757. 

Compare  per  Chief  Justice  Taney  Compare   Pearoe  v.  Madison,  &c. 

in  Bank  of  Augusta  v.  Earle,  13  R.  R.  Co.,  21  How.  441,  and  stipra, 

Pet  519,  587.     See  infra,  §  756.  §  581. 

*  Binell  v.  Michigan  Southern,        *  Infra^  Chapter  IX. 
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charter  have  been  held  binding,  after  having  been  performed 
on  either  side.^ 

Again,  it  is  well  settled  by  authority,  that  a  transfer  oi 
property  made  by  or  to  a  corporation  will  not  be  inoperative 
merely  because  authority  to  make  or  to  receive  the  transfer 
was  not  conferred  upon  the  company  by  its  charter.' 

Numerous  cases  have  been  cited  in  which  it  was  held  that 
a  contract  made  by  an  agent  of  a  corporation  in  violation  of 
its  charter  may  become  binding  upon  the  company  after  hav^ 
ing  been  ratified  by  the  shareholders.  The  want  of  authority 
on  the  part  of  the  company  itself  to  enter  into  the  contract 
seems  to  have  been  immaterial  in  these  cases,  for  the  reason 
that  the  contract  had  been  executed  by  the  complainant.' 

§  699.  Conflioting  AuthoxltiM.  —  There  are  numerous  dicta 
which  cannot  be  reconciled  with  the  views  expressed  in  the 
preceding  sections.^    It  is,  however,  often  a  difficult  matter 

1  Supra,  §§  655-680.  660,  678;  Hazlehont  v.  Sayannah, 
a  In/ra,  §§  707-718.  &c.  R.  R.  Co.,  43  Ga.  18;  Orr  v. 
•  Supra,  §§  619-636.  Lace7,2  Dougl.  (Mich.)  230;  Madi- 
^  See  New  York,  &c.  Ins.  Co.  v,  son,  &c.  Plank  Road  Co.  o.  Water-  ^ 
Ely,  5  Conn.  560;  Fuller  v.  Nauga-  town,  &c.  Plank  Road  Co.,  7  Wis.  ^^"^^ 
tuck  R.  R.  Co.,  21  Conn.  557 ;  Hood  58 ;  Northwestern  Union  Pftcket  Co. 
V.  New  York,  &c.  R.  R.  Co.,  22  v.  Shaw,  87  Wis.  655;  Germantown, 
Conn.  502;  s.  c.  28  Conn.  609;  &c.  Ins.  Co.  v.  Dhein,  48  Wis.  421; 
Converse  0.  Norwich,  &c.  Trans.  Co.,  Dietrich  v.  Madison  Relief  Ass.^ 
38  Conn.  166,  180;  Davis  v.  Old  45  Wis.  79;  Haynes  v.  Covington, 
Colony  R.  R.  Co.,  181  Mass.  258;  21  Miss.  408;  Littlewort  v,  Davis, 
Pennsylvania,  &c.  Nav.  Co.  v.  Dan-  50  Miss.  403;  Memphis  v,  Memphis, 
dridge,  8  6.  &  J.  248,  819;  Mary-  &c.  Gas  Co.,  9  Heisk.  543;  Whit- 
land  Hospital  V.  Foreman,  29  Md.  man,  &c.  Mining  Co.  v.  Baker,  8 
624;  Albert  ©.Savings  Bank,  1  Md.  Nev.  886;  Farmers',  &c.  Bank  v. 
Ch.  407;  Boyce  v.  Towsontown,  &c.  Harrison,  57  Mo.  508;  Matthews  v. 
Church,  46  Md.  359;  Smith  v.  Ala-  Skiuker,  62  Mo.  829  (overruled  98 
bama  Life  Ins.,  &c.  Co.,  4  Ala.  558,  U.  S.  628);  Rochester  Ins.  €o.  r. 
568;  Montgomery  V.  Montgomery,  Martin,  13  Minn.  59 ;  Trenton  Mnt., 
&c.  Plank  Road  Co.,  81  Ala.  76;  &c.  Ins.  Co.  v.  McKelway,  12  N.  J. 
Grand  Lodge  of  Alabama  v.  Wad-  £q.  133;  Wheeler  v.  Essex  Public 
dill,  36  Ala.  813;  Marion  Savings  Road  Board,  39  N.  J.  Law,  291; 
Bank  v.  Dunkin,  54  Ala.  471  (com-  Downing  v,  Mt.  Washington  Road 
pare,  however,  Morgan  v.  Donovan,  Co.,  40  N.  H.  230;  Franklin  Co.  o. 
58  Ala.  241,  265) ;  Whitney  v.  First  Lewiston  Savings  Institution,  68 
National  Bank,  60  Vt.  888;  City  Me.  43;  Straus  v.  Eagle  Ins.  Co., 
Fire  Ins.  Co.  v.  Carmgi,  41  Ga.  5  Ohio  St  59. 
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to  detennine  what  weight  should  be  given  to  authorities  of 
this  character.  In  some  of  the  eases  the  courts  have  failed 
to  distinguish  between  the  effect  of  a  common  law  or  statu- 
tory prohibition,  directed  against  the  corporation  itself^  and 
the  effect  of  the  absence  of  a  delegation  of  authority  by  the  ' 
corporation  to  the  agents  assuming  to  represent  it.  In  other  * 
cases  the  difference  between  the  effect  of  an  express  statu- 
tory prohibition  and  the  general  common  law  prohibition 
against  all  unauthorized  corporate  action  has  not  been  ob- 
served. Contracts  which  were  clearly  invalid,  because  ex- 
pressly prohibited  by  the  legislature,  or  because  the  agents 
making  them  had  no  power  to  bind  the  company,  have  been 
held  void  on  the  general  ground  that  they  were  in  excess  of 
the  company's  charter,  and  therefore  ultra  vires. 

It  would  serve  no  useful  purpose  to  discuss  decisions  of 
this  character  in  detaiL  Thay  are  merely  illustrations 
of  an  attempt  to  decide  cases  by  applying  a  purely  arbi-. 
trary  rule,  instead  of  the  elementary  principles  of  the  com-- 
mon  law. 

§  700.  Much  confusion  in  the  law  has  undoubtedly  re- 
sulted from  the  unfortunate  use  of  the  term  ultra  vires.  Thus,  - 
it  has  sometimes  been  argued,  tiiat  a  corporation,  being  a 
creature  of  the  law,  can  have  no  powers  except  such  as  are 
conferred  upon  it  by  its  charter;  and  that  a  contract  not 
authorized  by  the  charter  of  a  corporation  must  therefore  be ' 
uUra  vires  of  the  company,  And  void.^ 

It  has  been  shown,  however,  that  an  association  has  the 
power  to  act  in  a  corporate  capacity,  even  where  it  has  no 
legal  right  to  do  so  j  and  that  an  act  of  a  corporation  is  said 
to  be  ultra  vires  because  prdbibited  by  law,  and  not  because 
the  company  had  not  the  power  to  perform  it.  An  unlawful 
act  of  an  individual  is  as  much  uUra  vires  as  an  unauthorized 
act  of  a  corporation.^ 

§  701.  In  Bissell  v.  Michigan  Southern  Railway,  Selden, 
J^  said:    *^Tbe   contracts  of  corporations  which  are  not 

1  Bocbester  Ins.  Co.  v.  Martin,    v.  Mt.  Washington  Road  Co.,  40 
13  Minn.  04 ;  Smith  v.  Alabama  Life    N.  H.  280. 
Ins.,  &c.  Co.,  4  Ala.  668;  Downing        '  See  nqfra,  §  648,  and  note. 
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authorized  by  their  charters  are  illegal,  because  they  are 
made  in  contravention  of  public  policy.  That  contracts 
which  do  in  reality  contravene  any  principle  of  public  policy 
are  illegal  and  void,  is  not  and  cannot  be  denied.  The  doc- 
trine is  universal.    There  is  no  exception."  ^ 

The  reply  to  this  argument  has  already  been  indicated.^ 
The  common  law  prohibition  against  unauthorized  corporate 
action  is  not  based  upon  the  ground  that  such  action  would  be 
immoral,  or  would  endanger  the  public  welfare.  Indeed,  the 
common  law  prohibition  has  in  a  great  measure  been  repealed 
by  the  general  incorporation  laws.  Unauthorized  corporate 
acts  are  contrary  to  public  policy  only  in  the  sense  in  which 
all  acts  prohibited  by  law  are  contrary  to  public  policy  ;  they 
are,  according  to  a  somewhat  unscientific  distinction,  mala 
prohibita^  and  not  mala  in  se.  But  even  if  such  acts  were 
contrary  to  public  policy  in  the  strictest  sense,  the  result 
contended  for  would  not  follow.  The  effect  of  the  prohibi- 
tion would  depend  upon  the  requirements  of  the  policy  on 
which  it  was  founded.  If  public  policy  does  not  actually  re- 
.  quire  that  a  contract,  involving  a  simple  unauthorized  exer- 
cise of  corporate  power  on  the  part  of  a  corporation,  be  treated 
as  void  on  that  account  after  it  has  been  performed  by  one 
of  the  parties,  the  courts  would  have  no  right  to  declare  it 
void.* 

V  §  702.  In  Pennsylvania  Navigation  Company  v.  Dandridge,^ 
Dorsey,  J.,  said :  ^^  It  has  been  urged  that  the  defendants, 
having  entered  into  this  contract,  are  estopped  from  denying 
their  competency  to  have  done  so.  To  the  doctrine  of  es- 
toppel applied  to  such  cases  we  cannot  yield  our  assent.  If 
the  corporation  is  estopped  from  denying  its  power,  the  es- 
toppel operates  with  like  effect  upon  those  who  contract  with 
them,  and  the  result  would  be  that,  no  matter  how  limited 

^  Bissell  V.  Michigan  Southern,  an  innocent  party  without  notice. 

&C.  R.  R.  Co.,  22  N.  Y.  286.  22  N.  Y.  284,  290. 

>  Supraj  §  650.  «  8  6.   &  J.   248,   810 ;  Hade- 

*  In  the  case  above  referred  to,  hurst  v.  Savannah,  &c.  R.  R.  Co., 

Selden,  J. ,  conceded  that  a  corpora-  48  Gra.  65;  Montgomery  tr.  Mont- 

tion  could  not  set  up  the  iUegality  gomery,  &o.  Flank  Road  Co.,  81 

of  its  contract  as  a  defence  against  Ala.  76. 
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the  design  and  powers  of  a  corporation  may  appear  in  its 
charter,  practically  it  is  a  corporation  without  limitation  as 
to  its  powers.  Such  a  doctrine  at  this  day  is  dangerous  to 
the  interest  of  the  community,  and  is  at  war  with  the  modem 
decisions  upon  the  subject." 

In  reply  to  this  view  it  may  be  said,  that,  if  an  unauthorized 
exercise  of  corporate  power  is  injurious  to  the  public,  the 
State  may  interfere  on  behalf  of  the  public,  and  dissolve  the 
company  or  restrain  its  unauthorized  acts.^  A  contract  made 
by  a  corporation  in  violation  of  its  charter  is  voidable  by 
either  party  so  long  as  it  remains  wholly  unperformed.  It 
can  be  enforced  only  when  justice  plainly  requires  its  en- 
forcement, and  after  the  mischief  resulting  from  the  unau- 
thorized exercise  of  corporate  power  has  been  done.^ 

§  703.  It  has  been  held  in  some  of  the  cases,  that,  while 
an  action  cannot  be  based  upon  a  contract  made  in  violation 
of  the  charter  of  a  corporation  after  it  has  been  performed  by 
one  of  the  parties,  yet  that  a  suit  brought  without  reference 
to  the  contract  may  be  maintained  for  the  value  of  the  bene- 
fits received.^  This  rule  is  based  upon  the  doctrine  that  a 
contract  made  by  a  corporation  without  authority  is  void  in 
legal  contemplation,  but  that  it  is  not  so  immoral  or  illegal 
that  the  courts  must  refuse  to  interfere  on  behalf  of  either 
party. 

It  has  been  shown,  however,  that  there  is  no  reason  why' 
an  unauthorized  contract  of  a  corporation  should  not  be  rec- 
ognized and  enforced  whenever  justice  requires  its  enforce- 
ment. The  rule  that  a  suit  may  be  brought  for  an  account- 
ing, or  upon  the  common  counts,  but  not  upon  the  contract 
itself,  seems  based  upon  a  technicality.  In  some  cases  the 
measure  of  recovery  allowed  under  this  rule  would  fail  to  do 

^  InfrOy  Chapter  XIV.  Northwestern,  &c.  Packet  Co.   v. 

s  Supra^  §  685.     See  per  Chief  Shaw,  87  Wis.  655 ;  Maryland  Hos- 

Jnstice  Lawrenoe  in  Bradley  r.  Bal-  pital   v.   Foreman,    29    Md.    524; 

lard,  55  HI.  417.  Downing  o.  Mt.  Washington  Road 

*  Bissell  V.  Michigan  Southern,  Co.,  40  N.  H.  230.     Contra,  Grand 

&c.  R.  R.  Co.,  22  N.  Y.  806,  per  Lodge  of  Alabama  r.  Waddill,  86 

Selden,  J. ;    Allen   v.   Freedman's  Ala.  318.     Compare  cases  cited  in* 

Savings,    &c.   Co.,    14    Fla.    418;  Jra,%llbetMq, 
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justice ;  it  might  exceed  or  fall  below  that  fixed  upon  by  the 
parties  to  the  agreement.  In  other  oases  there  would  be  no 
remedy  at  all,  for  a  purely  technical  reason ;  for  in  certain 
cases  no  action  could  be  maintained  except  an  action  upon 
the  contract  itself. 

§  704.  In  Haynes  t;.  Covington,^  Mr.  Justice  Smith  said, 
in  delivering  the  opinion  of  the  court :  ^^  The  distinction  is 
obvious  between  a  contract  by  a  corporation,  made  in  refei^ 
ence  to  a  subject  lying  entirely  without  the  range  of  the  ob- 
jects for  T?hich  its  powers  were  granted,  and  an  irregular  or 
illegal  exercise  of  a  right  conveyed  by  its  charter.  If  a  cor^ 
poration  makes  a  contract  entirely  foreign  to  the  purposes  of 
its  institution,  the  act  is  void  simply  for  want  of  power  in  ref- 
erence to  the  subject  matter.  But  where  a  corporation  enters 
into  a  contract  in  reference  to  a  subject  matter  embraced 
within  the  scope  of  its  granted  powera,  but  in  so  doing  ex* 
ceeds  them,  the  contract  will  not  thereby  be  rendered  void. 
It  might  constitute  a  ground  for  the  resumption  of  its  fran<- 
chises  by  the  State,  but  could  not  be  objected  by  the  party 
aought  to  be  charged.''  A  similar  doctrine  has  been  ex- 
pressed in  othelr  cases.^ 

The  distinction  above  referred  to  is  not  obvious  to  the 
writer.  A  contract  made  by  a  corporation  is  either  author- 
ized or  not  authorized  by  its  charter ;  and  if  the  contract  is 
unauthorized,  it  would  seem  to  be  immaterial  whether  it  was 
unauthorized  because  the  company  made  it  in  an  unauthor* 
ized  manner,  or  because  the  company  had  no  power  *^in 
reference  to  the  subject  matter,"  or  because  the  company  en- 
tered into  the  contract  ^^  in  reference  to  a  subject  matter 
embraced  within  the  scope  of  its  granted  powers,  but  in  so 
doing  exceeded  them."  In  either  case,  the  contract  would 
be  equally  within  the  general  common  law  prohibition  against 

^  Haynes  v,  Covington,  2X  Miss.  421 ;  EhTinan  v.  Union  Central  Ins. 

408,411.  Co.,  35   Ohio  St.  324;   Whitman, 

>  Littlewort  v,  Davis,  60  Miss.  &c.  Mining  Co.  v.  Baker,  3  Nev.  386 ; 

403;  Hazlehnrst  v.  Savannah,  &c.  Farmers',  &c.  Bank  v.  Harrison,  67 

B.  R.  Co.,  43  Ga.  13,  56;  German-  Mo.  603;  Memphis  v.  Memphis,  &c. 

town,  &c.  Ins.  Co.  v,  Dhein,  43  Wis.  Gas  Co.,  0  Heisk.  643. 
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all  unauthorized  corporate  action.  MoreoTer,  the  dig^tinction 
18  an  arbitrary  one,  and  no  two  minds  would  agree  where 
the  line  should  be  drawn. 

§  705.  Tba  BngUali  Authoritla*.  —  Mr.  Brice,  in  his  treatise 
on  the  doctrine  of  tdtra  vires^  has  stated  the  result  of  the 
English  authorities  to  be  as  follows :  ^^  In  every  case,  without 
exception,  an  tUtra  v%re%  contractual  eugagement,  executed  or 
not,  is  not  enforceable ;  nor  is  any  part  thereof  enforceable 
by  an  action  directly  upon  the  engagement  itself ;  the  most 
that  the  party  complaining  can  obtain  is  an  account."  ^  With 
respect  to  the  law  in  the  Ufiited  States  the  learned  author 
said :  ^^  It  is  submitted  that  the  correct  view  in  the  United 
States  is  the  same  as  that  held  in  this  country,  —  that  there 
is  no  difference  between  executed  and  executory  ultra  vires 
transactions  with  respect  to  actions  directly  upon  them,  or  to 
rights  and  liabilities  arising  directly  upon  and  out  of  them."^ 

The  rule  here  stated  is  evidently  unintelligible  unless  it 
is  understood  exactly  what  Mr.  Brice  means  by  the  words 
ultra  vires;  and  it  is  apparent  that  the  rule  is  of  no  prac- 
tical value  unless  some  method  is  indicated  of  ascertaining, 
in  any  given  case,  whether  a  transaction  is  in  fact  ultra  vires 
within  the  meaning  attributed  to  those  words. 

Mr.  Brice  has  explained  in  Part  II.  of  his  treatise  what  he 
intends  to  express  by  the  words  tdtra  vires.  The  explana- 
tion is,  that  an  act  is  said  to  be  ultra  vires^  not  because  it  is 
illegal,  nor  because  it  is  in  excess  of  the  powers  of  the  major- 
ity or  of  the  company's  agents ; '  nor  is  every  act  which  is  in 
violation  of  the  charter  or  constating  instruments  of  a  corpo- 
ration necessarily  ultra  vires}    But  the  true  aud  primary 

^  Brice  on  Ultra  Vires  (2d  Eng.  all  the  shareholden  to  submit  to 

ed.),  762.  it  (i.  e.  that  you  cannot  bind  dis 

'  Ibid.  764.  sentient  shareholders),  or  that  it  a 

*  Ibid.  52-56.     Mr.  Brice  here  uUra  vires  in  this  respect,  that  the 

refers  to  the  distinction  pointed  out  legislature,  for  instance,  having  au- 

by  Eindersley,  V.  C,  in  Shrews-  thorized  you  to  make  a  railway,  you 

bury  V.  North  Staffordshire  By.  Co.,  cannot  go  and  make  a  harbor." 
d5  L.  J.   Ch.  166,  172.     *•  When        «  Thus,  contracts  made  without 

ytm  speak  of  ultra  vires  of  the  com-  complying  with  formalities  termed 

V^^Ji  7^^  mean  one  or  other  of  two  *'  directory  "  may  be  enforced.    Mr. 

things, — either  that  you  cannot  bind  Brice  quotes  with  approval  from  the 
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meaning  of  the  term  ultra  vires^  when  used  in  reference  to  a 
corporation,  is,  ^^  that  a  corporation  has  certain  powers  only, 
and  that  it  can  be  bound  only  when  acting,  whether  directly 
or  by  agents,  within  the  limits  of  these  powers."  ^ 

The  result  of  these  statements  and  explanations,  therefore, 
seems  to  be  as  follows.  A  corporation,  by  a  legal  fiction,  is 
deemed  to  have  certain  powers  only ;  if  it  actually  makes  a 
contractual  engagement  which  according  to  this  fiction  it  has 

opinion  of  the  court  in  Miner's  Ditch  <<Vn.   Corporations   cannot  be 

Co.  V.  Zellerbach,  37  Cal.  543,  579.  rendered  directly  liable  upon  vitra 

See  p.  53.     Compare  aupra,  §  607.  vires  transactions,  but  must  account 

^  firice  on  Ultra  Vires,  54.    In  for  benefits  received  therefrom. 

Chapter  v.,  entitled '<  Leading  Prin-  **VIII.   Special   proceedings  in 

ciples  of  Ultra  Vires t**  the  following  themselves  ultra  vires  will  sometimes 

general  propositions  are  stated  as  be  upheld  as  having  been  rendered 

indicating  the  chief  cardinal  prin-  necessary   by   unexpected    circum- 

ciples  involved  in  and  making  up  stances, 

the  doctrine  of  tdtra  vires: —  '*  IX.  Formalities  are  generally 

**I.   A  corporation  has  all  the  not  imperative,  but  merely  directory, 

capacities  for  engaging  in  transac-  and  therefore  the  absence  of  them 

tions  which  are  expressly  given  it  can  be  set  up  against  those  persons 

by  the  constating  instruments.  only  who  were  cognizant  of  the  de- 

**II.  A  corporation  has  all  the  feet, 

capacities  for  engaging  in  transac-  '<X.  Franchises  and  special  privi- 

tions  which  are  impliedly  given  it  leges  or  powers  in  the  nature  of 

by  reasonable  implication  from  the  franchises  cannot  be  delegated, 

language  of  the  constating  instru-  **XI.  Special  powers  of  whatever 

ments.  description  can  be  used  only  bona 

''in.  A  corporation  has  all  the  fide   for   the   purposes   for  which 

capacities  or  powers  for  management  created. 

which  are  given  it  by  its  constating  **  XII.  The  capacities  and  pow- 

instruments,  either  expressly  or  by  ers  of  the  governing  body,  and  a 

reasonable  inference  therefrom.  fortiori   those   of   the   subordinate 

**  lY.  Capacities  or  powers  for  agents  of  a  corporation,  cannot  be 

management  may  be  given  by  wide  greater,  and  will  generally  be  much 

general  language.  more  restricted,  than  those  of  the 

**  V.   Corporations  have  no  ca-  corporation, 

pacities  or  powers  other  than  those  **  XIII.   Any  party  to  an  ultra 

indicated  in  the  four  previous  propo-  vires  transaction  may  set  up  the  de- 

sitions,  and  they  cannot  legally  or  fence  thereof,  and  any  one  oorpo- 

validly  engage  in  other  transactions,  rator  may  call  upon  the  courts  to 

<*  YI.   Courts,  in   dealing  with  restrain  the  corporation  from  en- 
corporations,  will  look  to  those  ca-  gaging  therein.''    Brice  on  Ultra 
pacities  and  powers  only  which  they  Yires,  66-08. 
actually  possess  at  the  time. 
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no  power  to  make,  such  engagement  will  not  be  enforceable, 
and  is  called  an  tUtra  vires  engagement.  The  question  still 
remains  to  be  answered,  by  the  application  of  what  prin- 
ciple, or  by  what  rule,  it  is  possible  to  ascertain  whether  a 
transaction  is  within  or  without  the  fictitious  ^'powers" 
of  a  corporation.  It  is  submitted  that  this  fiction,  by  which 
limitations  are  implied  upon  the  powers  of  a  corporation 
where  none  exist  in  fact,  is  wholly  uncalled  for.  It  is  a  fic- 
tion which  adds  nothing  to  the  science  of  the  law,  and  is  a 
fruitful  source  of  confusion  and  uncertainty.^ 

§  706.  Upon  examining  the  authorities,  it  will  be  found 
that  the  law  in  England  is  substantially  the  same  as  in  the 
United  States  upon  most  of  the  points  discussed  in  this 
chapter. 

I.  It  is  settled  in  England,  as  well  as  in  the  United  States, 
that  the  law  of  agency  applies  with  full  force  to  corporations. 
A  corporation  is  not  bound  by  a  contract  or  transfer  of  prop- 
erty made  by  an  agent  on  its  behalf,  if  an  individual  would 
not  be  bound  under  similar  circumstances.^ 

II.  In  England  as  well  as  in  the  United  States  a  corpora- 
tion is  bound  by  the  acts  of  its  agents,  as  against  a  party 
who  was  entitled  to  assume  that  the  agents  acted  within  the 
authority  conferred  upon  them,  although  their  acts  may  in 
fact  have  been  unauthorized  and  in  excess  of  the  company's 
charter.* 

III.  In  England  as  well  as  in  the  United  States  a  corpora- 
tion is  liable  for  the  torts  of  .its  agents,  to  the  same  extent 
as  an  individual  under  similar  circumstances.^ 

IV.  In  England  as  well  as  in  the  United  States  a  corpo- 

^  See  supra,  §§  648-658.  «  Ranger  v.  Great  Western  Ry. 

•  Smith  V.  Hnll  Glass  Co.,  11  Go.,  6  H.  L.  Cas.  108;  Mackay  v. 
C.  B.  897,  926;  Bateman  v.  Mayor  Commercial  Bank,  L.  R.  5  P.  C. 
of  Ashton,  8  H.  &  N.  840;  and  see  894;  Barwiokv.  English  Joint  Stock 
cases  nipra,  §S  577-584.  Bank,  L.   R.  2  Exch.  259;  Stiles 

•  Eastern  Coanties  Ry.  Co.  v.  v.  Cardiff,  &c.  Nav.  Co.,  88  L.  J. 
Hawkes,  5  H.  L.  Cas.  881;  Royal  Q.  B.  810;  Whitfield  v.  Southeast- 
British  Bank  v.  Turqnand,  6  £1.  &  ern  Ry.  Co.,  El.,  Bl.  &  £l.  115;  and 
Bl.  827 ;  Mayor  of  Norwich  v.  Nor*  see  oases  tn/ro,  §{  725-784. 

folk  Ry.  Co.,  4  £1.  k  Bl.  897,  448; 
and  see  cases  supra,  §$  585-717. 
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ration  is  not  bound  by  the  acts  of  a  majority,  except  when 
authorized  by  the  constating  instruments  of  the  company.^ 

y.  In  England  as  well  as  in  the  United  States  a  corpora* 
tion  which  has,  by  the  unanimous  consent  of  its  shareholders, 
mtified  an  act  performed  by  an  agent  on  its  behalf,  will  be 
chargeable  with  the  act  according  to  the  principles  of  the  law 
of  agency,  although  the  agent  may  have  had  no  authority  to 
bind  it.^ 

In  the  United  States  it  seems  that  the  ratification  of  a  con- 
tract made  in  violation  of  the  charter  of  a  corporation  is  not 
alone  sufficient  to  render  the  contract  binding,  but  that  it 
will  remain  voidable  until  executed  by  either  of  the  parties.^ 
In  England,  however,  it  seems  that,  if  a  contract  made  on 
behalf  of  a  company  was  simply  unauthorized  by  its  con- 
stating instruments,  a  ratification  by  the  shareholders  will  be 
sufficient  to  render  it  binding,  whether  it  has  been  executed 
or  not.* 

VI.  In  England  as  well  as  in  the  United  States  a  con- 
tractual engagement  of  a  corporation  must  be  treated  by  the 
courts  as  absolutely  void,  if  declared  void  by  the  act  of  incor- 
poration or  by  general  law* 

^  finrges  &  Stock's  Case,  2  J.  very  fully  considered   by  all  the 

ft  H.  441;  Bird  v.  Bird's  Patent,  judges.    It  may  be  doubted,  how- 

ftc.  Co.,  L.  B.  0  Ch.  858;  Pickering  ever,  whether  the  decision  of  the 

V.  Stephenson,  L.  R.  14  Eq.  840;  House  of  Lords  has  added  to  the 

and  see  cases  supra,  §§  621-627.  certainty  of  the  law  on  this  sub- 

'  Phosphate  of  Lime  Co.  v.  Green,  ject.    The  facts  of  the  case  were  as 

L.  R.  7  C.  P.  48;  Eastern  Counties  follows. 

By.  Co.  V.  Hawkes,  5  H.  L.  Cas.         The  defendants  were  a  limited 

381,    857;    and   see   cases   wproj  company,  incorporated   under  the 

§§  618-^35.  Companies  Act  of  1862.     The  ob- 

*  Suproy  §§  685,  689  et  seq.  jects  of  the  company  were  to  sell  or 

*  See  Phosphate  of  Lime  Co.  v.  lend  on  hire  railway  carriages,  and 
Green,  L.  R.  7  C.  P.  43;  Riche  r.  all  kinds  of  railway  fixtures  and 
Ashbury  By.  Carriage,  &c.  Co.,  materials  proper  for  the  use  of  rail- 
L.  R.  9  Exch.  282,  />«r  Channell,  B. ;  ways,  and  to  carry  on  the  business 
and  cases  cited  supra,  §§  618-^85.  of  mechanical  engineers  and  gen- 

*  Supra,  §  655  et  seq.  eral  contractcMrs.    In  1865  the  di- 
Ashbury  By.  Carriage,  &c.  Co.    rectors  of  the  company  entered  into 

t;.  Biche,  L.  R.  7  H.  L.  653,  is  a  certain  contracts  on  its  behalf,  by 
leading  case  upon  this  subject  in  which  the  company  became  the  pur- 
England,  and  appears  to  have  been    chasen  of  a  concession  granted  by 
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So,  any  transaction  of  a  corporation  which  is  void  upon 
general  principles  of  the  common  law,  or  which  cannot  be 

sustained  with  a  due  regard  to  the  requirements  of  public 

the  Belgian  goTemment  for  the  con-  1802,  under  which  the  company  was 

struction  of  a  railway  in  Belgium,  formed,  and  that  for  this  reason 

and  agreed  to  employ  the  plaintiff  they  could  not  be  made  valid,  even 

in  the  construction  of  the  railway,  by  the  unanimous  consent  of  the 

through  the  medium  of  another  com-  shareholders;  and,  finally,  that  the 

paay  which  the  defendants  were  to  contracts  had  not  been  ratified,  even 

form  in  Belgium.    In  consideration  if  that  were  material, 
of  the  services  to  be  rendered  by        In  the  House  of  Lords  (L.  R.  7 

the  plaintiff,  the  defendants  were  H.   L.   653),  the  decisions  of  the 

to  make  certain  specified  payments  Court  of  Exchequer  and  the  Ex- 

into  the  treasury  of   the  Belgian  chequer  Chamber  were  unanimously 

company.     After  the  plaintiff  had  reversed.    I^ord  Cairns  held  that  the 

entered  upon  the  construction  of  the  contracts  sued  upon  were  contrary 

railway,  the  defendants  repudiated  to  the  memorandum  of  association 

the  contract.    The  plaintiff  there-  of  the  company  and  the  act  of  1862, 

upon  brought  suit  to  recover  dam-  and  were  therefore  void;  and  that 

ages  from  the   company,  for  not  no  ratification  could  countervail  the 

continuing  to  make  the  payments  effects  of  the  statute.    "  My  Lords," 

agreed  upon.  he  said,  **  if  this  be  the  proper  view 

It  was  held  in  the  Court  of  Ex-  of  the  act  of  Parliament,  it  recon- 

cheqner  (L.  R.  9  Ex.  224),  by  all  ciles,  as  it  appears  to  me,  the  opin- 

tbe  jCidges,  that  the  contracts  were  ions  of  all  the  judges  of  the  Court 

ultra  vires,     Channell  and  Martin,  of  Exchequer  Chamber;  because  I 

BB.,  however,  held  that  the  con-  find  Mr.  Justice  Blackburn,  whose 

tracts   had   been    ratified    by  the  judgment  was  concurred  in  by  the 

shareholders,  and  had  been  thereby  other  judges  who  took  the  same  view, 

rendered  binding.    Judgment  was  expressing  himself  thus:  *  I  do  not 

rendered  for  the  plaintiff,  Bram-  entertain  any  doubt  that  if,  en  the 

well,  B.,  dissenting,  on  the  ground  true  construction  of  a  statute- ereat- 

that  a  unanimous  ratification  by  the  ing  a  corporation,  it  a^^ears  to  be 

shareholders  had  not  been  shown.  the  intention  of  the  legislature,  ex- 

In  the  Exchequer  Chamber  (L.  R.  pressed  or  implied,  that  the  oorpo- 
9  Ex.  249,  254),  Blackburn,  Brett,  ration  shall  not  enter  into  a  par- 
and  Grove,  JJ.,  held  that  the  con-  ticular  contract,  every  court,  whether 
tracts,  although  beyond  the  scope  of  of  law  or  equity,  is  bound  to  treat  a 
the  memorandum  of  association,  and  contract  entered  into  contrary  to  the 
therefore  ultra  vires^  were  capable  of  enactment  as  illegal,  and  therefore 
ratification  by  all  the  shareholden,  wholly  void,  and  to  hold  that  a  con- 
and  had  in  fact  been  ratified  by  tractwholly  void  cannot  be  ratified.' 
them.  On  the  other  hand,  Archi-  My  Lords,  that  sums  up  and  ^ex- 
bald,  Keating,  and  Quain,  JJ.,  held  hausts  the  whole  case.  In  my  opin-* 
that  the  contracts  were  in  violation  ion,  beyond  aU  doubt,  on  the  true 
of  the  memorandum  of  association  construction  of  the  statute  of  1862, 
and  the  twelfth  section  of  the  aet  of  creating  this  oofporation,  it  appean 

YOL.  II.  —  9 
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policy,  must  be  treated  as  invalid.^  But  a  prohibited  trans- 
action will  not  be  treated  as  wholly  void,  if  that  was  not  the 
intent  and  meaning  of  the  prohibition.^ 

VII.  In  England  as  well  as  in  the  United  States  a  corpo- 
ration cannot  set  up  as  a  defence  to  an  action  upon  a  contract 
made  in  violation^  of  its  charter  or  constating  instruments, 
that  the  making  of  the  contract  involved  an  unauthorized 
exercise  of  corporate  power,  if  the  party  who  dealt  with  the 
company  had  no  notice  that  the  contract  was  unauthorized.^ 

P. 

§  707.  A  Transfer  of  the  Title  to  Property  by  or  to  a  Corpo- 
ration wUl  not  be  treated  as  Void  merely  because  the  Transaction 
involved  an  unauthorised  Bzercise  of  Corporate  Power  on  the 
part  of  the  Company.  —  It  is  necessary  for  the  protection  of 
commerce  and  the  security  of  property  owners,  that  a  pur- 
chaser of  property  from  a  person  having  the  apparent  owner- 
ship be  protected  as  far  as  possible  from  secret  defects  in  the 
grantor's  title.  K  a  transfer  of  property  by  or  to  a  corpora- 
tion were  treated  as  void,  merely  for  the  reason  that  the 
company  had  no  authority  to  make  or  to  receive  the  transfer, 
the  title  to  the  property  would  not  pass  to  the  grantee  ;  and 
an  innocent  purchaser  from  such  grantee  would  acquire  no 
better  title,  although  he  had  no  notice  of  the  circumstances 

that  it  was  the  intention  of  the  man  o.  Rufiord,  1  Sim.  k.  b.  560; 

legislatare,  not  implied,  but  acta-  Gardner  o.  London,  &c.  Ry.  Co.,L. 

ally  expressed,  that  the  corporation  R.  2  Ch.  201, 212;  Richmond  Water 

should  not  enter,  having  regard  to  Works  Co.  v.  Richmond,  L.  R.  3  Ch. 

its  memorandum  of  association,  into  D.  82.    See  injra,  Chapter  XI. 
a  contract  of  this  description."    As        '  Supra,  §  672  et  seq.     Ayers  v, 

to  the  construction  of  the  statutory  South  Australian  Banking  Co.,  L.  R. 

prohibition,  see  supra^  §  660.  8  P.  C.  648;  Phosphate  of  Lime 

^  Supra,  §§666,  656.     East  An-  Co.  v.  Green,  L.  R.  7  C.  P.  48; 

glican  Rys.  Co.  o.  Eastern  Counties  Walton's  Case,  26  L.  J.  Ch.  546; 

Ry.  Co.,  11  C.  B.  775,  812;  Mac-  Payne  v.  Mayor  of  Brecon,  27  L.  J. 

Gregor  o.  Dover,  &c.  Ry.  Co.»  18  Exch.  495. 
Q.  B.  618.  <  Eastern  Counties  Ry.  Co.  v. 

An  unauthorized  attempt  to  trans-  Hawkes,  5  H.  L.  C.  881;   Royal 

fer  the  franchises  of  a  corporation  British  Bank  v.  Turquand,  6  El.  Ac 

is  simply  ineffective  and  void.    Be-  Bl.  827 ;  and  see  supra,  §  686  et  teq* 
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which  rendered  the  prior  transfer  unauthorized  on  the  part 
of  the  company.  It  would  also  lead  to  great  practical  incon- 
venience if  it  were  necessary,  in  an  action  to  determine  the 
ownership  of  real  estate  the  title  to  which  had  passed  through 
a  corporation,  to  determine  collaterally  whether  or  not  the 
company  had  authority  under  its  charter  to  receive  and  to 
make  the  conveyances  of  the  property. 

For  these  reasons,  it  has  been  held  that  a  transfer  of  prop- 
erty by  or  to  a  corporation  cannot  be  set  aside,  merely 
because  it  was  unauthorized  on  the  part  of  the  company; 
but  the  State  alone  can  complain  on  account  of  the  un 
authorized  corporate  action.^ 

§  708.  AppUcation  of  the  Ziaw  of  Agency  to  a  Transfer  of 
Property  made  by  or  to  a  Corporation.  —  The  rule  stated  in  the 
preceding  section  relates  solely  to  the  effect  of  the  common 
law  prohibition  against  all  unauthorized  corporate  action. 
The  application  of  the  law  of  agency  to  a  transfer  of  prop- 
erty made  either  by  a  corporation  or  to  a  corporation,  through 
its  agents,  must  be  considered  independently  of  the  rule. 

The  general  rule  is,  that,  if  a  person  assuming  to  act  as 
agent  of  a  corporation,  attempts  to  receive  or  to  transfer  the 
title  to  property  on  behalf  of  the  company,  his  acts  will  bind 
the  company  only  if  he  had  authority  to  represent  it.  If  the 
act  of  the  agent  was  not  authorized,  it  will  not,  in  law,  be  the 
act  of  the  corporation.^ 

However^  a  conveyance  made  by  an  agent  of  a  corporation 
in  excess  of  his  authority  may  be  valid  as  against  an  innocent 
purchaser  having  no  notice  of  the  facts  which  rendered  the 
transfer  unauthorized.^  So,  a  conveyance  executed  without 
precedent  authority  may  be  rendered  valid  and  binding  by 
the  subsequent  ratification  of  the  shareholders.^ 

*  See  the  cases  infra,  §§  710-713.    authority  to  make  a  deed  on  behalf 

*  Supra,  $  578.  See  Goulding  of  the  corporation.  Supra,  §§  387- 
V.  Clark,  34  N.  H.  148;  Southern    341. 

Cal.  Colony  Ass.  v,  Bustamente,  52        *  Supra,  §  585  et  seq, 
Cal.  192.  *  Supra,  §  618  et  seq.     Darst  v. 

An  agent  of  a  corporation  does  Gale,  83  111.  136;  Moss  v.  Rossie 

not  necessarily  require  a  power  of  Mining  Co.,  5  Hill,  137;  Chouteau 

attorney  under  seal,  in  order  to  have  v,  Allen,  70  Mo.  290. 
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It  should  be  observed,  that,  where  a  conveyance  executed 
to  a  corpoitttion  is  void  by  reason  of  the  want  of  authority 
in  the  agents  of  the  corporation  to  accept  the  property  on  its 
behalf,  the  grantor  may  sue  to  have  the  conveyance  cancelled 
as  a  cloud  on  his  title.  But,  if  the  corporation  has  ratified 
the  acceptance  of  the  property,  or  if  the  grounds  for  attack* 
ing  the  transfer  are  merely  of  an  equitable  character,  the 
grantor  must  sue  for  a  reconveyance  of  the  property. 

§  708  a.  When  Authority  of  the  Agent  receiving  a  Tnmafer 
may  be  presumed.  ^- The  rule  that  a  conveyance  of  property 
received  by  an  agent  of  a  corporation  on  its  behalf  will  not 
be  operative  unless  the  agent  had  actual  authority  to  receive 
it,  must  be  taken  subject  to  important  qualifications. 

*^  Delivery  to  a  third  person  for  the  use  of  the  party  in 
whose  favor  a  deed  is  executed,  where  the  grantor  parts  with 
all  control  over  the  deed,  makes  the  deed  effectual  from  the 
instant  of  such  delivery,  although  the  person  to  whom  the 
deed  is  so  delivered  be  not  the  agent  of  the  party  for  whose 
benefit  the  deed  is  made*"  ^  Very  slight  evidence  is  sufficient 
to  show  the  acceptance  of  a  deed,  where  it  is  shown  that 
the  grantor  intended  to  deliver  it.  Mere  acquiescence  of  the 
grantee  is  ordinarily  a  sufficient  acceptance  to  give  validity 
to  a  deed  delivered  to  an  agent  having  no  authority  to 
accept.^ 

§  709.  Authoritiafl  in  Support  of  the  Rule.  —  It  has  been 
pointed  out  in  a  preceding  part  of  this  chapter,  that,  if  an  act 
performed  by  a  corporation  was  apparently  within  ihe  scope 
of  its  chartered  powers,  the  just  expectations  of  persons  who 
in  good  faith  relied  on  the  validity  of  the  act  cannot  be  de- 
feated by  showing  that  it  was  in  fact  unauthorized.  This 
principle  applies  to  conveyances  of  property  as  well  as  other 
corporate  transactions.  The  doctrine  that  a  contractual  en- 
gagement entered  into  by  a  corporation  in  excess  of  its  char- 
ter will  not  be  treated  as  legally  void,  if  it  has  been  executed 
by  either  of  the  parties,  also  applies  to  transfers  of  property, 

1  Doe  p.  Knight,  5  B.  &  C.  671.      Scott,  6  Sim.  81 ;  sad  see  wfra, 
s  See  2  Greenleaf '8  Craifte's  Dig.    §  629. 
p.  884,  note  2  [lY.  29];  Ezton  v. 
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as  well  as  to  ordinary  contracts.  Many  of  the  cases  cited  in 
the  following  sections,  in  which  the  validity  of  a  transfer  of 
property  made  by  or  to  a  corporation  was  sustained,  although 
in  excess  of  the  company's  charter,  may  be  supported  on  one 
or  both  of  these  grounds. 

It  will  be  observed  that,  in  many  of  these  cases,  the  courts 
appear  to  lay  stress  upon  the  fact,  that  the  corporation  had 
authority,  under  certain  circumstances,  to  receive  or  execute 
transfefs  of  property,  and  that  the  transfer  in  question  might 
have  been  authorized  if  the  required  circumstances  had  ex- 
isted, although  it  was  unauthorized  in  that  particular  instance. 
This  fact,  however,  is  of  importance  only  where  the  lights  of 
innocent  parties  dealing  with  the  corporation  without  notice 
of  the  excess  of  authority  are  involved.  All  acts  of  a  corpo- 
ration which  are  not  authorized  by  its  charter  remain  equally 
prohibited  by  the  common  law.  If  a  transfer  of  property  is 
actually  unauthorized,  and  the  parties  have  notice  of  that  fact, 
it  would  be  immaterial  whether  all  other  transfers  would  also 
be  illegal,  or  whether  some  other  transfer  might,  under  a  dif- 
ferent state  of  facts,  be  authorized. 

§  710.    Convsyanees  of  Real  Bstate  to  a  Corporation.  —  It  has 

been  held  that,  after  a  corporation  has  purchased  land,  and  the 
conveyances  have  been  regularly  executed,  it  is  not  proper, 
on  a  trial  of  a  suit  in  ejectment  for  the  recovery  of  the  land, 
to  decide  the  collateral  question  whether  it  was  in  excess  of 
the  charter  of  the  corporation  to  receive  the  conveyance.  In 
a  case  before  the  Supreme  Court  of  California,  Field,  C.  J., 
said :  ^^  The  plaintiff  are  an  incorporated  company  under  the 
act  of  April  14,  1858,  by  the  fourth  section  of  which  they  are 
authorized  ^  to  purchase,  hold,  sell,  and  convey  such  real  and 
personal  estate  as  the  purposes  of  the  corporation  shall  re- 
quire.* Whether  or  not  the  premises  in  controversy  are  ne- 
cessary for  those  purposes,  it  is  not  material  to  inquire ;  that 
is  a  matter  between  the  government  and  the  corporation,  and 
is  no  concern  of  the  defendants.  It  would  lead  to  infinite 
inconveniences  and  embarrassments,  if,  in  suits  by  corpora- 
tions to  recover  the  possession  of  their  property,  inquiries 
were  permitted  as  to  the  necessity  of  such  property  for  the 
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purposes  of  their  incorporation,  and  the  title  made  to  rest 
upon  the  existence  of  that  necessity."  ^ 

In  National  Bank  v.  Matthews,^  Justice  Swayne,  deliv- 
ering the  opinion  of  the  court,  said :  ^^  Where  a  corporation 
is  incompetent  by  its  charter  to  take  a  title  to  real  estate,  a 
conveyance  to  it  is  not  void,  but  only  voidable,  and  the  sov- 
ereign alone  can  object.  It  is  valid  until  assailed  in  a  direct 
proceeding  for  that  purpose.'' 

If  property  is  conveyed  to  a  corporation  upon  an  active 
trust,  which  cannot  be  enforced  because  the  performance  of 
the  trust  would  be  in  violation  of  the  company's  charter,  the 
title  to  the  property  may  nevertheless  pass  to  the  corporation, 
and  a  resulting  trust  arise  ;  in  such  case,  a  court  of  equity 
may  be  called  upon  to  substitute  a  new  trustee,  or  to  grant 
such  other  relief  as  is  equitable.' 

§  711.  Conveyanoea  by  a  Corporation.  —  The  same  rule  ap- 
plies to  a  conveyance  of  property  made  by  a  corporation  in 
excess  of  its  charter,  provided  the  corporation  is  chargeable 
upon  the  principles  of  the  law  of  agency.^  In  Railroad  Com- 
pany V,  Howard,^  the  Supreme  Court  of  the  United  States 
held,  that,  after  a  sale  made  by  a  railroad  company  to  satisfy 
its  creditors  had  been  carried  into  effect,  with  the  consent  or 
subsequent  ratification  of  all  the  parties  interested  in  the 

^  Natoma   Water,    &c.    Co.    v.  Lewis,  53  Iowa,  101.   Compare  Cole- 

Clarkin,   14  Cal.   652;    Cowell   v,  man  v.  San  Redael  Turnpike  Co., 

Springs   Co.,   100   U.   8.   55,  60;  49  Cal.  517. 

Christian  Union  v.  Yonnt,  101  U.  S.        >  National  Bank  v,  Matthews,  98 

856;  Southern  Pacific  R.  R.  Co.  v.  U.  S.  621,  628,  and  cases  cited; 

Orton,  6  Sawy.  157,  and  cases  cited;  Mapes  v.  Scott»  94  111.  379;  Alez- 

Shewalter  o.  Pirner,  55  Mo.  218;  ander  v.  Tolleston  Club,   110  111. 

Land   v,    Coffman,   50    Mo.    243 ;  65.     Compare  Smith  v.  Sheeley,  12 

Chambers  v.  St.  Louis,  29  Mo.  576;  Wall.  358. 

Mclndoe  p.  St.  Louis,  10  Mo.  576;        «  Vidal  v.  Girard's  Exrs.,  2  How. 

Goundie  v.  Northampton  Water  Co.,  188;  De  Camp  v.  Dobbins,  29  N.  J. 

7  Pa.  St.  233,  240;  Kelly  v.  People's  Eq.  86,  40-42. 
Transportation  Co.,  3  Oreg.  189,        «  Miners' Ditch  Co.  v.  Zellerbach, 

195;  Morgan  v.  Donovan,  58  Ala.  37  Cal.  544;  Darst  v.  Gale,  83  111. 

241,  255;  The  Banks  v.  Poitiaux,  3  136.    See  Smith  e.  Sheeley,  12  Wall. 

Rand.  (Va.)  136 ;  Barrow  v,  Nash-  858. 

ville,  &o.  Turnpike  Co.,  9  Humph.        ■  RaihroadCo.  v.  Howard,  7  WalL 

804;   Chicago,   &c.  R.  R.    Co.   v.  393. 
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property  sold,  the  sale  oould  nt)t  be  impeached  merely  be- 
cause the  company  had  no  authority  to  make  it  in  a  corporate 
capacity.  So,  if  a  corporation  actually  consents  to  the  execu- 
tion of  a  mortgage  upon  its  property,  it  cannot  afterwards  re- 
pudiate the  mortgage  on  the  ground  that  the  execution  of 
the  mortgage  was  unauthorized.^ 

§  712.  TransferB  of  Personal  Property.  —  The  same  princi- 
ples apply  to  unauthorized  transfers  of  personal  property  by 
corporations  or  to  corporations.  In  Edwards  v.  Fairbanks,^ 
the  Supreme  Court  of  Louisiana  said:  *^ If  the  company  did 
anything  contrary  to  law,  the  result  might  be  a  forfeiture  of 
its  charter.  But  we  do  not  understand  the  law  to  be,  that, 
if  a  corporation  acquires  property  in  a  manner  even  pro- 
hibited by  law,  the  property  thus  acquired  still  belongs  to 
the  vendor  who  has  received  the  price,  and  that  it  can  be 
seized  by  his  creditors  to  pay  his  debts."  A  similar  rule  was 
laid  down  in  Parish  v.  Wheeler.  Comstock,  C.  J.,  deliver- 
ing the  opinion  of  the  court,  said :  **'  In  my  judgment,  when  a 
sale  of  a  chattel  made  to  a  corporation  is  executed  and  com- 
plete in  all  things  except  the  peiformance  of  its  own  promise 
to  pay  the  price,  a  plea  that  it  ought  not  to  have  made  the 
purchase  is  not  to  be  entertained,  especially  so  long  as  it  re- 
tains and  insists  upon  retaining,  all  the  benefit  of  the  con- 
tract." « 

The  same  rule  applies  to  a  transfer  of  negotiable  paper, 

^  Dimpfel  v.  Ohio,  &c.  Ry.  Co.,  suproy  §  698.    Compare  Great  £ast- 

9  Bias.  127;  Silver  Lake  Bank  ».  em  Ry.  Co.  v.  Turner,  L.  R.  8  Ch. 

North,  4  Johns.   Ch.  378;  UdIoii  149. 

Water  Co.  v.  Murphy's  Flat,  &o.  In  Rutland,  &c.  R.  R.  Co.  v. 
Co.,  22  Cal.  620;  Southern  Life  Proctor,  29  Vt.  93,  a  railroad  com- 
ing., &c.  Co.  V,  Lanier,  5  Fla.  110;  pany,  having  purchased  property 
Third  Avenue  Sav.  Bank  v.  Dim-  which  it  had  no  authority  to  pur- 
ock,  24  N.  J.  £q.  26 ;  Darst  v.  chase,  afterwards  sold  it,  and  then 
€rale,  83  111.  136.  See  National  sued  the  purchaser  for  the  price.  It 
Bank  v.  Matthews,  98  U.  S.  628.  was  held  that  the  purchaser  could 

*  Edwards  v.  Fairbanks,  27  La.  not  refuse  to  pay  for  the  property  on 
Ann.  449, 450;  St.  Louis  Stoneware  the  ground  that  the  purchase  by  the 
Co.  V,  Partridge,  8  Mo.  App.  217.  railroad  company  was  unauthorized, 

•  Parish  v.  Wheeler,  22  N.  Y.  although  the  stockholders  of  the 
494,  506;  Rutland,  &o.  R.  R.  Co.  v.  company  and  the  State  might  have 
Proctor,  29  Vt.  93.    See  also  cases  objected  to  the  purchase  when  mada 
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either  by  a  corporation  or  to  a  corporation.  The  validity 
of  such  transfer  cannot  be  successfully  assailed  on  the  sole 
ground  that  the  execution  of  the  transfer,  or  its  acceptance, 
involved  an  unauthorized  exercise  of  corporate  power  on  the 
part  of  the  company.^  In  National  Pemberton  Bank  v. 
Porter,^  the  Supreme  Court  of  Massachusetts  held,  that  a 
national  bank  which  had  purchased  a  promissory  note  from 
an  indorsee  might  maintain  an  action  thereon  in  its  own 
name  against  a  prior  indorser,  without  regard  to  the  question 
whether  the  purchase  was  one  which  the  company  was  au- 
thorized by  law  to  make. 

§  718.  Bzpressly  prohibited  TransliBn.  —  There  are  many 
instances  in  which  conveyances  and  transfers  of  property 
made  by  or  to  corporations  have  been  given  effect,  although 
made  in  violation  of  prohibitions  contained  in  general  statutes 
or  the  charters  of  the  companies  themselves.' 

G. 

§  714.  ObUgations  resulting  from  the  Performanoe  of  Void 
Contracts.  —  Qeneral  Principles.  —  A  person  who  has  had  the 
use  and  benefit  of  property  belonging  to  another  person  is  not 
liable  to  the  owner  for  the  valjie  of  the  property,  if  it  was 
not  taken  wrongfully,  or  in  pursuance  of  an  express  or  im- 
plied agreement  to  make  compensation.  Under  these  cir- 
cumstances, however,  the  owner  of  the  property  may  reclaim 
it  in  specie,  unless  it  was  given  and  received  as  a  gift ;  and 
he  may  recover  the  proceeds  of  the  property,  if  it  has  been 

^  Ehrman  v.  Union  Central  Ins.  Bank  v.  Baldwin,  28  Minn.  198,  and 

Co.,  85  Ohio  St.  824;  St.  Joseph  First   Nat.    Bapk    v.   Pierson,   24 

Fire,  &c.  Ins.  Co.  v.  Hauok,  71  Mo.  Minn.  140.    These  cases  were  dis^ 

465;  State  of  Indiana  v.  Woram,  6  tinguished  in  National  Pemberton 

HiU,  87.  Bank  v.  Porter,  on  the  ground  that 

^  National  Pemberton  Bank  v,  in  Minnesota  only  the  re€U  owner 

Porter,  125  Mass.  888.     See  also  of  a  note  can  sue  on  it,  wliile  in 

First  Nat.  Bank  v.  Gillilan,  72  Mo.  Massachusetts  any  holder  of  nego- 

77;  Thornton  v.  National  Exchange  tiable  paper,  though  not  in  fact  or 

Bank,  71  Mo.  221 ;  Franklin  Ayenue  in  law  the  owner,  can  sue  with  the 

Savings  Inst.  v.  Board  of  Education,  consent  of  the  owner. 
75  Mo.  408.  •  See  tupra,  §§  678,  678. 

To  the  contrary,  see  Farmers',  &c. 
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converted  into  a  fund  of  money.  Thos,  if  anything  of  value 
is  given  by  one  party  to  another  under  an  attempted  agree- 
ment, which  was  not  consummated  for  want  of  the  necessary 
mutual  assent,  or  by  reason  of  the  want  of  authority  of  an 
agent  assuming  to  represent  one  of  the  parties,  an  action  may 
be  maintained,  without  reference  to  the  agreement,  to  re- 
cover the  thing  transferred,  or,  if  it  was  converted,  whatever 
may  be  equitably  due  for  the  value  received.  The  same 
rule  would  apply  if  the  agreement  had  been  consummated, 
but  was  not  legally  binding  by  reason  of  some  prohibition 
of  the  law,  unless  the  transaction  was  so  immoral  that  the 
courts  must,  for  reasons  of  public  policy,  decline  to  grant  a 
remedy. 

A  distinction  should  be  noted  .between  those  cases  where 
a  pai-ty  voluntarily  accepts  benefits  fi-om  another,  and  those 
cases  where  the  benefits  are  received  involuntarily.  In  the 
former  case,  the  law  raises  an  obligation  to  pay  whatever  is 
equitably  due  for  the  value  received ;  ^  but  in  the  latter  case 
there  is  no  liability  except  to  give  up  the  specific  things  re- 
ceived or  the  fund  into  which  they  have  been  converted,  if 
either  can  be  restored ;  a  person  cannot  be  made  to  pay  for 
what  is  thrust  upon  him  without  his  consent. 

These  doctrines  apply  in  deteimining  the  rights  and  lia 
bilities  of  corporations,  as  well  as  of  individuals.^ 

^  See  infra,  §  723.  *'  peraons  who  have  obtained,  at  the 

*  See  cases  cited  ia  the  following  expense  of  corporations,  benefit  by 

■eetions.  means  of   ultra  vires  transactions, 

In  Brioe  on  Ultra  Vires  (2d  Eng.  are  liable  to  repay  to  the  extent  of 

•d.  760),  it  is  laid  down  that  «<  in  the  benefit  so  derived."    Ibid.  814. 

every  case  a  corporation  mnst  ao-  See  per  Gifford,  L.  J.,  in  Re  Na- 

ooant   for   benefits  which    it   has  tional,  &o.   Building  Soc.,  L.   B. 

raceived  under  an  uUra  virea  trans-  6  Ch.  809,  quoted  tn/ro,  §  716,  n. 

action.     This  is  a  well-known  equi-  The  conclusions  here  stated,  when 

table  doctrine.    It  has  been  applied  properly  understood,  are  undoubt- 

not  only  to  persons  of  full  age,  and  edly  correct.      But  the  statement 

nnder  no  disabilily  civil  ot  mental,  that  the  principle  has  been  extended 

but  also  to  those  who  are  ander  to  oorporations  from   infants  and 

some  incapacity,  —  to  infants  and  lunatics  is  probably  inaccurate.    In 

to  lunatics.      From  these  persons  any  event,  the  cases  are  analogous 

the  principle  has  been  extended  to  only  to  a  limited  extent, 
corporations."    It  is  also  stated  that 
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§  715.  Ziiability  of  a  Corporatton  for  Money  or  other  Prop- 
erty received  under  a  Contract  'which  is  void  becaoBe  in  TlTrcegs 
of  the  Powers  of  its  Agents.  —  If  money  or  other  property  is 
given  to  a  corporation  under  a  contract  which  is  void  because 
the  agent  assuming  to  represent  the  corporation  in  the  trans- 
action had  no  authority  to  bind  it,  the  corporation  is  liable 
to  account  for  the  money  or  other  property  so  received.  If 
any  portion  of  the  property  has  been  preserved,  it  must  be 
restored  to  the  owner,  and  if  it  has  been  converted  into  a 
distibct  fund,  this  must  be  given  up.  The  corporation  must 
also  pay  the  value  of  anything  which  has  been  applied  to  its 
legitimate  purposes.^  But  its  liability  extends  no  fuither. 
It  cannot  be  charged  upon  the  abortive  contract,  nor  can  it 
be  compelled  to  pay  for  anything  received  by  its  agents 
without  authority  unless  subsequently  applied  to  some  au- 
thorized use.  The  liability  of  a  corporation,  in  certain 
cases,  to  make  compensation  for  what  it  has  received  under 
an  abortive  contract  is  not,  as  is  often  stated,  a  liability  to 
pay  for  the  benefits  received.  A  corporation  may  have  ob- 
tained important  benefits  under  an  attempted  contract,  and 
yet  be  under  no  obligatioh^fb  pay  for  them.^  The  obliga- 
tion fi  only  to  yield  up  to  the  owner  such  property  or 
funds  as  remain  in  its  possession,  and  to  pay  for  anything 
which  its  agents  have  rightfully  applied  to  its  uses. 

Thus,  in  B  urges  and  Stock's  Case,^  the  directors  of  a  life 
assurance  company  had  issued  policies  of  marine  insurance, 
and  applied  the  premiums  to  the  use  of  the  company.  Upon 
winding  up  the  company,  the  holders  of  the  policies  were 
held  not  to  be  entitled  to  prove  for  losses,  but  were  allowed 
the  amount  of  the  premiums  paid.  Vice-Chancellor  Page- 
Wood  said :  *^  They  had  no  consideration  for  the  premiums 

1  New  Castle,  &c.  '9*  R*  Co.  v,  v.  Norton,  9  Jar.  n.  s.  1308;  Wood 

Simpson,  23  Fed.  Rep.  214.  &  Brown's  Case,   10  W.  R.   662; 

>  See,    for    example,    Davis   v.  Key's  Case,  16  W.  R.  1103 ;  Athe- 

Old  Colony  R.  R.  Co.,  131  Mass.  nsBam  Life  Ass.  Sec.  v.  Pooley,  3 

258.  De  G.  &  J.  294,  300;  Re  London, 

•  Barges  &   Stock's  Case,  2  J.  &c.  Ass.  Co.,  30  L.  J.  Ch.   873, 

&  H.  441,  448;    and  cases  supra^  377. 
§  112.    See  also  British  Fh>y.  Soo. 
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they  paid.  The  directors,  it  is  true,  had  no  power  to  issue 
marine  policies,  but  they  had  power  to  receive  money,  and 
apply  it  for  the  benefit  of  the  company.  It  is  proved  that 
they  did  so  receive  and  apply  these  premiums,  and  the 
amount  might  have  been  recovered,  even  at  law,  as  money 
had  and  received.  The  proof  must  therefore  be  allowed  for 
the  amount  of  the  premiums  paid." 

§  716.  Idability  for  Borrowed  Money. — A  corporation  cannot 
be  charged  with  a  loan  of  money  made  by  its  directors  with- 
out authority ;  but  if  any  portion  of  the  money  was  applied  to 
the  proper  uses  of  the  company,  it  may  be  held  liable  to  that 
extent  at  least.  The  liability  of  the  company  does  not,  in 
such  case,  arise  from  the  contract  entei-ed  into  by  the  direc- 
tors, but  from  the  equitable  right  of  the  lender  to  recover 
his  money,  which  has  gone  to  swell  the  company *s  assets.^ 
Upon  the  same  ground,  it  follows  that,  if  money  borrowed 
by  the  agents  of  a  corpoitition  without  authority  has  been 
used  to  satisfy  valid  claims  existing  against  the  company,  the 
lender  will  be  entitled  to  stand  in  the  place  of  such  paid-off 
creditors  to  the  extent  that  his  money  has  gone  to  pay  off 
their  claims. 

lie  German  Mining  Company  '  is  a  leading  authority  upon 
this  point.  It  was  there  decided  that  the  directors  of  a  joint- 
stock  mining  company,  and  individual  shareholders  who  had 
advanced  money  which  was  used  to  meet  expenses  properly 
incurred  in  managing  the  company's  business  and  to  pay  off 
just  obligations,  were  entitled  to  be  reimbursed  the  amount 
advanced,  although  they  had  no  authority  to  borrow  on  be- 
half of  the  company. 

1  Manville  v.  Belden  Mining  Co.,  Johns.  V.  C.  090;  Lowndes  v.  Gar- 

17  Fed.   Rep.  425;   Humphrey  v.  nett,  Ac.  Mining  Co.,  33  L.  J.  Ch. 

Patrons'  Mercantile  Ass.,  60  Iowa,  418;  2  J.  &  H.  282;  Ulster  Ry.  Co.  v. 

eOT;  and  see  cases  below.  Banbridge,  &c.  Ry.  Co.,  Ir.  R.  2  £q. 

>  4  De  G.,  M.  &  G.  19,  41.    As  190;  Re  Cork,  &c.  Ry.  Co.,  L.  R.  4 

to  the  facts  of  the  case,  see  supra,  Ch.  748 ;  Baker's  Case,  1  Dr.  &  Sm. 

§  344*     To  similar  effect,  see  Re  55    Compare  Bank  of  Australasia  r. 

Norwich  Yam  Co.,  22  Beav.  143,  Breillat,  6  Moo.  P.  C.  152;  Scott  p. 

167;  Hoare*8  Case,  30  Beav.  225;  Colburn,  26  Beav.  276;  Santa  Cruz 

Re   Magdalena   Steam   Nav.  Co.,  R.  R.  Co.  o.  Spreckles,  65  Cal.  198. 
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In  Troup's  Case,^  Sir  John  Romilly,  M.  R.,  laid  down  the 
rule,  *^  that,  where  the  directors  of  a  company  have  no  power 
to  borrow  money,  the  repayment  of  money  cannot  be  en- 
forced by  the  lender  against  the  company ;  yet,  if  the  money 
has  been  bona  fide  applied  to  the  purposes  of  the  company, 
the'  bona  fide  lender  is  entitled  to  payment  as  against  the 
company." 

In  Be  Cork  and  Youghal  Railway  Co.,'  money  had  been 
raised  by  the  directors  of  a  corporation  by  an  unauthorized 
issue  of  bonds.  Lord  Hatherley  said :  *'*  The  money  having 
been  de  facto  bo  applied  to  the  legitimate  purposes  of  the 
company,  is  it  possible  that  the  company  should  be  allowed 
to  derive  the  benefit  of  all  the  expenditure  which  has  been 
thus  incurred,  and  claim  the  surplus  for  the  benefit  of  the 
fihareholders?  Can  the  shareholders  be  allowed  to  say  to 
the  bondholders,  ^  It  is  true  that  the  debts  have  been  cleared 
off  by  means  of  your  money,  but  you  are  not  the  pei'sons 
who  have  cleared  them  off;  and  you  are  not  to  receive 
the  benefit  of  it,  for  we  are  to  receive  the  benefit '  ?  The 
proper  course  to  be  taken  seems  to  be  this:  that  so  far  as  the 
company  have  adopted  the  proceedings  of  their  directors  by 
allowing  these  moneys  to  be  raised  on  the  issue  of  these  de- 
bentures, and  so  far  as  the  money  raised  by  the  issue  of  tlie 
debentures  has  been  applied  in  paying  off  debts  which  would 
not  otherwise  have  been  paid  off,  those  who  have  advanced 
the  moneys  ought  to  stand  in  the  place  of  those  whose  debts 
have  been  so  paid  off.'*  ^ 

^  Troup's  Case,  29  Beav.  853,  and  in  another  case  of  a  more  mod- 

356.  em  date,  where  there  was  money 

^  Re  Cork  &  Youghal  Ry.  Co.,  actually  lent  to  a  lunatic,  and  it 

L.  R.  4  Ch.  748,  760,  761.  went  in  paying  expenses  which  were 

*  In  Re  National,  &c.  Building  actually  necessary  for  the  lunatic. 

Soc.,  L.  R.  5  Ch.  309,  813,  Giffbrd,  In  such  oases,  it  has  been  held  that, 

L.  J.,  referring  to  the  above  cases,  although    the    party   lending    the 

said:  ^*  They  were  decided  upon  a  money  could  maintain  no  action, 

principle  recognized  in  old  cases,  yet,  inasmuch   as  his  money  had 

beginning  with  Marlow  v.  Pitfeild,  gone  to  pay  debts  which  would  be 

1  P.  Wms.  558,  where  there  was  a  recoverable  at  law,  he  could  come 

loan  to  an  infant,  and  the  money  into  a  court  of  equity  and  stand  in 

was  spent  in  paying  for  necessaries,  the  plaoe  of  those  creditors  whose 
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§  717.  "When  the  Ck>rponitloii  is  not  Liable.  —  In  considering 
the  application  of  thitt  doctrine,  it  xnast  be  borne  in  mind 
that  prima  facie  a  corporation  is  not  liable  for  money  bor- 
rowed by  itsi  directors  without  authority.  It  can  be  charged 
in  such  case  only  provided  it  be  shown  affirmatively  that  the 
money  has  been  appropriated  by  the  company.  There  is  no 
estoppel  in  a  case  of  this  kind :  the  money  must  have  been 
appropriated  by  tlie  company^  either  with  the  consent  of  all 
the  shareholders,  or  through  the  company's  agents,  while 
acting  within  the  authority  conferred  upon  them.  If  the 
oompany's  agents  have  used  the  money  for  unauthorized 
purposes,  though  the  company  may  have  been  benefited 
thereby,  it  cannot  be  charged.  A  corporation  cannot  be 
held  liable  merely  because  it  has  had  the  benefit  of  money 
which  has  been  applied  to  its  use  without  its  express  or 
implied  consent.^ 

§  718.  zaabiUty  of  MimiolpaUtlee.  —  The  relation  between 
a  municipality  and  the  officers  appointed  or  elected  for  its 
government  is  not  merely  that  of  principal  and  agent.  The 
officers  of  a  municipality  are  public  officials,  haying  certain 
governmental  powers;  and  these  powers  are  not  delegated 
by  the  municipality,  but  are  derived  from  the  legislature  of 
the  State.  It  follows,  therefore,  that  the  doctrine  of  ratifica- 
tion and  acquiescence  cannot,  as  a  rule,  be  invoked  so  as  to 
l^alize  or  render  binding  contracts  made  by  the  officers  of  a 
municipality  in  excess  of  their  authority.  Nor  is  it  material 
that  such  contracts  have  been  performed  by  one  of  the  par- 
ties. But  municipalities  as  well  as  private  corporations  must 
account  for  money  or  other  property  applied  by  their  officers 

debts  had  been  so  paid.    That  is  tibnal,   &o.  Buflding   Society,  Ex 

the  principle  of  those  cases.    It  is  parte  Williamson,  L.  R.  6  Ch.  809; 

a  very  clear  and  definite  principle,  Re  Victoria,  &c.  Building  Society, 

which  ought  not  to  be  departed  L.   R.   9   £q.   606;    Hawtayne  v. 

fn»n."  Bourne,  7  M.  &  W.  595;  Zottman 

<  See  Worcester  Com  Exch.  Cc's  v.  San  Francisco,  20  Cal.  96;  Mur- 

Case,  3  De  6.,  M.  ft  G.  180;  Ex  phy  9.  City  of  Louisville,  9  Bush, 

parte  Cropper,  1  De  G.,  M.  ^  G.  189;    Second  Avenue  R.  R.  Co.  p. 

147;  Be  Kent  Benefit  Building  So-  Mehrbach,  49  N.  Y.  Super.  Ct  267. 

€iel^,  1  Br.  ft  Sm.  417 ;  Re  Na-  iSiipni,  i  714. 
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to  authorized  uses,  although  the  money  or  property  so  applied 
was  received  under  an  agreement  which  is  wholly  void. 

This  was  decided  by  the  Supreme  Court  of  the  United 
States  in  Hitchcock  v.  Galveston.^  The  Mayor  and  Council 
of  the  city  of  Galveston  had  entered  into  a  contract  with  the 
plaintiff  to  issue  certain  bonds  of  the  city,  payable  at  a  future 
day,  in  payment  for  the  paving  of  certain  streets.  After  a 
portion  of  the  work  had  been  performed,  the  Mayor  and 
Council  declared  the  contract  to  be  null  and  void,  and  noti- 
fied the  plaintiff  to  that  effect.  The  plaintiff  thereupon 
brought  suit  to  recover  damages  for  the  breach  of  the  con- 
tract. Upon  demurrer  to  the  petition  the  Circuit  Court 
rendered  judgment  for  the  defendant,  for  the  reason  that 
the  city  had  no  power  to  issue  the  bonds  agreed  upon.  This 
ruling  was  reversed  by  the  Supreme  Court.  Mr.  Justice 
Strong,  delivering  the  opinion,  said :  ^^  If  it  were  conceded 
that  the  city  had  no  lawful  authority  to  issue  the  bonds  de- 
scribed in  the  ordinance  and  mentioned  in  the  contract,  it 
does  not  follow  that  the  contract  was  wholly  illegal  and  void, 
or  that  the  plaintiffs  have  no  rights  under  it.  They  are  not 
suing  upon  the  bonds,  and  it  is  not  necessary  to  their  success 
that  they  should  assert  the  validity  of  those  instruments.  It 
is  enough  for  them  that  the  city  council  have  power  to  enter 
into  a  contract  for  the  improvement  of  the  sidewalks ;  that 
such  a  contract  was  made  with  them  ;  that  under  it  they 
have  proceeded  to  furnish  materials  and  do  work  as  well  as 
assume  liabilities ;  that  the  city  has  received  and  now  enjoys 
the  benefits  of  what  they  have  done  and  furnished  ;  that  for 
these  things  the  city  promised  to  pay ;  and  that,  after  having 
received  the  benefit  of  the  contract,  the  city  has  broken  it. 
It  matters  not  that  the  promise  was  to  pay  in  a  manner  not 
authorized  by  law.    If  payments  cannot  be  made  in  bonds 

1  96  U.  S.  850,  851.     See  also  Gas   Light,  &o.    Co.,  98  lU.  415. 

Allegheny  City  v.  McClurkan,  14  Compare,  however,  Zottman  v.  San 

Pa.  St.  88;  Argenti  v.  San  Fran-  Francisco,    20    Cal.    96;    City  of 

Cisco,  16  Cal.  255,  265;  Maher  v.  Natchez  v.  Mallery,  54  Miss.  499; 

City  of  Chicago,  88  111.  266;  City  and  see  suptxi,  §  621. 
of  East  St.  Louis  o.  East  St.  Louis 
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because  their  issue  is  ultra  viret^  it  would  be  sanctioning  rank 
injustice  to  hold  that  payment  need  not  be  made  at  all.  Such 
is  not  the  law.  The  contract  between  the  parties  is  in  force, 
so  far  as  it  is  lawful." 

Upon  a  similar  principle,  it  has  been  held  that,  although 
negotiable  bonds  issued  by  the  officers  of  a  muuicipality  in 
its  name  are  not  binding  upon  the  municipality  if  issued 
without  authority,  yet  if  the  money  received  from  the  pur- 
chasers of  the  bonds  was  received  and  applied  by  the  officers 
of  the  municipality  for  an  authorized  purpose,  an  action  will 
lie  against  the  municipality  for  the  money  so  had  and  re- 
ceived to  its  use ;  and  if  the  original  purchaser  of  the  bonds 
has  transferred  them  to  subsequent  holders,  the  latter  may 
recover  as  assignees  of  the  original  holders'  claim.^ 

§  719.  The  Right  of  a  Corporation  to  recover  Compensation 
where  its  Property  has  been  transferred  under  a  Void  Agree- 
ment. —  If  any  property  belonging  to  a  corporation  is  trans- 
ferred under  an  agreement  which  is  legally  void,  or  which 
was  never  consummated,  the  corporation  may  compel  the 
transferee  to  yield  up  what  he  has  so  received.^  In  many  in- 
stances, the  corporation  would  be  entitled  to  additional  relief. 
Thus,  if  the  party  who  received  the  property  voluntarily  ap- 
plied it  to  his  own  use,  he  would  be  liable  to  the  corporation 
for  the  value  of  the  property  so  applied,  because  the  law 
would  raise  an  obligation  to  pay  for  the  sarae.^ 

Money  belonging  to  a  corporation  and  received  from  its 

1  Gause  v.  City  of  Clarksville,  1  plied  to  the  use  of  the  company  with 

McCrary,  78.  its  consent;  that  is,  with  the  con- 

*  Hardy  r.  Metropolitan  Land,  sent  of  all  the  shareholders,  or  of  an 

&c.  Co.,  L.  R.  7  Ch.  427;  Ernest  v.  agent  duly  authorized.    But  a  cor^ 

Croysdill,  2  De  6.,  F.  &  J.  175;  poration  cann9t  be  compelled  to  pay 

Bryson  e.  Warwick,  Ac.  Canal  Co.,  for  property  received  by  its  agents 

1  Sm.  &  6.  447;  4  De  6.,  M.  &  G.  without  authority,  and  applied  to 

711 ;  Znlueta's  Claim,  L.  R.  6  Ch.  its  use  without  authority,  the  rights 

444;  Parker  v.  McKenna,  L.  R.  10  of  no  innocent  party  being  involved. 

Ch.  96;*/f»  re  Canadian  Oil  Works  Under  these  circumstances,  the  cor- 

Co.,  Hay's  Case,  L.  R.  10  Ch.  598.  poration  can  only  be  compelled  to 

'  A  corporation  would  be  equally  yield  up  the  property  or  its  pro- 
liable  to  pay  for  property  received  ceeds.    See  supra  ^  §  714. 
under  a  void  contract,  if  it  was  ap- 
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agents  under  a  void  agreement  may,  therefore,  usually  be 
recovered  as  so  much  money  had  and  i*eceived.^  Upon  the 
same  principle,  it  has  been  held  that,  where  the  property 
of  a  railroad  company  is  taken  and  used  under  a  lease  which 
is  void  because  executed  by  the  ^company's  officers  without 
obtaining  the  consent  of  the  shareholders,  as  required  by  the 
law  under  which  the  company  was  organized,  the  company 
is  entitled  to  recover  from  the  lessee  just  compensation  for 
the  use  of  the  property  without  regard  to  the  lease.^ 

§  720.  If  the  delivery  of  the  property  was  unauthorized,  and 
wrongful  as  against  the  corporation  and  its  shareholders,  and 
the  party  receiving  the  property  had  notice  of  the  wrong,  he 
would  be  liable  to  the  corporation  for  the  loss  sustained  by  it, 
or  at  least  for  the  full  value  of  the  property  misappropriated. 
This  would  clearly  be  the  rule  where  property  or  funds  be- 
longing to  a  corporation  are  transferred  by  its  agents,  or  used 
under  an  agreement  which  is  in  excess  of  the  company's 
charter,  and  therefore  void.  Every  person  dealing  with  the 
agents  of  a  corporation  is  bound  to  take  notice  of  the  com- 
pany's charter ;  and  it  is  settled  that  no  agent  of  a  corpora- 
tion has  authority  to  enter  into  a  contract  which  is  in  excess 
of  the  charter,  or  to  execute  a  void  contract.  A  person  who 
receives  property  or  funds  of  a  corporation  from  the  com- 
pany's agents,  under  a  contract  which  he  knew  or  ought  to 
have  known  to  be  in  excess  of  the  company's  charter  and 
void,  may  therefore  be  charged  by  the  corporation  as  a  joint 
wrong-doer  with  its  agents.^  Under  these  circumstances,  if 
the  agents  of  the  corporation  refuse  to  institute  proceedings 
in  the  name  of  the  corporation  to  recover  the  property  or 
funds  misapplied,  the  shareholders  may  sue  on  its  behalf  to 
protect  their  equitable  interests ;  and  if  a  receiver  or  official 
representative  has  been  appointed,  the  latter  may  sue  on 
behalf  of  all  the  parties  interested.^ 

^  Harriman  v.  First  Bryan,  &o.        '  Zolaeta's  Claim,  L.  R.  6  Ch. 

Church,  68  6a.  186 ;  Pienon  v.  Mo-  444 ;  Hardy  v.  Metropolitan  Land, 

Curdy,  88  Hun,  520.  &o.  Co.,  L.  R.  7  Ch.  427. 

*  Farmers'  Loan  8c  Trust  Co.  o.        ^  See  n^pro,  Chapter  V. 
St.  Joseph,  &o.  R.  R.  Co.,  1  Mc* 
Crary,  247. 
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§  721.  UabiUty  to  aoootint  for  Anything  received  tinder  an 
Agreement  ^rhioh  is  Void  because  prohibited  by  Ziaw.  —  The 
general  rule  is,  that,  if  an  agreement  is  legally  void  and  un* 
enforceable  by  reason  of  some  statutory  or  common  law  pro- 
hibition, either  party  to  the  agreement  who  has  received 
anything  from  the  other  party  and  has  failed  to  perform  the 
agreement  on  his  part  must  account  to  the  latter  for  what 
has  been  so  received.  Under  these  circumstances,  the  courts 
will  grant  relief  irrespective  p{  the  invalid  agreement,  unless 
it  involves  some  positive  immorality,  or  there  are  other  rea- 
sons of  public  policy  why  the  courts  should  refuse  to  grant 
any  relief  in  the  case.^  And  if  one  of  the  parties  to  a  prohib- 
ited and  void  agreement  is  innocent  of  any  wrong,  the  courts 
will  always  compel  the  guilty  party  to  account  for  whatever 
he  has  received  under  the  agreement. 

Actual  performance  by  a  party  to  an  illegal  agreement 
of  the  obligations  stipulated  for  by  the  other  party,  is  of 
course  a  su£Bcient  accounting  for  the  consideration  recdved 
from  such  party.  The  party  seeking  to  recover  irrespect- 
ive of  the  void  agreement  can  only  recover  what  is  equita- 
bly due. 

These  doctrines  have  been  applied  repeatedly  in  suits  aris- 
ing out  of  contracts  entered  into  by  corporations  although 
prohibited  by  statute  or  by  the  common  law ;  and,  although 
the  contracts  were  held  illegal  and  unenforceable  in  these 
cases,  a  recovery  was  allowed  to  the  extent  of  the  considen^ 
tion  received.' 

>  The  ocmrta  can,  of  conrse,  grant  The  decisions  iodieatei^at  i^e  nial>- 

no  relief  if  the  statute  expressly  says  ter  rests  largely  in  the  discretion  of 

that  they  shall  not.    It  is  sometimes  the  court  in  each  particular  case. 
said  to  be  a  maxim,  In  pari  delicto        '  White  r.   Franklin   Bank,  22 

fne/tor  ett  conditio  poMsidentii.     The  Pick.  181 ;  Dill  v.  Warehani»  TMetc. 

word  delicto  in  this  instance,  how-  (Mass.)  438;  £l>i8cepa]  Society  r. 

ever,  means  something  more  than  Episcopal   Church,    1    Pick.    873; 

'mere  illegality.     It  is  difficult  to  Whitney   9.    Pfeay,   24    Ark.    22; 

define  what  constitutes  such  immo-  Philadelphia  Loan  Co.  v.  Towner, 

nJity  as  will  cause  the  courts  not  19 Conn.  249;  Foulke  v,  San  Diego, 

only  to  declare  a  contract  legally  &c.  R.  R.  Co.,  51  Cal  8S5;  Farmers' 

mkd^  hat  to  refuse  all  relief  to  the  Loan  &  Trust  Co.  v.  St.  Joseph,  &o. 

partieB  irrespectiye  of  the  contract.  B.  B.  Co.,  1  McCraiy,  247;  Madi- 
voi»  II.  — 10 
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Thus  although  negotiable  paper  discounted  by  a  corpora- 
tion, in  violation  of  the  law  of  New  York  restraining  un- 
authorized banking,  cannot  be  enforced  by  the  corporation, 
the  money  advanced  on  such  discount  may  be  recovered.^ 

So  where  the  charter  or  general  laws  governing  a  corpora- 
tion provide  that  its  contracts  shall  not  be  binding  unless 
made  in  a  particular  form,  a  suit  may  nevertheless  be  main- 
tained to  recover  the  value  actually  received  under  a  contract 
which  is  rendered  void  by  the  statute.^  / 

§  722.  Money  paid  may  be  recovered.  —  If  one  of  the  par^ 
ties  to  a  contract  which  is  void  for  illegality  pays  money  to 
the  other  party  in  part  performance  of  the  contract,  and  the 
contract  is  then  abandoned  before  it  has  been  performed  on 
the  other  side,  the  party  who  so  advanced  his  money  is  en- 
titled to  recover  the  same,  unless  the  transaction  was  posi- 
tively immoral.  This  was  the  decision  in  Spring  Company 
V.  Knowlton.*  The  directors  of  the  corporation  which  was 
sued  in  that  case  had  resolved  to  increase  the  amount  of 
its  capital  stock,  and  the  plaintiff  had  subscribed  for  a 
portion  of  the  new  issue  of  shares,  and  paid  a  part  of  the 
amount  of  his  subscription.  Before  any  certificate  had  been 
issued  by  the  corporation,  the  plan  of  increasing  the  com- 
pany's capital  stock  was  abandoned,  it  being  illegal  and 
fraudulent  It  was  held  that,  although  the  plaintiff  had 
been  a  party  to  the  fraudulent  and  illegal  plan  of  increasing 

80H  Ave.  Baptist  Church  v.  Baptist        '  Fonlke  v.  San  Diego,  &c.  B.  B. 

Church,  78  N.  T.  82;  Tracy  v.  Tal-  Co.,  61  Cal.  865.     A  provision  of 

nage,  14  N.  Y.  162,  101;  Curtis  this  character  would,  however,  in 

V,  Leavitt,  15  N.  Y.  14,   15,  95;  most  instances,  be  construed  as  a 

Sackett's  Harbor  Bank  v.  Codd,  18  regulation  for  the  internal  govern- 

N.  Y.  240;  Oneida  Bank  v.  Ontario  ment  of  the  corporation,  (see  supra, 

Bank,  21  N.  Y.  490,  496;  Vanatta  §  675,)  and  the  informality  of  a  con- 

V.  State  Bank,  9  Ohio  St.  27;  United  tract  would  merely  raise  a  question 

States   Express  Co.   v,   Lucas,   36  of  agency. 

Ind.  861.     See  /n  re  Cork,  &c.  By.         »  Spring  Co.  v.  Knowlton,  108 

Co  ,  L.  B.  4  Ch.  748.  U.   S.  49,  affirming  Knowlton   v, 

1  Pratt  V.  Short,  79  N.  Y.  487;  Congress,     &o.     Spring    Co.,     14 

Pratt  V.  Eaton,  79  N.  Y.  449,  re-  Blatchf.    864.      Contra,  Knowlton 

versing  18  Hun,  298;  and  see  «v/>ra,  v.  Congress,    &c.    Spring   Co.,  67 

§  670.  N.  Y.  518. 
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the  stock,  he  was  entitled  to  recover  the  money  he  had  paid 
on  his  subscription.^ 

§  723.  Cases  where  tliere  is  no  Idablllty  of  any  Character.  — 
In  some  instances  a  party  to  an  agreement  which  is  legally 
Yoid  may  have  the  full  benefit  of  performance  of  the  agree- 
ment by  the  other  party,  without  incurring  any  legal  liability 
either  to  make  compensation  for  a  breach  of  the  agreement, 
or  to  account  for  the  consideration  received.  Thus  the  courts 
will  grant  no  relief  of  any  kind  to  a  party  who  has  performed 
a  legally  void  agreement,  if  the  agreement  is  positively  im- 
moral, or  there  are  reasons  of  public  policy  or  an  express 
statutory  prohibition  preventing  the  codrts  from  interfering 
between  the  parties.^ 

There  are  also  certain  cases  in  which  the  law  imposes  no 
obligation  to  make  compensation  for  benefits  received,  how- 
ever valuable  they  may  have  been,  unless  there  was  a  valid 
contract  to  pay  for  them.  Property  or  funds  received  under 
a  void  agreement,  or  their  proceeds,  if  they  can  be  traced, 
must  undoubtedly  be  yielded  up  to  the  owner.  So,  in  certain 
cases,  the  law  imposes  an  obligation  to  make  compensation 
for  a  benefit  received,  although  there  was  no  express  or  im- 
plied agreement  to  pay  for  it ;  as,  for  example,  where  money 
or  any  tangible  property  is  received  and  appropriated  by  a 
party,  or  where  money  is  paid  under  legal  compulsion  for  the 
use  of  another.  In  these  cases  a  debt  is  created  by  operation 
of  law.  If,  however,  the  benefit  received  is  not  of  such  a 
character  as  to  give  rise  to  a  technical  debt  which  could  be 
recovered  at  common  law  under  an  indebitatus  count,  and 
there  is  no  equitable  relation  between  the  parties  giving  rise 
to  an  equitable  obligation,  the  party  receiving  the  benefit 
cannot  be  compelled  to  pay  for  it  unless  he  agreed  to  do  so.^ 

1  See  also  New  Castle,  &c.  Rj.  In  pari  delicto  potior  est  conditio  de- 
Co.  9.  Simpson,  21  Fed.  Rep.  533;  fendentis,  or  ex  dolo  malo  non  oritur 
Vanatta  v.  State  Bank,  9  Ohio  St.  actio.  See  Pollock's  Principles  of 
27;  White  v.  Franklin  Bank,  22  Contracts;  Holman  v.  Johnson, 
Pick.  181 ;  Dill  r.  Wareham,  7  Mete.  Cowp.  841,  843,  per  Lord  Mans- 
(Mass.)  488.  field. 

*  This    doctrine    is    commonly  '  See    LangdelPs    Summary   of 

stated  in  the  form  of  the  maxim,  Contracts,  §§  90-98. 
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Davis  V.  Old  Colony  Railroad  Co.^  was  a  suit  against 
a  railroad  company  whose  officers  had  executed  a  contract 
guaranteeing  the  payment  of  the  expenses  of  a  musical  fes- 
tival, in  the  expectation  that  it  would  be  of  pecuniary  benefit 
to  the  company  by  increasing  its  proper  business.  An  action 
having  been  brought  on  this  agreement,  the  Supreme  Court 
of  Massachusetts  held  that  the  contract  was  unauthorized, 
and  that,  as  nothing  in  money  or  property  had  been  received 
by  the  corporation,  it  could  not  be  charged  with  liability. 

Thomas  v.  Railroad  Co.'  is  another  case  in  which  the  de- 
fendant was  not  liable,  either  under  the  contract  which  had 
been  acted  upon,  or  irrespective  of  the  contract.  A  railroad 
company  had  executed  a  lease  of  its  railroad  property  for 
twenty  years,  with  the  condition  that  it  should  have  the  right 
to  terminate  the  lease  at  any  time  on  paying  the  lessee  the 
value  of  the  unexpired  term,  to  be  determined  by  arbitrators. 
After  the  parties  had  acted  under  the  lease  for  five  years, 
the  railroad  company  resumed  possession  of  the  property,  and 
refused  to  pay  the  value  of  the  unexpired  term.  An  action 
of  covenant  having  been  brought  for  the  refused  to  arbitrate^ 
the  court  held  that  the  contract  was  void  because  depriving 
the  company  of  the  power  of  performing  its  obligations  to  the 
public,  and  that  the  plaintiff  could  not  recover. 

§  724.  Property  acquired  on  Joint  Acooimt  under  Illegal  Con- 
tracts. —  If  the  parties  to  a  contract  which  is  illegal  and  void 
have  acquired  property  in  pursuance  of  the  contract,  the 
courts  will  not  refuse  to  adjudicate  the  equitable  rights  of 
the  parties  to  the  property  so  acquired.^  Thus  it  was  held, 
that,  although  certain  leases  of  telegraph  lines  executed  by 
the  Union  Pacific  Railway  Company  to  various  telegraph 
companies  were  contrary  to  public  policy  and  void,  because 
in. violation  of  the  duties  assumed  by  the  railway  company 
to  the  public,  yet  as  the  contract  had  been  acted  upon  by  the 

1  Davia  v.  Old  Colony  R.  R.  Co.,  «  101  U.  8.  71. 

181  Man.  258.    The  agreement  in  •  See  Brooks  v.  Martm,  2  Wall, 

this   case   was   void,   because  the  70;  Planters'  Bank  v.  Union  Bank, 

agents  of  the  companiee  exceeded  16  Wall.  488;  Cook  «.  Sherman,  20 

their  powers.  Fed*  Bep*  187. 
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parties,  and  new  property  added  bj  the  telegraph  companies 
to  the  lines  which  they  had  received,  the  railway  company 
could  not  take  back  the  lines  until  an  adjustment  had  been 
made  between  the  parties  according  to  the  equities  of  the 
case.  McCrary,  J.,  said  :  ^*  Even  if  we  assume  that  the  con- 
tract is  void,  the  property  accumulated  or  constructed  under 
it  must,  as  between  the  parties,  be  disposed  of  according  to 
equity,  and  the  court  will  not  refase  to  deal  with  that  prop- 
erty on  the  ground  that  it  was  acquired  under  an  illegal 
contract"  ^ 

The  learned  judge  also  held  that  the  railway  company 
ought  not  to  be  permitted  to  disregard  the  contracts,  and 
take  back  its  property  without  giving  up  what  it  had  re- 
ceived under  the  contracts,  or  making  just  compensation  to 
the  other  party. 

H. 

§  726.  The  IdabUity  of  •  Corporation  for  Torts.  —  The  Gen- 
eral Rule.  —  It  was  at  one  time  thought  impossible  that  a 
corporation  could  be  liable  for  a  tort,  and  particularly  for  a 
tort  involving  the  malicious  intention  of  the  offender.  It  was 
argued  that  a  corporation  is  an  invisible,  intangible,  and  soul* 
less  being,  and  therefore  cannot,  in  the  nature  of  things,  be 
guilty  of  a  wrong.  But  this  opinion  was  based  upon  a  mis- 
conception of  expressions  used  in  a  purely  figurative  sense, 
and  is  now  wholly  obsolete. 

It  must  be  borne  in  mind  that  a  corporation  is  but  an  as- 
sociation of  individuals,  like  a  partnership,  and  that  the  only 
radical  distinction  between  a  corporation  and  a  copartnership 
arises  from  the  fact  that  an  incorporated  association  is  recog- 
nized by  law  as  an  aggregate  body,  acting  in  one  name.  There 
is  certainly  no  reason,  founded  on  principle,  why  a  corpora- 

*  Western    Union    Tel.    Co.    v.  Union  Pacific  Ry.  Co.,  1  McCrary, 

Union  Facifie  Ry.  Co.,  1  McCrary,  641;  Western  Union  Tel.   Co.   9. 

502;  American  Union  Tel.  Co.  o.  Burlington,    &c.  Ry.   Co.,   8   Mc- 

Union  Pacific  Ry.  Co.«  1  McCrsry,  Crary,  IdO. 
188;    Atlantic,    &c.    TeL    Co.    v. 
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tioQ  bhould  not  be  charged  with  the  torts  of  its  agents^  to  the 
same  extent  as  an  individual,  or  a  copartnership,  or  other  vol- 
untary association,  under  similar  circumstances. 

§  726.  Every  tort  committed  by  a  corporation  necessarily 
involves  an  anauthoiized  exercise  of  corporate  power;  but 
that  is  no  Reason  why  the  company  should  not  be  held  liable 
for  the  consequences.  If  an  association  is  guilty  of  a  wrong, 
it  seems  very  clear  that  the  fact  that  the  association  com- 
mitted the  wrong  in  a  manner  prohibited  by  law  should  not 
deprive  the  iujured  party  of  relief.  Accordingly,  it  is  settled 
that  a  corporation  cannot  set  up  as  a  defence  in  an  action  for 
the  wrongful  invasion  of  another's  rights,  that  authority  was 
not  conferred  by  the  charter  to  do  the  act  complained  of,  in 
a  corporate  capacity.  Mr.  Justice  Swayne  said:  ^^  Corpora- 
tions are  liable  for  every  wrong  they  commit,  and  in  such 
cases  the  doctrine  of  vitra  vires  has  no  application.  They 
are  liable  for  the  acts  of  their  sei*vants,  while  such  servants 
are  engaged  in  the  business  of  their  principal,  in  the  same 
manner  and  to  the  same  extent  that  individuals  are  liable 
under  like  circumstances.  An  action  may  be  maintained 
against  a  corporation  for  its  malicious  or  negligent  torts, 
however  foreign  they  may  be  to  the  object  of  its  creation  or 
beyond  its  granted  powera.  It  may  be  sued  for  assault  and 
battery,  for  fraud  and  deceit,  for  false  imprisonment,  for 
malicious  prosecution,  for  nuisance,  and  for  libel.  In  cer- 
tain cases  it  may  be  indicted  for  misfeasance  or  nonfea- 
sance touching  duties  imposed  upon  it  in  which  the  public 
are  interested.  Its  offences  may  be  such  as  will  forfeit  its 
existence."  ^ 


1  NatioDal  Bank  v.  Graham,  100  Go.,  23  N.  J.  Law,  807;  Brokaw  v. 

U.  S.  699,  702.    T9  the  same  effect,  New  Jersey  R.  B.,  ka.  Co.,  32  N.  J. 

see  Baltimore,  &c.   R.   R.   Co.  v.  Law,  328;  Ramsden  v.  Boston,  &o. 

Fifth  Baptist  Church,  108  U.  S.  R.  R.  Co.,  104  Mass.  120;  Peebles 

817,  380;  Philadelphia.  &c.  R.  R.  v.  Patapeco  Guano  Co.,  77  N.  Car. 

Co.  V.  Quigley,  21  How.  210;  Mer-  233;  Chicago,  &o.  R.  R.  Co.  v.  Davis, 

chants'    Bank   t;.   State   Bank,  10  86  111.  20;  Vinas  v.  Merchants',  &c 

Wall.  604,  645;    New  York,  &c.  Ins.  Co.,  27  La.  Ann.  367;  Hays  0. 

R.  R.  Co.  V.  Schuyler,  34  N.  Y.  80,  Houston,  &c.  R.  R.  Co.,  46  Tex. 

49,  60;  State  v.  Morris,  &c.  R.  R.  272;  Western  Union  TeL  Co.  v. 
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§  727.  Zlliutnitlonfl.  —  In  accordance  with  the  rule  above 
stated,  it  is  now  settled  that  a  corporation  may  be  held  liable 
for  damages  caused  by  the  deceit  or  false  representations  of 
its  agents.^  A  corporation  may  also  be  held  responsible  for  a 
libel  or  slander  published  by  its  authority ; '  for  an  assault 
and  battery  or  a  false  imprisonment ;  ^  for  knowingly  keep- 
ing a  mischievous  animal ;  ^  for  a  vexatious  civil  suit ; '  and 
for  a  malicious  prosecution.^ 

Eyser,  2  Col.  141 ;  Ranger  o.  Great  Van  Aemaxn  o.  MoCone,  82  Han, 

Western  Ry.  Co.,  6  H.  L.  C.  86;  816;  Evening  Journal  Ass.  v.  Mo- 

Goodspeed  v.  East  Haddam  Bank,  Dermott,  44  N.  J.  Law,  480;  Aldrioh 

22    Conn.    530;    Fishkill    Savings  o.  Press  Printing  Co.,  9  Minn.  188; 

Inst.  V.  National  Bank,  80  N.  Y.  Detroit  Daily  Post  Co.  v.  McArthur, 

162 ;  South  &  North  Alabama  R.  R.  16  Mich.  447 ;  Hewitt  v.  Pioneer  Press 

Co.  r.  Chappell,  61  Ala.  627.  Co.,  23  Minn.  178;  Vinas  v.  Mer- 

'  Mackay  v.  Commercial  Bank,  chants',  &o.  Ins.  Co.,  27  La.  Ann. 

L.  R.  5  P.  C.  894;  National  Ex-  867;  Whitfield  v.  Southeastern  Ry. 

change  Co.  v.  Drew,  2  Macq.  App.  Co.,  El.,  Bl.  &  El.  115;   Tench  o. 

Cas.   103,  124  et  seq,;  Ranger  v.  Great  Western  Ry.   Co.,  82  U.  C. 

Great  Western  Ry.  Co. ,  6  H.  L.  Cas.  Q.  B.  452. 

72;  Barwick  o.  English  Joint  Stock  •  Hewett  v.  Swift,  8  Allen,  420; 
Bank,  L.  R.  2  Ezch.  259;  Kennedy  Ramsden  v.  Boston,  &o.  R.  R.  Co., 
V.  Panama,  &c.  Mail  Co.,  L.  R.  2  104  Mass.  117;  Frost  o.  Domestic 
Q.  B.  689 ;  Erie  City  Iron  Works  r.  Sewing  Machine  C6.,  188  Mass.  568 ; 
Barber,  106  Pa.  St  125;  Peebles  v.  Jackson  p.  Second  Ave.  R.  R.  Co., 
PatapsooGuanoCo.«77N.Car.288;  47  N.  Y.  274;  Pennsylvania  R.  R. 
Lamm  o.  Port  Deposit,  &c.  Ass.,  49  Co.  v,  Vandiver,  42  Pa.  St.  865; 
Md.  288;  Cragie  r.  Hadley,  99  N.  Y.  Chicago,  &c.  Ry.  Co.  v.  Williams,  55 
131;  New  York,  &c.  R.  R.  Co.  p.  HI.  185;  St.  Louis,  &c.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  80;  Butler  v.  Dalby,  19  111.  858;  Owsley  v.  Mont- 
Watkins,  18  WalL  456;  Candy  v.  gomery,  &c.  R  R  Co.,  87  Ala.  560; 
Gk)be  Rubber  Co.,  87  N.  J.  Eq.  Philadelphia,  &c.  R.  R.  Co.  v.  Der- 
175;  Fogg  V.  Griffin,  2  Allen,  1.  by,  14  How.  468;  American  Ex- 
Compare  Western  Bank  v.  Addie,  press  Co.  o.  Patterson,  78  Ind.  480; 
L.  R.  1  H.  L.  Sc.  145,  157.  Lynch  v.  Metropolitan  El.  Ry.  Co., 

*  Philadelphia,  &c.  R.  R.  Co.  o.  90  N.  Y.  77. 
Quigley,  21  How.  202;  Samuels  v.         ^  Stiles  v.  Cardiff,  &c.  Nav.  Co., 

Evening  Mail  Co.,  75  N.  Y.  604,  88  L.  J.  Q.  B.  810. 
reversing  s.  c.  9  Hun,  288;  Howe        *  Goodspeed    v.    East   Haddam 

Machine  Co.  o.  Souder,  58  Ga.  64;  Bank,  22  Conn.  530. 
Maynard  v.  Fireman's  Fund  Ins.         *  Vance  v.  Erie  Ry.  Co.,  82  N.  J. 

Co.,  84  Cal.  48;  47  Cal.  207;  John-  Law,  334;  Ricord  v.  Central  Pacific 

son  V.  St.   Louis,  &c.   Co.,  2  Mo.  R.  R.  Co.,  15  Nev.   167;  Reed  v. 

App.  565;  Boogher  v.  Life  Ass.,  75  Home  Savings  l^ank,  130  Mass.  448; 

Mo.  819;    Payne  v.  Western,   &c.  Morton  v.  Metropolitan  Life  Ins. 

B.  R.  Co.,   18  Lea  (Tenn.),  507;  Co.,  84  Han,  866,  Jordan  v.  Al»- 


§  728  THE  LAW  OP  PRIVATB  OOBPOBATIONS.  698 

The  liability  of  a  corporation  for  an  infringement  of  the 
property  rights  of  others  is  well  settled.  A  corporation  may 
be  charged  with  any  wrong  which  can  be  committed  through 
an  i^ent^ 

§  728.  The  Ziiability  of  a  Ck>rporatlon  to  pay  Exemplary  Dam- 
ages. —  It  is  an  anomaly  in  the  law,  that  exemplary  or  puni- 
tive damages  are  allowed  in  a  purely  civil  suit.  The  common 
law  enables  a  plaintiflE  to  recover  full  compensation  for  an 
injury  he  has  suffered  ;  whatever  is  given  in  addition  to  this 
is  a  gift,  not  compensation  or  damages.  Exemplary  damages 
must  therefore  be  considered  a  penalty  or  punishment  in- 
flicted upon  the  defendant,  for  the  public  good;  the  fine, 
however,  being  given  by  way  of  gratuity  to  the  person  upon 
whom  the  tort  was  committed,  instead  of  being  recoverable 
by  the  people  in  a  criminal  prosecution. 

It  would  seem  to  follow  that  punitive  damages  should  not 
be  inflicted  except  for  an  actual  wrong,  —  a  malfeasance  or  a 
neglect;  and,  consequently,  that  a  corporation  which  was 
guilty  of  no  fault  or  neglect  in  selecting  its  agents  should  not 
be  compelled  to  pay  a  penalty  for  a  malicious  act  committed 
without  its  consent  or  knowledge.  In  such  case  the  inno- 
cent shareholders  should  not  be  punished,  besides  being  com- 
pelled to  make  compensation  for  a  wrong  committed  by 
another  person.^ 

bama,  &c.  R.  R.  Co.,  74  Ala.  85,  CouQties  Ry.  Co.,  10  Exch.  852; 
overmling  Owsley  v,  MoDtf^omery,  Henderson  v.  Midland  Ry.  Co.,  20 
&c.  R.  R.  Co.,  37  Ala.  560;  Boogher  W.  R.  28;  Walker  r.  Southeastern 
V.  Life  Ass.,  75  Mo.  810,  oyerruUng  Ry.  Co.,  L.  R.  5  C.  P.  640. 
Gillettv.  Missouri  Valley  R.R.  Co.,  ^  Fishkill  Savings  Inst  v.  Na- 
55  Mo.  815;  Copley  v.  Grover,  &c.  tional  Bank,  80  N.  T.  162;  Haiti- 
Machine  Co.,  2  Woo<l8,  494;  (lood-  more,  &c.  R.  R.  Co.  v.  FifUi  Bap- 
speed  9.  East  Haddam  Bank,  22  tist  Church,  108  U.  S.  817,  380. 
Conn.  580;  Wheless  v.  Second  Na-  *  The  general  rule  seems  to  be, 
tional  Bank,  1  Baxter  (Tenn.),  469;  that  a  principal  cannot  be  made  to 
Carter  v.  Howe  Machine  Co.,  7  Re-  pay  exemplary  damages  for  a  wrong 
porter,  621;  s.  o.  51  Md.  290;  Jef-  committed  by  his  agent,  unless  the 
fersonville  R.  R.  Co.  t;.  Rogers,  28  principal  was  guilty  of  negligence  in 
Ind.  7;  Iron  Mountain  Bank  v.  Mer^  appointing  an  incompetent  agent,  or 
cantile  Bank,  4  Mo.  App.  505;  Wil-  has  afterwards  knowingly  ratified 
liams  0.  Planters'  Ins.  Co.,  57  Miss,  the  agent*s  wrong.  See  Detroit  Dai- 
750.      Contra^  Stevens  v.  Midland  ly  Post  Co.  v,  Mc Arthur,  16  Mich. 
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§  729.  The  law  had,  however,  been  settled  otherwise,  by 
repeated  adjudications ;  and  the  courts  have  based  their  de- 
cisions upon  *^  public  policy,"  —  a  reason  which  puts  an  end 
to  all  argument. 

Thus,  some  of  the  courts  go  the  length  of  holding  that 
punitive  damages  may  be  inflicted  upon  a  corporation  for  a 
wrong  committed  by  any  of  its  agents,  whenever  the  agent 
himself  might  be  charged  with  damages  of  that  character. 
In  these  cases  it  is  said  that  the  jury  are  entitled  to  consider 
the  interests  of  society,  besides  giving  compensation  for  the 
private  injury  of  the  plaintiff;  and  that  they  may  inflict  a 
proper  punishment  upon  the  corpoi*ation  on  account  of  the 
public  wrong,  in  order  to  make  an  example  which  will  be  a 
lesson  to  others.^ 

In  other  cases  it  is  held  that  a  corporation  cannot  be  com- 
pelled to  pay  punitive  damages  on  account  of  a  wrong  com- 
mitted by  an  inferior  agent,  unless  it  be  shown  that  the 
managing  or  appointing  agents  of  the  company  either  di- 
rected the  wrong  to  be  done,  or  subsequently  ratified  it ;  but 
according  to  these  cases  it  appeare  to  be  unnecessary  to  show 
that  the  shareholders,  who  are  made  to  bear  the  punishment, 
have  been  at  fault  in  any  manner.^ 

447 ;  Great  Western  Ry.  Co.  V.  Miller,  Miss.  200;  Atlantic,  &c.  Ry  Co.  v. 
19  Mich.  805;  Grund  o.  Van  Vleck,  Dunn,  19  Ohio  St  102;  Beale  v, 
09  m.  478;  The  Amiable  Nancy,  3  Railway  Co.,  1  Dill.  508;  Samuels 
Wheat.  540;  Partridge  v.  Brady,  v.  Evening  Mail  Co.,  75  N.  Y.  004, 
7  Bradw.  (111.)  045;  Wardrobe  v.  9  Hun,  288;  Western  Union  Tel. 
California  Stage  Co.,  7  Cal.  118;  Co.  v.  Eyser,  2  Col.  141;  Jefferson- 
Mendelsohn  9.  Amheim,&o  Co, 40  ville  R.  R.  Co.  v,  Rogers,  88  Ind. 
Cal.  057;  Turner  r.  North  Beach,  110;  Taylor  v.  Grand  Trunk  Ry. 
&c.  R.  R.  Co.,  34  Cal.  594;  Hill  v.  Co.,  48  N.  H.  304;  Belknap  t;. 
New  Orleans,  &c.  R.  R.  Co.,  11  La.  Boston,  &c.  R.  R.  Co.,  49  N.  H. 
Ann.  292;  Boulard  v.  Calhoun,  18  358;  Goddard  r.  Grand  Trunk  Ry. 
La.  Ann.  445.  But  see,  contra^  Co.,  57  Me.  202. 
Fowler  v.  Chichester,  20  Ohio  St.  9,  >  See  Nashville,  &c.  R.  R.  Co.  v. 
and  cases  in  the  following  note.  Stames,  9  Heisk.  52;  Bass  v.  Chi- 
1  Philadelphia,  &c.  R.  R.  Co.  v.  cago,  &c.  Ry.  Co.,  42  Wis.  054,  and 
Larkin,  47  Md.  155;  New  Orleans,  cases  cited;  CaldweU  v.  New  Jersey 
&c.  R.  R.  Co.  v.  Hnrst,  30  Miss.  Steamboat  Co.,  47  N.  Y.  282;  Cleg- 
000;  New  Orleans,  &c.  R.  R.  Co.  horn  v.  New  York,  &o.  R.  R.  Co., 
V.  Bailey,  40  Miss.  395;  New  Or-  50  N.  Y.  44;  Mendelsohn  v.  Am- 
leantf  &e.  R.  R.  Co.  v.  Burke,  53  heim,  &c.  Co.,  40  Cal.  057;  Turner 
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It  is  not  within  the  scope  of  this  treatise  to  discuss  the 
minor  variations  from  these  views  which  have  been  adopted 
in  the  different  States ;  they  cannot  be  said  to  rest  upon  any 
principle  peculiar  to  the  law  of  corporations,  or,  indeed,  upon 
any  principle  at  all. 

§  780.  When  ^  Corporation  Is  liable  for  a  Tort  oommitted  by 
an  Agent.  —  In  the  preceding  sections  it  has  been  shown  that 
a  corporation  is  liable  for  the  torts  of  its  agents,  to  the  same 
extent  as  an  individual  under  similar  circumstances;  and 
that  the  fact  that  a  corporation  was  not  authorized  by  its 
charter  to  commit  a  tort  is  no  defence  in  an  action  by  the 
party  injured. 

It  is  a  general  rule  of  the  law  of  agency,  that  a  principal 
is  liable  for  any  tort  committed  by  his  agent  in  the  perform- 
ance of  the  business  which  he  was  employed  to  transact, 
even  though  the  particular  act  constituting  the  tort  may 
have  been  done  withput  the  knowledge  of  the  principal,  and 
in  violation  of  his  express  directions ;  but  a  principal  is  not 
responsible  for  an  act  performed  by  his  agent  while  in  no 
manner  engaged  in  performing  the  business  of  the  principal. 

In  applying  this  rule  to  a  corporation  or  copartnership,  it  is 
of  course  necessary  to  take  into  consideration  its  character  and 
organization.  The  scope  of  the  authority  of  the  agent  who 
has  committed  the  tort,  and  the  character  of  the  business  for 
which  he  is  employed,  must  likewise  be  considered.^ 

§  781.  Ratification  of  Torti.  —  If  a  corporation  has  ratified 
a  wrongful  act  performed  by  a  person  professing  to  act  on  its 
behalf,  then  the  company  may  be  held  liable  for  such  act, 
although  it  could  not  have  been  held  liable  at  the  time  the 
act  was  done.    The  shareholders  of  a  corporation  may  make 

V.  North  Beach,  &c.  R.  R.  Co.,  84  Co.,  68  Mo.  421;  GalveBton,  &c.  Ry. 

Cal.  594;  Hagan  v.  Providence,  £ec.  Co.  v.  Donahoe,  56  Tex.  162.    With 

R.  R.  Co.,  8  R  I.  88;  Ackerson  o.  regard  to  the  rale  in  actions  against 

Erie  Ry.  Co.,  82  N.  J.  Law,  254;  municipal  corporations,  see  Chicago 

Perkins  v.  Missonri,  &c.  R.  R  Co.,  v.  Kelly,  69  III.  475;  Chicago  o. 

55    Mo.    201;   Maleoek   v.   Tower  Jones,  66  Bl.  849;  Barbour  County 

Grove,  &c.  Ry.  Co. ,  57  Mo.  17 ;  Doss  v.  Horo,  48  Ala.  566. 
t;.  Missouri,  &c.  R  R.  Co.,  59  Mo.        ^  See  for  example  Miller  v.  Bur- 

27;  Trayers  v.  Kansas  Pacific  Ry.  lington,  &e.  R.  R.  Co.,  8  Neb.  219. 
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the  company  liable  for  a  tort  committed  on  its  behalf,  by 
unanimously  ratifying  the  same.  A  corporation  may  also  be 
made  responsible  for  a  tort  committed  on  its  behalf,  by  the 
subsequent  ratification  of  its  agents ;  but  the  ratifying  agents 
mtist  have  authority  to  bind  the  corporation  by  the  ratifica- 
tion.^ The  doctrine  of  estoppel  has  no  application  in  such 
case;  unless  the  agents  ratifying  the  act  constituting  the 
tort  have  authority,  as  between  themselves  and  the  corpora- 
tion, to  bind  the  latter  by  their  ratification,  it  cannot  be  held 
responsible.^ 

§  732.  The  LiAbllity  of  a  Cknrporatlon  for  Criminal  Offence*. 
—  It  is  sometimes  said  that  the  act  of  an  agent  is,  in  law,  the 
act  of  his  principal ;  but  it  is  well  to  bear  in  mind  that  this 
u»  a  mere  fiction.  A  principal  is  frequently  liable  for  the 
acts  of  his  agents,  as  if  he  had  done  the  acts  himself;  the 
reason  of  the  liability,  however,  is  not  always  the  same. 
Sometimes  the  principal  is  chargeable  by  reason  of  his  previ- 
ous consent,  sometimes  by  reason  of  his  subsequent  adoption 
of  the  act  of  the  agent,  and  sometimes  by  reason  of  a  rule  of 
positive  law  established  upon  grounds  of  public  policy, — 
which  is  the  ultimate  source  of  all  law.  It  is  for  the  latter 
reason  that  a  principal  may  often  be  held  civilly  responsible 
for  the  torts  of  his  ageijts,  though  in  no  manner  at  &ult  him- 
self; and  this  is  true,  even  where  the  tort  involves  a  mali- 
cious intention  on  the  part  of  the  wrong-doer.^ 

But  public  policy  certainly  does  not  demand  that  a  person 
or  association  should  be  punished  by  the  State,  through  crim- 
inal proceedings,  on  account  of  a  wrong  committed  by 
another.  This  would*  be  contrary  to  the  natural  sense  of 
justice.  Hence  it  is  held  that  where  the  commission  of  a 
crime  involves  the  intenti6n  of  the  offender,  this  intention 

^  See  aupra^  §  624  ei  seq,  rior  agent,  and  thereby  subject  the 

*  Mitchell  V,  City  of  Rockland,  company  to  the  payment  of  punitive 

62  Me.  118,  125;  Cumberland,  &o.  damages.    Groddard  o.  Grand  Trunk 

Canal  Co.  o.  Portland,  62  Me.  508.  By.   Co.,  57  Me.  202,  and   cases 

Nevertheless,  it  has  been  held  re-  nipra^  §  728. 
peatedly  that  the  managing  agents        *  The  justice  and  expediency  of 

of  a  corporation  may  ratify  a  mali-  this  rule,  and  its  historical  origin, 

cioos  wrong  oommitted  by  an  infe-  cannot  be  considered  here. 
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cannot  be  imputed  by  means  of  a  fiction ;  actual  intention 
is  required. 

It  follows,  therefore^  that  a  corporation  cannot  be  chained 
criminally  with  a  crime  involving  malice,  or  the  intention 
of  the  offender.  Even  though  the  corporators  themselves 
should  unanimously  join,  with  malice  aforethought,  in  com- 
mitting a  crime  as  a  corporate  act,  yet  the  malice  would  be 
that  of  the  several  members  of  the  company,  and  not  actu- 
ally one  malicious  intention  of  the  whole  company.^ 

§  783.  There  are,  however,  certain  classes  of  crimes  which 
do  not  depend  upon  the  intention  of  the  offender,  and  are 
not  distinguishable  from  simple  torts,  except  by  the  fact  that 
in  the  one  case  an  individual  sues  for  damages  on  account  of 
a  private  wrong,  and  in  the  other  case  the  State  sues  for  a 
penalty  on  account  of  a  public  wrong.  In  these  cases  the 
crime  consists  of  the  act  alone,  without  regard  to  the  intention 
with  which  it  was  committed;  and  there  is  no  difficulty  in 
attributing  an  offence  of  this  character  to  a  corporation,  since 
it  may  be  committed  entirely  through  the  company's  agents. 

Accordingly,  it  has  been  held  that  a  corporation  may  be 
indicted  for  causing  a  public  nuisance,^  for  not  performing  a 
duty  cast  upon  it  by  law,^  or  for  doing  any  act  which  is  made 
indictable,  without  regard  to  the  intention  of  the  offender.^ 

§  784.  IdabUity  for  Contempt  of  Court.  —  The  liability  of  a 
corporation  for  a  contempt  of  court  is  analogous  to  its  liability 

^  See  Cumberland,  &c.  Canal  Co.  Albany,  11  Wend.  539;  Regina  v, 

V,  Portland,  56  Me.  77;  Androscog-  Great  North,  &o.  Ry.  Co.,  0  Q.  B. 

gin  Water,  &c.  Co.  v.  Bethel,  &o.  315. 

Mill  Co.,  64  Me.  441 ;  United  States        *  Commonwealth  v.  Central  Bridge 

V,  Baltimore,  &c.  R.  R.  Co.  (U.  S.  Co.,  12  Cush.  242;  Mower  v.  I^i- 

C.  C),  7  Am.  L.  Reg.  n.  s.  757.  cester,  0  Mass.  247;  Louisville,  &c. 

Compare   State  v.  Baltimore,  &c.  R  R.  Co.  v.  Commonwealth,  13  Bush 

R.  R.  Co.,  15  W.  Va.  862.  (Ky.),  388;  Boston,  &c.  R.  R.  Co. 

*  Commonwealth  0.  New  Bedford  v.  State,  82  N.  H.  215;  Regina  v. 

Bridge  Co.,  2  Gray,  889;  State  v.  Mayor,  7  EL  &  B.  453. 
Morris,  &o.  R.  R.  Co.,  23  N.  J.  Law,        «  Regina  v.  Bradford  Nav.  Co., 

860 ;    Commonwealth  o.   Vermont,  6  B.  &  S.  631 ;  State  v.  Murf reesboro, 

&c.  R.  R.  Co.,  4  Gray,  22;  Louis-  11  Humph.  217;  United  States  v. 

vOle,  &e.  R.  R.  Co.  0.  State,  3  Head,  Baltimore,  &o.  R.  R.  Co.,  7  Am. 

523;  Susquehannah,  &o.  Turnp.  Co.  L.  Reg.    N.  s.    757;    Brennan   v, 

V.  People,  15  Wend.  267;  People  v.  Traoy,  2  Mo.  App.  540. 
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for  nonfeasance  of  a  statutory  duty.  A  corporation  may  be 
compelled  to  obey  the  orders  of  a  court  of  chancery  by  a 
diitringas  and  sequestration  of  its  property.^  So,  a  corpora- 
tion may  be  fined  for  violating  an  injunction  of  the  court.^ 
There  are  many  kinds  of  contempt  of  which  a  corporation 
cannot,  in  the  nature  of  things,  be  guilty  ;  and  even  in  those 
cases  where  a  corporation  can  be  held  liable,  it  is  probable 
that  the  shareholders  may  protect  themselves  from  loss  by 
applying  to  the  proper  court.^ 

1  McKim  9.  Odom,  8  Bland's  Ch.        *  Mayor  &c.  of  New  York  v.  New 

420  €i  $eq. ;  Jadson  v.  Boasie  Galena  York,  &c.  Ferry  Co.,  64  N.  Y*  622. 
Co.,  0  Paige,  508;  Beid  v.  North-        •  See  supra,  Chapter  Y. 
western  B.  B.  Co.,  82  Pa.  St.  267. 
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CHAPTER   IX. 

THE   LEGAL   CONSEQUENCES   OF  THE   FORMATION   OF  A 
CORPORATION  WITHOUT  AUTHORITY  OF  LAW. 

§  785.  The  Contract  of  Membenhip.  — Jt  has  been  pointed 
out  that  a  private  corporation,  like  a  copartnership,  is  a  vol- 
untary association,  formed  by  the  mutual  agreement  of  its 
members.  The  formation  of  a  corporation,  however,  is  pro- 
hibited by  the  common  law,  and  therefore  a  corporation,  un- 
like a  common  copartnership,  cannot  be  formed  legally  unless 
authorized  by  an  act  of  the  legislature.^  It  is  important, 
therefore,  to  determine  the  legal  validity  of  an  unauthorized 
agreement  to  form  a  corporation,  as  between  the  associates 
themselves,  before  considering  the  legal  validity  of  the  acts 
of  such  an  association  with  regard  to  third  parties. 

§  786.  Contract  between  the  Shareholders  and  Consent  of 
Legialatare  both  necesaary. —  It  is  clear  that  the  legislature  of 
a  State  has  no  power  to  constitute  a  person  a  member  of  a 
private  corporation  without  his  consent,  for  this  would  involve 
the  creation  of  a  contractual  relation  by  legislative  enact- 
ment. Nor  can  the  legislature  compel  a  subscriber  for  shares 
in  a  proposed  corporation  to  accept  shares  in  a  different  corpo- 
ration from  that  which  was  contemplated  when  the  subscrip- 
tion was  made.^  It  is  likewise  settled,  that  a  State  cannot 
alter  the  contract  between  the  shareholders  in  a  corporation 
by  legislative  enactment.^ 

^  See  supra,  §S  7,  8.  a  provisiov  that  the  charter  may  be 

*  Richmond  Factory  Ass.  v.  Clarke,  altered  or  amended  by  the  legisla- 
61  Me.  851,  3*58;  Gardners.  Hamil-  tare,  a  somewhat  different  rule  ap- 
ton  Mut.  Ins.  Co.,  88  N.  Y.  421.  plies.    Union  Hotel  Co.  v»  Hersee, 

•  Infra,  §§  1047,  1059.  Where  79  N.  Y.  464,  reversing  15  Hun,  871 ; 
the  corporation  is  formed  subject  to  and  see  infra,  §  1098. 
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However,  if  a  number  of  persons  have  in  fact  associated  as 
a  corporation,  and  entered  into  the  contract  of  membership 
as  between  themselves,  the  legislature  may  subsequently  cure 
any  illegality  of  their  agreement.^  In  this  case,  the  legisla- 
ture does  not  create  the  contract  of  membership  of  the  cor- 
porators, but  merely  removes  the  prohibition  of  the  law  which 
prevents  their  actual  agreement  from  having  effect. 

It  is  plain  that  the  members  of  a  corporation  cannot,  by 
their  ratification  or  acquiescence,  render  legal  the  illegality 
of  forming  a  corporation  without  complying  with  the  statu- 
tory prerequisites.* 

§  737.  Effect  of  iton-oompllanoe  with  Conditions  Precedent 
prescribed  by  Law.  —  If  a  charter  or  general  incorporation  law 
prescribes  certain  formalities  to  be  complied  with  by  pai*ties 
wishing  to  form  a  corporation  under  it,  the  due  performance 
of  these  formalities  is  ordinarily  a  condition  precedent  to  the 
legal  incorporation  of  the  company.  No  authority  to  form  a 
corporation  can  be  derived  &om  a  charter  or  law  of  this 
nature,  until  the  conditions  upon  which  the  authority  is  of- 
fered by  the  State  have  been  complied  with ;  ^  nor  do  the 
subscribers  to  the  capital  stock  of  a  corporation  about  to  be 
formed  undertake  to  unite  as  corporators,  except  on  condi- 
tion that  thp  requirements  of  the  law  shall  be  fulfilled.^ 

There  are  therefore  two  objections  against  the  validity  of 
a  contract  of  membership  in  a  corporation  entered  into  by  a 
subscription  for  shares  made  before  the  organization  of  the 
company,  if  the  conditions  prescribed  by  law  to  a  legal  incor- 
poration are  not  subsequently  complied  with.     These  are,  — 

First.  That  each  stock  subscriber  has  offered  or  agreed  to 
associate  with  the  other  subscribers  in  forming  a  corporation 
only  on  condition  that  the  requirements  of  the  law  shall  be 
fulfilled. 

Secondly.  That  a  contract  made  without  complying  with 
the  law  is  illegal. 

1  Workingmen'8  Bnilding,    &c.  *  iSupra,  §§  26-80. 

Absoc.  v.  Coleman,  89  Pa.  St.  428.  ^  Siqfra^  §§  67-72.     Coyote,  &o. 

Seenipra,  f  661.  Mining  Co.  v.  Ruble,  8  Oreg.  284; 

*  Suproj  S  619.  De  Witt  v.  Hastings,  69  N.  Y.  518. 
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§  788.  Condltlonji  Preoadent  to  the  Formation  of  a  Corpo- 
ration.  —  Accordingly,  it  has  been  held  that  a  subscription  to 
the  capital  stock  of  a  corporation  about  to  be  formed  under  a 
charter  or  general  law  does  not  constitute  the  subscriber  a 
shareholder  until  all  conditions  precedent  to  the  legal  incor* 
poration  of  the  company  have  been  fulfilled. 

Thus,  if  an  act  of  incorporation  authorizes  a  corporation  to 
be  formed  only  after  a  certain  number  of  shares  have  been 
subscribed,  those  persons  who  subscribe  have  no  authority 
to  form  a  corporation  until  the  full  number  of  shares  has  been 
taken ;  and  for  this  reason,  as  well  as  by  virtue  of  the  implied 
terms  of  their  mutual  agreement,  the  subscribers  do  not  be- 
come corporators,  and  as  such  liable  to  contribute  their  pro- 
portionate shares  of  capital,  until  the  number  of  subscriptions 
required  by  law  has  been  obtained.^  The  same  rule  applies 
where  the  filing  of  a  certificate  or  any  other  formality  is  pre- 
scribed by  law  as  a  condition  precedent  to  the  legal  incorpo- 
ration of  the  company.^  So,  where  an  attempt  is  made  to 
consolidate  two  companies  pursuant  to  law,  shareholders  of  the 
original  companies  are  not  bound  by  the  attempted  consolida- 
tion, unless  the  forms  prescribed  by  law  are  complied  with.^ 

§  789.  Conditions  Preoedent  to  tbe  Fonnation  of  Contracts 
of  Membership  after  Znoorporatioa.  —  The  rule  applies  equally 

1  Supra,  §  67.  tiff  most  have  obtained  it  by  assign- 

*  Supra,  §§  27,  67.  ment,  or  it  must  show  its  right  by 

*  Mansfield,  &c.  R.  B.  Co.  v,  saccessioii  under  a  consolidation. 
Drinker,  SO  Mich.  124,  127.  Mr.  No  assignment  is  relied  upon,  and 
Justice  Cooley  said:  **  To  recognize  the  consolidation  is  not  shown  to 
the  plaintiff  as  a  corporation  de  facto  have  been  perfected.  Unless,  there- 
does  not  get  over  the  difficulty  which  fore,  the  defendant,  by  some  parti- 
exists  in  this  case.  It  may  be  a  cor-  cipation  as  stockholder  in  the  action 
poration  <26 /ac/o,  and  entitled  as  of  the  plaintiff  corporation,  by  virtue 
such  to  enforce  contracts  as  against  of  his  previous  relation  as  stock- 
parties  who  have  dealt  with  it,  with-  holder  in  the  Ohio  &  Michigan  Rail- 
out  at  the  same  time  in  any  manner  road  Company,  has  estopped  himself 
having  succeeded  to  the  rights  of  the  from  disputing  the  consolidation, 
Ohio  &  Michigan  Railroad  Com-  the  conclusion  of  the  circuit  judge 
pany,  with  which  the  contract  of  would  seem  unquestionable."  See 
the  defendant  was  made.  To  ac-  also  Peninsular  Ry.  Co.  v.  Tharp,  2S 
quire  the  rights  of  that  company  in  Mich.  606;  Tuttle  v,  Michigan  Air 
the  defendant's  oontract,  the  plain-  Line  R.  R.  Co.,  86  Mich.  247- 
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where  particular  formalities  or  conditions  precedent  are  pre- 
scribed by  law  in  constituting  a  person  a  member  of  a  corpo- 
ration by  a  subscription  for  shares  or  otherwise ;  and  it  is 
immaterial  for  this  purpose  whether  the  subscription  be  pre- 
liminary to  the  formation  of  the  corporation,  or  for  new  shares 
in  a  corporation  ahready  in  existence.  In  either  case,  the  right 
to  enter  into  the  contract,  and  to  enjoy  the  franchises  offered  by 
the  State,  can  be  assumed  legally  only  provided  the  conditions 
prescribed  by  law  have  been  complied  with ;  and  in  either  case 
the  individual  shareholders  in  the  association  have  agreed  to 
unite  with  other  shareholders  only  upon  similar  condition?. 
Campbell,  J.,  said :  *^  No  person  can  obtain  rights  of  member- 
ship in  a  corporation  except  in  compliance  with  its  charter  or 
governing  law,  and,  if  that  prescribes  any  conditions  or  special 
methods  of  becoming  a  member,  the  law  is  imperative.  There 
may  be  cases  of  mutual  dealing  which  will  estop  both  parties, 
but  no  contract  or  subscription  can  be  valid  if  not  conforming 
to  the  statute."  ^ 

Thus,  if  a  charter  of  incorporation  requires  the  payment  of 
a  deposit  upon  each  share  subscribed,  as  a  condition  prece- 
dent to  the  validity  of  subscriptions  for  shares,  a  subscription 
made  without  paying  the  required  deposit  is  not  binding 
upon  the  company  nor  upon  the  subscriber ;  and  the  inva- 
lidity of  the  subscription  may  be  set  up  as  a  defence  to  an 
action  for  calls.' 

^  Carlisle  v.  Saginaw  Yallej,  &e.  to  have  been  entirely  passiye.    .U 

B.  B.  Co.,  27  Mich.  815,  818.  he  had  acted  as  commissioner  or 

*  Boyd  V,  Peach  Bottom  By.  Co.,  director,  or  participated  in  stock- 

90  Pa.  St  169;  172.    Fiser  v.  Mis-  holders'  meeting,  or  pei*formed  any 

sissippi,  &c.  B.  B.  Co.,  82  Miss,  act  recognizing  his  membership  of 

859;  Charlotte,  &c.  B.  B.  Co.  v.  the  company,  or  tending  to  fasten 

Blakely,  8  Strobh.  245;  Wood  v.  liability  on  other   subscribers,  he 

Cooaa,  &c.  B.  B.  Co.,  82  6a.  278-  should  be  held  to  the  payment  of 

288;  andsee^ttpra,  §71.  his    subscription,    notwithstanding 

In  Boyd  v.  Peach  Bottom  By.  the  failure  of  the  commissioners  to 

Co.,  ittpray  the  court  said:  *<  Aside  exact  the  payment  required  by  law 

from  making  the  subscription,  in  to  make  it  yalid  and  binding;  but 

the  first  instance,  and  afterwards  he  appears  to  have  stood  aloof,  and 

giving  his  note  for   the   ten   per  to  have  done  nothing  by  which  he 

cent  when  called  on  by  the  collec-  was  estopped  from  insisting  on  the 

tor,  the  plaintiff  in  error  appears  technical  defence  which  he  has  seen 

▼Ol*  II.  — 11 
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Upon  the  same  principle,  it  follows  that  a  transfer  of 
shares  cannot  be  validly  made,  unless  the  forms  of  transfer 
prescribed  by  the  charter  or  articles  of  association  of  the 
company  have  been  followed.* 

§  740.  CondltionB  Preoedent  to  the  ZiUbility  of  the  Corpora- 
tors to  pay  the  Amonnt  of  their  Shares.  —  The  subscribers  to 
the  stock  of  a  corporation  do  not,  as  a  rule,  become  liable  to 
contribute  the  amount  of  their  subscriptions  immediately  upon 
becoming  members  of  the  company,  but  their  liability  is  gen- 
erally subject  to  conditions.^  And  although  they  may  have 
waived  irregularities  in  the  formation  of  their  company,  and 
have  become  shareholders  in  a  corporation  existing  de  faeto, 
but  not  de  Jure,  they  cannot  on  that  account  be  held  to 
have  waived  the  conditions  contained  in  their  promise  to  con- 
tribute the  amount  of  their  shares  to  the  company's  capital. 

Thus,  in  Swartout  v.  Michigan  Air  Line  Railroad,^  suit 
was  brought  by  the  company  against  a  subscriber  to  recover 
the  amount  remaining  unpaid  upon  his  shai'es ;  and  it  was 
held  by  the  court,  that,  although  the  defendant  could  not  set 
up  as  a  defence  that  the  corporation  had  not  been  regularly 
organized,  he  might  refuse  to  pay  upon  the  ground  that  the 
required  amount  of  stock  had  not  been  subscribed.  Cooley, 
J.,  delivering  the  opinion,  said :  ^'  Although  the  plaintiff 
below  was  a  corporation  de  facto^  and  entitled  to  maintain 
actions  as  such,  it  may  still  be  true  that  it  was  not  author- 
ized to  recover  upon  subscriptions  to  ite  corporate  stock. 
For  this  purpose  it  is  not  sufficient  that  its  corporate  powers 
are,  under  the  circumstances,  to  be  taken  as  conceded  by  the 
subscribers.  The  statute  has  pointed  out  certain  steps  which 
are  to  be  taken  by  the  corporation,  and  has  made  these  con- 
ditions precedent  to  its  right  to  enforce  the  obligations  of  its 
members.  Performance  of  these  the  corporators  have  a  right 
to  insist  upon;  and  the  plaintiff  was  necessitated  to  show 

fit  to  interpose.    Legally  he  is  en-        *  Supra^  §§  186-148. 

titled  to  the  benefit  of  it."     Com-        *  Swartoat  v.  Michigan  Air  Line 

pare,  however,  in/ra,  §  742.  R.  B.  Co.,  24  Mich.  889,  896. 

1  Bosanquet    v.    Shortridge,    4 
Ezch.  699. 
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sach  performance  before  recovery  could  have  been  bad  in 
this  suit  The  first  and  most  important  of  these  is,  that 
sobscriptions  to  a  certain  amount  should  be  obtained  to  the 
capital  stock/' 

§  741.  When  a  Shareholder  oannot  avoid  hla  Contract  on 
the  Ground  that  the  Formation  of  the  Corporation  waa  unautbor- 
imed  by  Ziaw. — Irregnlar  Subscriptions. —  If  a  person  who  has 
subscribed  for  shares  in  a  corporation,  upon  the  conditions 
prescribed  by  law,  consents  to  become  a  shareholder  and  to 
act  as  a  shareholder  before  these  conditions  have  been  com- 
plied with,  it  is  clear  that  he  cannot  afterwards  refuse  to 
perform  the  obligations  of  his  contract,  upon  the  ground  that 
he  never  agreed  to  be  bound  except  upon  condition  that  the 
requirements  of  the  law  should  be  fulfilled.  For,  although 
the  conditions  upon  which  the  original  subscription  was  made 
have  not  been  complied  with,  the  subscriber  must  be  held, 
by  reason  of  his  conduct,  to  have  waived  these  conditions, 
and  to  have  agreed  to  become  a  shareholder  in  the  corpora- 
tion as  actually  formed. 

It  is  a  different  question  whether  the  fact  that  the  contract 
was  unauthorized  by  law  can  be  set  up  as  a  defence.  It  has 
been  shown  that,  in  many  cases,  it  is  no  defence  to  an  action 
upon  a  contract,  entered  into  by  a  corporation  in  violation  of 
its  charter,  that  the  making  of  the  contract  was  an  unau- 
thorized exercise  of  corporate  power.^  The  principle  of  this 
rule  has  been  applied  to  contracts  of  membership  in  a  corpo- 
ration. And  it  has  been  held  that,  if  a  party  has  agreed  to 
l>e  a  shareholder  in  a  corporation,  and  has  acted  as  share- 
holder, enjoying  the  benefits  and  privileges  of  membership, 
he  cannot  afterwards  refuse  to  perform  the  obligations  of  a 
shareholder,  upon  the  gpround  that  the  formation  of  the  cor- 
poration was  not  authorized  by  law.  Justice  between  the 
members  of  the  company,  in  such  case,  demands  that  those 
who  have  shared  in  the  benefits  of  the  joint  undertaking 
shall  also  share  in  its  burdens ;  ^  and  public  policy  demands 
that  the  capital  of  a  corporation  be  preserved  for  the  benefit 
of  its  bona  fide  creditors,  although  the  company  may  have 

A  Stqn-a,  §§  648-654.  *  Supra,  §  802  e<  seq. 
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been  formed  in  riolation  of  the  general  common  law  prohi- 
bition. Accordingly,  in  East  Pascagoula  Hotel  Co.  v.  West,^ 
which  was  a  suit  upon  a  promissory  note,  the  court  said:  <*It 
appears  that  the  consideration  of  the  note  was  for  three  shares 
of  the  stock  of  the  company.  It  is  contended  that  the  legis- 
lature of  Louisiana  cannot  authorize  a  corporation  to  carry 
on  business  solely  and  exclusively  in  another  sovereign  State; 
and  further,  that  the  formalities  of  law  were  nqt  all  followed 
in  the  organization  of  the  company.  These  objections,  if 
valid,  cannot  be  successfully  urged  by  the  defendant.  He 
has  become  a  stockholder  in  the  company,  and  has  thus  held 
it  out  to  the  world  as  a  legally  incorporated  company,  and 
has  thus  partly  added  to  the  credit  of  the  company,  and  ena- 
bled it  to  make  purchases  for  its  benefit.  He  cannot  now, 
by  such  objections,  refuse  to  pay  his  note  for  stock ;  for  it 
was  on  the  faith  of  his  note,  and  notes  of  a  similar  charac* 
ter,  that  the  public  may  have  been  induced  to  credit  the 
company." 

§  742.  Subsoriptlon  cannot  be  avoided  If  Innocent  Parties 
would  be  misled.  —  A  person  who  has  subscribed  for  shares 
in  a  corporation,  and  has  allowed  his  name  to  appear 
on  the  company's  stock-books,  ought  not  to  be  allowed  to 
repudiate  his  contract  on  the  ground  that  it  was  irregular 
and  contrary  to  law,  if  other  parties  who  have  relied  on  the 
validity  of  the  subscription,  without  notice  of  the  irreg^ar- 
ity,  would  be  defrauded  thereby.  Under  these  circumstan- 
ces, the  law  will  not  enable  the  subscriber  to  accomplish  a 
fraud  by  treating  the  subscription  as  void.^  Thus,  if  the 
legality  of  a  subscription  for  shares  depends  upon  conditions 
the  performance  of  which  is  not  a  matter  of  public  record,  as, 
for  example,  where  a  preliminary  deposit  of  cash  is  required, 
the  subscriber  will  be  liable  as  a  shareholder  although  he  has 

1  East  Pascagoala  Hotel  Co.  vr.  firadw.  88;  Graff  v.  Pittsburgh,  &c. 

West,  18  La.  Ann.  545.   See  also  R  R.  Co.,  81  Pa.  St.  489;  Hays  v. 

Buffalo,  &c.  R.  R.  Co.  v.  Gifford,  87  Pittsburgh,  te.  R.  R.  Co.,  88  Pa. 

N.  Y.  294;  AspinwaU  v,  Sacchi,  57  St  81 ;  Bedford  R.  R.  Co. ».  Bowser, 

N.  Y.  831 ;  Rikhoff  ».  Brown's,  &o.  48  Pa.  St,  29;  Ferris  v.  Strong,  8 

Sewing  Machine  Co.,  68  Ind.  888;  £dw.  Ch.  127. 
Batx  V.  Esler,  &c.  Manuf.  Co.,  8        *  Compare  iuproj  §§  107,808. 
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failed  to  comply  with  the  law,  if  other  subscriptioiis  have 
been  obtained  on  the  faith  of  this  subscription,  or  if  the  cor- 
poration has  obtained  credit  by  treating  it  as  part  of  its  capi- 
tal stock.  ^ 

§  748.  Oases  In  whiob  Irregnlar  Contraots  of  Membersblp  were 
lield  binding.  —  It  may  be  stated  as  a  general  rule,  subject  to 
the  limitations  heretofore  referred  to,  that  if  a  person  has 
agreed  to  become  a  stockholder  in  a  corporation,  and  has 
enjoyed  the  benefits  and  privileges  of  membership,  he  can- 
not, when  called  upon  to  perform  the  obligations  of  his 
contract,  set  up  as  a  defence  that  the  corporation  was  not 
legally  oii^anized,  or  that  he  did  not  comply  with  the  re- 
quirements of  the  law  in  becoming  a  member.^ 

Thus,  in  PhcBnix  Warehousing  Co.  v.  Badger,^  a  stock- 
holder set  up  as  a  defence  to  an  action  brought  by  the  corpo- 
ration for  an  unpaid  balance  due  upon  his  shares,  that  the 
company  was  formed  for  purposes  which  were  not  authorized 
by  the  law  under  which  it  was  organized.     But  the  court 

^  Pittsburgh,  &c.  R.  R.  Co.  v.  bargh,  &c.  R.  R.  Co.,  38  Pa.  St.  81, 

A|yplegate,  21  W.  Va.  172.  88;  Dayton,  &c.  R.  R.  Co.  v.  Hatch, 

*  Phcenix  Warehousing  Co.    v,  1  Disney,  84.     See  also  Cromford, 

Badger,  67  N.  Y.  294;  AspiuwfiU  v.  &c.  Ry.  Co.  v.  Lacey,  3  Y.  ft  J.  80; 

Saochi,  67  N.  Y.  831 ;  Buffalo,  &c  Cheltenham,  &o.  Ry.  Co.  v.  Daniel, 

R.  R.  Co.  ».  Cary,  26  N.  Y.  76,  77;  2  Eng.  Ry.  Cas.  728;  Hull  Flax,  &c. 

Schenectady,  &&  Plank  Road  Co.  v.  Ca  o.  Wellesley,  6  H.  &  N.  88. 
Thatcher,  11  N.  Y.  102;  Cayuga        Upon  the  same  principle,  it  has 

Lake  R.  R.  Co.  v.  Kyle,  64  N.  Y.  been  held  that  a  member  of  a  mutual 

186;  Dutcheas  Cotton  Manuf.  Co.  insurance  company  cannot  set  up  the 

V.  Davis,  14  Johns.  238;  Georgia  Ice  invalidity  of  the  corporate  organiza- 

Co.  9.  Porter,  70  Gra.  637;  Tar  Ri«^er  tion  as  a  defence  to  an  action  for 

Nav.  Co.  p.  Neal,  3  Hawkes,  620;  assessments,  after  having  acted  as  a 

Wilmington,  &c.  &  R.  Co.  v.  Thomp-  member  and  received  the  benefits  of 

aon,  7  Jones,  Law,  387;  BrookviUe,  membership.   Hill  v.  Reed,  16  Barb. 

&c  Turnpike  Co.  v.  McCarty,  8  Ind.  280, 287 ;  Hyatt  v.  Whipple,  37  Barb. 

392;  Heastonv.  Cincinnati,  &C.R.R.  696;  White  v.  Coventry,  29  Barb. 

Co. ,  16  Lid.  279 ;  South  Bay  Meadow  306 ;  White  v.  Ross,  1 6  Abb.  Pr.  66 ; 

Dam  Co.  v.  Gray,  30  Me.  647 ;  Dan-  Trumbull  County,  &c.  Ins.  Co.  v. 

bury,  &0..R.  R.  Co.  v.  Wilson,  22  Homer,  17  Ohio,  407.     Compare 

Conn.  486;  Central  Plank  Road  Co.  Unity  Ins.  Co.  v.  Cram,  43  N.  H.  636, 

V.  Clemens,  16  Mo.  869;  MaHby  v,  explained  in  Ossipee,  &c.  Manuf.  Co. 

Northwestern,  &c.  R.  R.  Co.,  16  Md.  v.  Canney,  64  N.  H.  313. 
422;  Pittsburgh,  &c.  R.  R.  Co.  v.        *  Phcenix  Warehousing    Co.    v, 

Stewart,  41  Pa.  St.  64;  Hays  V.  Pitts-  Badger,  67  N.  Y.  294,  29& 
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said :  ^^  The  defendant  is  not  in  a  position  to  dispute  the  ya- 
liditj  of  the  incorporation.  He  had  become  a  stockholder, 
acted  for  several  years  as  a  trustee,  taken  part  in  its  manage- 
ment, and  contracted  with  it  as  a  corporation." 

A  subscriber  for  shares  before  the  incorporation  of  a  com- 
pany cannot  be  held  liable  upon  his  subscription  until  the 
company  has  been  incorporated  in  the  manner  provided  by 
law.  But  if  the  company  organizes  as  a  corporation  without 
authority  of  law,  and  the  subscriber  acts  as  a  shareholder,  he 
will  become  liable  as  a  shareholder  by  reason  of  his  conduct,  * 
although  the  requirements  of  the  law  have  not  been  fulfilled.^ 

The  same  rule  applies  where  formalities  are  required  to  be 
observed  in  making  stock  subscriptions,  or  in  creating^ new 
members  of  a  corporation  already  formed.  Thus,  a  person 
who  has  been  received  as  a  shareholder,  and  has  acted  as  a 
shareholder,  cannot,  when  called  upon  to  contribute  the 
amount  of  his  shares,  set  up  as  a  defence,  that  he  failed  to 
pay  the  prelimiuary  deposit  required  by  law  in  making  his 
subscription.'  No  informality  in  entering  into  the  contract  of 
membership  would  be  a  defence  imder  these  circumstances.^ 

^  Cayuga  Lake  R.  R.  Co.  v.  Kyle,  be  estopped  from  denying  what  he 

64  N.  Y.  186;  Buffalo,  &c.  R.  R.  has  thus   often    and   so   solemnly 

Co.  V.  Cary,  26  N.  Y.  75,  77.    See  admitted." 

also  Kansas  City  Hotel  Co.  v.  Hunt,        '  Clark  v,  Monongahela  Nav.  Co., 

67  Mo.  126.  10  Watts,  864;  £ne,    &o.    Plank 

In  Ohio,  &c.  R.  R.  Co.  v.  McPhei^  Road  Co.  v.  Brown,  26  Pa.  St.  166; 
6on,86Mo.  13,26,  a  subscriber  set  up,  Boyd  v.  Peach  Bottom  Ry.  Co.,  90 
as  a  defence  to  an  action  for  calls.  Pa.  St.  169,  172;  Pittsburgh,  &c. 
that  the  proceedings  to  organize  the  R.  R.  Co.  v,  Applegate,  21  W.  Va. 
corporation  had  been  taken  in  a  179;  Selma,  &o.  R.  R.  Co.  v.  Tipton, 
foreign  State,  and  that  there  had  6  Ala.  797 ;  Greenville,  &o.  R.  R.  Co. 
been  no  valid  incorporation.  The  v.  Woodsides,  6Rich.  L.  146;  McRae 
court,  however,  said:  **The  appel-  v.  RusseU,  12  Ired.  224;  Haywood, 
lant,  having  contracted  with  the  &c.PlankRoadCo.v.Bryan9  6Jone8, 
respondent  in  its  corporate  name,  Law,  82.  See  Hayne  v.  Beauchamp, 
paid  his  money  to  it  as  an  existing  6  Sm.  &  M.  687 ;  Lewis  o.  Robert- 
thing  in  answer  to  its  corporate  de-  son,  13  Sm.  &  M.  668.  Compare 
mands,  and  from  year  to  year  having  Wood  v.  Coosa,  &c.  R.  R.  Co.,  32 
attended  meetings  of  its  stockhold-  Ga.  278-288;  Franklin  v.  Twogood, 
ere  and  voted  at  elections  and  upon  18  Iowa,  616. 
questions  which  clearly  implied  the  *  Compare  supra,  §§  71, 72.  In 
respondent's  existence,  he  ought  to  St.  Charles  Manufacturing  Co.  v. 
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So  it  has  been  held  that  a  subscriber  for  shares  may  be- 
come estopped  by  his  conduct  from  setting  up  as  a  defence 
to  an  action  for  calls,  that  the  number  of  shares  required  by 
law  to  authorize  the  corporation  to  be  formed  have  not  been 
subscribed.^  And,  for  similar  reasons,  it  has  been  held  that 
an  irregular  transfer  of  shares,  which  has  been  executed  by 
the  parties  and  assented  to  by  the  corporation,  is  binding 
upon  the  company  and  its  creditors.^ 

§  744.  The  Validity  of  Contraota  and  Dealingis  of  Coipora- 
tioiu  formed  without  Authority  of  Law.  —  The  formation  of 
corporate  associations  is  prohibited  by  the  common  law. 
When  the  legislature  authorizes  an  association  to  act  in  a 
corporate  capacity  for  certain  purposes  only,  all  corporate 
action  of  the  association  which  is  not  so  authorized  remains 
subject  to  the  common  law  prohibition.^  It  seems  reasonable, 
therefore,  that  the  principles  and  rules  which  determine  the 
validity  of  the  unauthorized  and  therefore  prohibited  contracts 
and  dealings  of  lawfully  formed  corporations  should  likewise 
determine  the  validity  of  the  dealings  of  associations  which 
have  no  authority  to  act  in  a  corporate  capacity  for  any  pur- 
pose whatever.  The  effect  of  the  common  law  prohibition 
upon  the  validity  of  corporate  contracts  and  dealings  of  law- 
fully formed  corporations  has  been  considered  in  detail  in 
the  preceding  chapter.  It  has  been  shown  that  the  unau- 
thorized contracts  and  dealings  of  such  associations  will  in 
many  instances  be  recognized  and  given  effect  by  the  courts, 
notwithstanding  the  common  law  prohibition. 

In  order  to  determine  the  validity  and  legal  effect  of  any 
allied  corporate  act  of  an  association  having  no  legal  right  to 

Britton,  2  Mo.   App.  200,  it  was        ^  New  Hampshire,  &o.  R.  R.  Co. 

held  that  a  person  who  had  by  mis-  v.  Johnson,  30  N.   H.   890,  407 ; 

take  signed  an  alphabetical  list  of  Hager  v.  Cleveland,  86  Md.  476. 

subscribers  to  the  company  instead  But  see  Oldtown,  &c«  R.  R.  Co.  v. 

of  the  regular  subscription  book,  Yeazie,  30  Me.  571;  Somerset,  &o. 

but  who  had  afterwards  voted  as  a  R.  R.  Co.  o.  Cushing,  45  Me.  524. 
stockholder,  was  estopped  from  de-        ^  Bargate  v.  Shortridge,  5  H.  L. 

nying  the  validity  of  his  subscription  C.  297.     Compare  Evans  v.  Small- 

in  an  action  brought  for  calls  upon  combe,  L.  R.  8  H.  L.  256;  Spack* 

his  shares.    Compare  suprUf  §§  69,  man  v,  Evans,  Id.  171. 
677.  *  iStipro,  §  648. 
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act  in  a  corporate  capacity,  it  is  necessary  to  consider  two 
distinct  questions.  First,  did  the  association  in  fact  do  the 
act  or  make  the  contract  in  a  corporate  capacity,  or  become 
chargeable  with  it  according  to  the  established  principles  of 
the  law  of  agency,  and,  secondly,  what  is  the  effect  of  the 
common  law  prohibition. 

§  745.  The  courts  have  in  some  instances  failed  to  bear  in 
mind  the  distinction  between  the  actual  existence  of  a  corpo** 
rate  association  and  the  legality  of  such  an  association  after 
it  has  been  actually  formed.  It  sieems  to  have  been  assumed 
in  some  of  the  cases,  that  a  corporate  association  formed  in 
violation  of  the  general  rule  of  the  common  law  prohibiting 
such  associations  must  necessarily  be  treated  by  the  courts 
as  a  nullity,  —  as  no  corporation  at  all.  This  doctrine  is  not 
only  founded  on  a  misconception,  but  is  in  most  instances  un- 
just  in  its  consequences.  It  is  certainly  not  an  enlightened 
method  of  administering  justice,  to  lay  down  as  an  arbitrary 
rule  that  an  accomplished  fact  shall  be  ignored  and  treated 
as  non-existing.  li  a  corporate  association  has  actually  been 
formed  in  violation  of  the  law,  the  courts  can  generally  best 
serve  the  interests  of  justice  by  recognizhig  the  association 
as  a  corporation,  although  an  unlawful  one,  until  its  actual 
existence  has  been  terminated  by  direct  means. 

§  746.  The  Bxistence  of  a  Corporation  do  fiicto  Is  eMantlal.  — * 
It  is  a  self-evident  proposition,  that  a  contract  cannot  be  made 
with  a  corporation  unless  the  corporation  be  in  existence  at 
the  time.  The  creation  of  a  contract  with  a  corporation 
which  does  not  exist  would  be  a  contradiction  in  terms,  and 
is  as  impossible,  in  the  nature  of  things,  as  a  real  contract 
with  an  imaginary  person.  It  is  essential,  therefore,  in  order 
to  establish  the  existence  of  a  contract  with  a  corporation,  to 
show  that  the  coiporation  was  in  existence,  de  facto^  at  the 
time  when  the  contract  Was  made.^ 

^  In  White  p.  Campbell,  5  Hnmph.  iasorj  note  to  the  Bank  of  Ten* 

88,  a   judgment   creditor   filed   a  nessee.    It  appeared  that  the  cfaar- 

bill  to  set  aside  a  deed  of  trust  ter  of  the  bank  had  expired  before 

which  had  been  executed  by  the  the  note  and  deed  of  trust  were 

judgment  debtor  to  secure  his  prom-  executed.    The  court  held  that  the 
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It  is  a  different  question  whether  it  be  necessary  to  show 
that  the  corporation  was  in  existence  dejure^  or  by  authority 
of  law.  A  corporation  actually  in  existence  can  enter  into  a 
contract,  though  the  association  may  have  been  formed  with- 
out authority,  and  its  acts  be  forbidden  by  law  ;  and  the  legal 
validity  of  such  contract  will  depend  wholly  upon  the  effect 
of  the  legal  prohibition.  So  a  person  can  make  a  contract, 
forbidden  by  law,  in  his  individual  capacity  ;  whether  such 
contract  will  be  enforced  by  the  courts,  or  treated  as  legally 
void,  or  be  the  cause  of  other  leg^l  consequences,  depends 
upon  the  terms  of  the  prohibition,^ 

§  747.  AppUcation  of  the  Law  of  Agency  to  Corporatlona  de 
fwto.  —  The  principles  and  rules  of  the  law  of  agency  apply 
equally  to  all  corporations,  whether  they  were  formed  law- 
fully or  not.  According  to  the  general  rules  of  the  law  of 
agency,  a  corporation  cannot  be  charged  as  principal  with  an 
act  performed  by  another  party  as  agent  on  its  behalf,  unless 
such  other  party  was  authorized  by  the  corporation  to  do 
that  act  on  its  behalf.  This  rule  applies  equally  to  the  acts 
of  the  majority  of  the  shareholders,  of  the  directors  and 
ordinary  agents,  and  of  persons  having  no  connection  with 
the  corporation.'  Therefore,  if  a  corporate  act  performed  by 
the  majority  or  by  any  inferior  agent  of  a  corporation  was  in 
excess  of  the  authority  conferred  by  the  company,  this  may 
be  a  valid  defence  in  an  action  to  charge  the  company  with 

eomplainant  was  entitled  to  the  re-  Campbell,  and  that  the  intention  in 

lief  ivrayed.    Turley,  J.,  delivering  executing  the  note  and  deed  of  tmst 

the  opinion,  sai^:  **  That  the  Bank  was  to  secure  the  stockholders  in 

of  the  State  of  Tennessee  was  not  that  amount,  and  not  the  institu- 

in  existence  at  the  time  the  note  tion^    This  argument  is  a  fallacy, 

and  deed  of  trust  were  executed,  is  We  cannot  recognize  the  existence 

noi   and   cannot  he  controverted,  of  stockholders  of  a  defunct  corpora- 

The  necessary  consequence  is,  that  tion,  and  we  cannot  in  this  case  go 

both  the  note  and  deed  of  trust  are  behind  the  note  and  deed  to  hunt 

inoperative  and  void,  the  one  for  for  a  different  payee  and  a  different 

the  want  of  a  payee,  and  the  other  eettui  que  trust  from  that  mentioned 

for  the  want  of  a  cestui  que  trust  ...  in  the  instrument." 
It  is  argued  that  it  appears  from  the        ^  See  supra,  §§  648-653. 
answer  of  the  defendant  that  the  debt        ^  Supra,  §§  577,  641 . 
was  fairly  due  from  the  de£endant 
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the  act,  even  though  the  absence  of  a  legal  incorporation  be 
none.  It  is  to  be  observed,  however,  that  the  general  doc* 
trine  is  subject  to  two  important  exceptions.^ 

The  scope  of  the  powers  of  a  majority,  and  of  the  agents 
dt  a  corporation  de  facto^  must  be  fixed  in  the  same  manner 
as  in  case  of  a  corporation  de  jure.  If  there  was  an  at- 
tempt to  create  a  corporation  according  to  law,  —  and  this  is 
nearly  always  the  case,  —  the  charter  or  articles  of  association 
which  have  been  adopted  by  the  shareholders  or  members  of 
the  association  will  indicate  the  terms  of  their  fundamental 
agreement ;  and  the  powers  of  the  various  agents  appointed 
to  represent  the  association  in  its  dealings  depend  upon  the 
terms  of  their  appointment,  the  by-laws  adopted  for  the  gov- 
ernment of  the  association,  and  the  customs  and  methods  of 
business. 

§  748.  Members  of  an  AsBoolatioii  are  not  liable  as  Partnen 
upon  Contracts  Intended  to  bind  the  Association  as  a  Corpora- 
tion. —  If  an  association  assumes  to  enter  into  a  contract  in 
a  corporate  capacity,  and  the  party  dealing  with  tlie  associ- 
ation contracts  with  it  as  if  it  were  a  corporation,  the  individ- 
ual members  of  such  association  cannot  be  charged  as  parties 
to  the  contract,  either  severally  or  jointly,  or  as  partners.  This 
is  equally  true  whether  the  association  was  in  fact  a  corpora- 
tion or  not,  and  whether  the  contract  with  the  association  in 
its  corporate  capacity  was  authorized  by  the  legislature  or 
prohibited  by  law  and  illegal.  The  fact  that  the  parties  have 
failed  to  make  a  binding  contract,  as  contemplated,  because 
they  erroneously  supposed  that  the  association  was  a  corpo- 
ration, or  because  the  agreement  actually  entered  into  was 
prohibited  by  law  and  invalid,  would  certainly  not  be  a  rea- 
son for  treating  them  as  if  they  had  entered  into  a  different 
agreement  which  neither  of  the  parties  contemplated.  If  an 
association  undertakes  to  enter  into  a  contract  as  a  corpora- 
tion, it  is  clear  that  the  members  of  the  association  do  not 
agree  to  be  parties  to  the  contract  severally  or  jointly.  They 
do  not  agree  to  be  bound  as  partners  either  to  each  other  or 
to  the  party  contracting  with  the  association.    It  is  equally 

1  See  9upra,  S§  585,  618. 
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clear,  that  the  party  contracting  with  the  association  does 
not  intend  to  contract  with  its  members  individually.  To 
treat  the  individual  members  of  the  association  as  parties 
to  the  contract,  under  these  circumstances,  would  therefore 
involve  not  only  the  nullification  of  the  contract  which  was 
actually  contemplated  by  the  parties,  but  the  creation  of 
a  different  contract,  which  neither  of  the  parties  intended 
to-make.^ 

It  seems  surprising  that  the  authorities  should  be  conflict- 
ing upon  so  plain  a  proposition.  Yet  there  are  numerous 
cases  in  which  parties  have  been  held  by  the  courts  to  be 
liable  as  partners,  upon  contracts  which  were  intended  to 
bind  them  as  a  corporate  association  only.^  In  these  cases 
the  courts  seem  to  have  proceeded  on  a  theory  that,  if  the 
associates  cannot  be  treated  as  a  corporation,  they  must  ne- 
cessarily be  held  liable  as  partners,  irrespective  of  the  agree- 
ments actually  made.  Upon  a  similar  theory,  it  would  follow 
that,  if  a  contract  made  on  behalf  of  a  legally  incorporated 
company  is  not  binding  upon  the  corporation  because  in  ex- 

^  Planters',  &c.  Bank  v.  Padgett,  ufactuiing  corporation  organized  in 

69  Ga.  .159,  164;  Merchants',  &c.  Massaohuaetts  under  the  Gen.  Sts. 

Bank  v.  Stone,  88  Mich.  779;  Fay  o.  61,. has  been  divided  into  shares, 

V.  Noble,  7  Gush.  188;  Trowbridge  the  associated  members  hold  the 

p.  Scudder,  11  Cush.  88;  First  Nat.  whole  capital  stock  in  common  as 

Bank   v.    Almy,   117    Mass.   476 ;  regards  creditors,  and  are  liable  ao- 

Blanchard  v.  Eaoll,  44  Cal.  440.  cordingly.     Hawes  v.  Anglo-Saxon 

Compare  Harrod  v.  Hamer,  32  Wis.  Pet.  Co.,  101  Mass.  385;  111  Mass. 

162;  Second  Nat.  Bank  v.  Hall,  85  200.     Compare  Burnap  v.  Haskins 

Ohio  St.  158;  Stafford  Nat*.  Bank  v.  Steam-Engine  Co.,  127  Mass.  586. 
Palmer,  47.  Conn.  448;  Central  City        «  Bigelow  v.  Gregory,  78  lU.  197; 

Sayings  Bank  v.  Walker,  66  N.  Y.  Field  v.  Cooks,  16  La.  Ann.  153; 

424;  McClinch  v.  Sturgis,  72  Me.  Abbott  v.  Omaha  Smelting,  &c.  Co., 

288;  Humphreys  v.  Mooney,  5  Col.  4  Neb.  416;  Hill  v.  Beach,  1  Beasl. 

282 ;  Glen  v.  Breard,  85  La.  Ann.  81 ;  Hess  v,  Werts,  4  S.  &  R.  856 ; 

875;  Gartside  Coal  Co.  v.  Maxwell,  Garnett  v,  Richardson,  85  Ark.  144; 

22  Fed.  Rep.  197 ;  Fuller  v.  Rowe,  Coleman  9.  Coleman,  78  Ind.  844 ; 

57  N.  Y.  28;  National  Union  Bank  Kaiser  v.  Lawrence  Savings  Bank, 

V.  Landon,  45  N.  Y.  410;  Chaffe  v.  56  Iowa,   104;   Martin  v.  Fewell, 

Ladeling,  27  La.  Ann.  607;  Vre-  79  Mo.  401,  410.     Compare  Hoi- 

denburg  v.  Behan,  88  La.  Ann.  627;  brook  v,  St.  Paul  Fire,  &c.  Ins.  Co., 

Medill  9.  Collier,  16  Ohio  St.  599 ;  25  Minn.  229 ;  Ash  t;.  Guie,  97  Pa. 

State  V.  How,  1  Mich.  512.  St.  498;  Richardson  v.  Pitts,  71  Mo. 

Until  the  capital  stock  of  a  man-  128. 
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ce8S  of  the  company's  chartered  powera,  the  members  of  the 
company  would  be  chargeable  individually  as  partners.  This 
proposition,  however,  appears  never  to  have  received  judicial 
sanction. 

§  749.  It  should  be  observed  that,  if  a  contract  is  made  with 
an  association  the  members  of  which  are  partners  as  between 
themselves^  every  member  of  the  association  is  liable  upon  the 
contract  as  a  partner,  whether  the  party  contracting  with 
the  association  knew  that  he  was  a  partner  or  not.^  So, 
if  a  partnership  association  does  business  in  the  name  of 
an  individual,  or  even  in  a  corporate  name,  any  person  deal- 
ing with  the  association  in  that  name  may  hold  the  members 
liable  as  partners,  although  he  did  not  know  the  real  char- 
acter of  the  association  at  the  time.  '  The  liability  of  the 
members  of  the  association  under  these  circumstances  arises 
from  the  fact  that  they  are  actually  partners  as  between 
themselves.^ 

§  750.  Contracta  entered  into  by  a  Corporation  de  faoto  are 
binding  after  having  been  executed  by  eitber  Party.  —  Subject 
to  the  limitations  referred  to  in  the  preceding  sections,  it 
may  be  stated  as  a  rule,  that  a  person  who  has  contracted 
with  an  association  assuming  to  be  incorporated,  and  acting 
in  a  corporate  capacity,  cannot,  after  having  received  the 
benefit  of  the  contract,  set  up  as  a  defence  to  an  action 
brought  upon  it  by  the  company,  that  the  latter  was  never 
legally  incorporated,  or  that  it  had  no  authority  to  enter  into 
the  contract  in  a  corporate  capacity. 

In  Palmer  v.  Lawrence,^  the  receiver  of  a  banking  cor- 
poration sued  to  foreclose  a  mortgage  executed  by  the  de- 
fendant to  the  company.  It  was  claimed,  in  answer,  that 
the  company  had  never  been  legally  incorporated.  But  the 
Court  held  that  fraud  or  illegality  in  the  organization  of  the 

1  This  is  in  acoordanoe  with  the  Field  c  Cooks,  16  La.  Ann.  158; 
general  role,  that  a  party  dealing  Ridenour  v.  Majo,  40  Ohio  St.  9; 
with  an  agent  of  an  undisclosed  Ferris  v.  Thaw,  72  Mo.  440.  Corn- 
principal  may  hold  the  latter  liable,  pare  New  York  Iron  Mine  v.  Ne> 

>  See  Frost  v.  Walker,  60  Me.  gaunee  Bank,  S9  Mich.  644. 
468;  Famum  v.  F^tch,  60  N.  H.        *  Palmer  v.  Lawrence,  8  Sandf. 

294;  Pettis  v.  Atkins,  60  Bl.  454;  161, 169, 170. 


719  ILLEGAL  IKCOEPOBATION.  §  751 

company  was  not  a  defence  to  the  bill,  although  it  might 
enable  the  State  to  dissolve  the  association.  Duer,  J.,  said : 
**Tbe  general  rule,  which  is  fairly  deducible  from  all  the 
cases  on  this  subject,  was  stated  and  acted  upon  by  this  court 
in  Brouwer  v,  Appleby.^  It  is,  that  a  defendant  who  has 
contracted  with  a  corporation  de  facto  is  never  permitted  to 
allege  any  defect  in  its  organization  as  affecting  its  capacity 
to  contract  or  sue,  but  that  all  such  objections,  if  valid,  are 
only  avaUable  on  behalf  of  the  sovereign  power  of  the  State/'  ^ 

This  rule  does  not  rest  upon  the  doctrine  of  estoppel,  as  has 
sometimes  been  said,^  but  is  founded  upon  the  policy  of  the 
common  law  prohibition  against  unauthorized  corporate  ac« 
tion.^    There  is  no  element  of  an  estoppel  in  the  case. 

§  751.  It  has  been  held  repeatedly,  that  a  party  who  has 
executed  a  promissory  note  to  a  corporation  cannot,  in  an 
action  upon  the  note,  set  up  as  a  defence  that  the  company 
was  not  legally  incorporated  at  the  time  the  note  was  delivered.^ 

^  Brouwer  o.  Appleby,  1  Sandf .  rate  powers,  shall  not  be  inquired 

158.  into  collaterally  in  any  private  suit 

*  See  also  Worcester  Medical  In-  to  which  such  de  facto  corporation 

stitution  o.  Harding,  11  Cosh.  285;  may  be  a  party,  but  such  inquiry 

West  Winsted  Savings  Bank  v.  Ford,  may  be  had  at  the  suit  of  the  State, 

27  Conn.  282;  Newburg  Petroleum  or  information  of  the  attomey-gen- 

Co.  9.  Weare,  27  Ohio  St.  854;  Mc-  eral."     Hitton's  Gen.   Laws,  art. 

Farlan  v,  Triton  Ins.  Co  ,  4  Denio,  751,  sect.  6.    Bakersfield  Town  Hall 

892 ;    Evansville,  &c.  B.  B.  Co.  v.  Ass.  v,  Chester,  55  Cal.  98. 
Evansville,  15  Ind.  895  (compare        *  See  Oregonian  By.  Co.  v.  Ore- 

Snyder  v.  Studebaker,  19  Ind.  465) ;  gon  By.,  &c.  Co.,  22  Fed.  Bep.  245, 

Jones  0.  Kokomo  Building  Ass.,  77  249;  s.  c.  28  Fed.  Bep.  232;  Heaston 

Ind.  840;   Alexander  v*  ToUeston  v.  Cincinnati,  &c.  B.  B.  Co.,  16  Ind. 

Club,  110  111.  65;  City  of  St.  Louis  279. 
V.  Shields,  62  Mo.  247;   Grant  v.        «  See  «upra,  §  692. 
Henry  Clay  Coal  Co.,  80  Pa.  St.        >  Massey  v.  Citizens'  Building, 

208,  218;  Butchers',  &c.  Bank  v.  &c.  Ass.,  22  Kans.  624;  East  Tenn. 

McDonald,  130  Mass.  264;  setMe^  Iron  Manuf.  Co.  v.  Gaskell,  2  Lea, 

Bartlett  v.  Wilbur,  58  Md.  485, 498.  742  ;  Studebaker,  &c.  Manuf.  Co. 

The  general  laws  of  California  v.  Montgomery,  74  Mo.  101 ;  Platte 

provide  that  "the  question  of  the  Valley  Bank  v.  Harding,  1  Neb. 

due  incorporation  of  any  company  461;  John  v.  Farmers',  &c.  Bank,  2 

claiming  in  good  faith  to  be  a  cor-  Blackf .  867 ;   Jones  v,   Cincinnati 

poration  under  the  laws  of  this  State,  Type  Foundry  Co.,  14   Ind.  90; 

and  doing  business  as  such  corpora-  Blake  v.  Holley,  14  Ind.  883;  Meikel 

tion,  or  its  right  to  exercise  oorpo-  o.  German  Savings  Fund  Soc.,  16 
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In  Douglas  County  r.  BoUes,  suit  was  brought  by  a  b<ma 
fide  purchaser  of  municipal  bonds  issued  to  a  railroad  com- 
pany in  payment  for  shares.  The  county  set  up  as  a 
defence,  that  the  railroad  company  had  never  been  incorpo- 
rated. But  the  Supreme  Court  said  :  *^  It  has  been  a  corpo- 
ration de  facto  at  least,  if  not  de  jure^  from  the  date  of  its 
organization.  Its  corporate  existence,  therefore,  and  its  ability 
to  contract,  cannot  be  called  in  question  in  a  suit  brought 
upon  evidence  of  debt  given  it."^ 

The  same  rule  applies  in  suits  upon  other  classes  of  con- 
tracts made  with  corporations  defacto^  although  not  organized 
pursuant  to  law.* 

§  752.  The  same  rule  is  applicable  in  a  suit  brought  against 
a  corporation  upon  a  contract  which  has  been  performed  by 
the  other  party.  A  company  which  has  entered  into  a  con- 
tract in  a  corporate  capacity  cannot,  after  the  contract  has 
been  performed  by  the  other  party,  set  up,  as  a  defence  to 
an  action  for  damages  for  a  non-performance  of  its  part  of 
the  agreement,  that  it  was  not  constituted  a  corporation  in 
pursuance  of  authority  conferred  by  law.* 

So,  a  mortgage  executed  by  a  corporation  de  facto  cannot 

Ind.  181;  Vater  v.  Lewis,  86  Ind.  U.  S.  104;  County  of  Leavenworth 

288;  Congregational  Soc.  v.  Perry,  o.  Barnes,  94  U.  S.  70;  Camp  v. 

6  N.  H.  164;  Jones  v.  Bank  of  Ten-  Byrne,  41  Mo.  525;  Smith  v.  County 

nessee,  8  B.  Monr.  122;  Jones  v.  of  Clark,  54  Mo.  58;  Goodrich  e. 

Dana,  24  Barb.  895;  Hamtramck  v.  Reynolds,  31  111.  490;  Mitchell  o. 

Bank  of  Edwardsville,  2  Mo.  169;  Deeds,  49  HI.  417. 

Farmers',  &c.  Bank  v.  Williamson,  *    >  Imboden  v.  Etowah,  &c  Mining 

61  Mo.  259;  Stoutimore  v,  Clark,  Co.,  70  Ga.  86. 

70  Mo.  471 ;  Smith  v,  Mississippi,        *  Blackburn  v.  Selma,  &c.  R.  R. 

&c.  R.  R.  Co.,  14  Miss.  179.  Co.,  2  Flipp.  525;  Aller  v.  Town  of 

Compare  Williams  v.   Bank  of  Cameron,  8  Dill.   198;   Dooley  v. 

Michigan,  7  Wend.  540;  Welland  Cheshire  Glass  Co.,  15  Gray,  494; 

Canal  Co.  v.  Hathaway,  8  Wend.  Empire  Manuf.   Co.  v.  Stuart,  46 

480;  White  v.  Campbell,  5  Humph.  Mich.  482;  Racine,  &o.  R.  R.  Co. 

38;  Montgomery  R.  R.  Co.  V.  Hurst,  v.  Farmers'  L.  &  T.  Co.,  49  111. 

9  Ala.  514;  National  Bank  t;.  Or-  346;  Stone  o.  Berkshire,  &c.  Soc., 

cutt,  48  Barb.  256;  Wilcox  v.  To-  14  Vt.  86;  Rush  v.  Halcyon  Steam- 

ledo,  &c.  R.  R.  Co.,  43  Mich.  584;  boat  Co.,  84  N.  Car.  702;  Reynolds 

Butchers',  Ac.  Bank  o.  McDonald,  v.  Myers,  51  Vt  444.     Contra^  Boyoe 

130  Mass.  264.  r.  Towsontown  Station,  &c.  Church, 

1  Douglas  County  v.  BoUes,  94  46  Md.  359. 
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afterwards  be  avoided  by  the  company,  or  by  parties  claim- 
ing under  it,  on  the  ground  that  the  company  was  not  legally 
created  a  corpo)ration.^ 

§  753.  Tranafera  of  Property  by  or  to  a  Ck>rporatlon  de  faoto 
are  Talld.  —  A  grantor  who  has  conveyed  property  to  a  cor- 
poration existing  de  facto  cannot,  after  having  received  the 
consideration  money,  treat  the  conveyance  as  a  nullity  merely 
because  the  corporation  was  formed  without  legislative  au- 
thority. .  The  transfer  will  be  held  valid  and  binding,  as 
against  all  parties  but  the  State.  It  is  equally  well  settled, 
that  a  conveyance  executed  by  a  corporation  will  not  be 
treated  as  invalid  merely  because  the  corporation  was  not 
formed  under  authority  of  law.^  A  grantee  who  has  received 
a  conveyance  from  a  company  acting  in  a  corporate  capacity 
cannot,  when  called  upon  to  pay  the  purchase  money,  set  up 
as  a  defence,  that  the  company  was  a  self-constituted  corpo- 
ration, having  no  legal  powers.* 

So,  a  mortgage  executed  by  or  to  an  unauthorized  asso- 
ciation may  be  enforced  according  to  the  contract  of  the 
parties.^ 

§  754.  The  same  rules  apply  to  the  transfer  of  personal 
property  and  choses  in  action  by  or  to  corporations  de  facto^ 
formed  without  complying  with  the  requirements  of  the  law. 

^  Williamaon  v.  Kokomo  BuUd-  Denver  o.  Mullen,  7  Col.  845;  Ca- 

ing,  &o.  Ass.,  80  Ind.  880;  Hacken-  hall  v.  Citizens'  Mut.  Building  Asa, 

aack  Water  Co.  v,  De  Kay,  36  N.  J.  61  Ala.  232;  Baker  v.  Neff,  73  Ind. 

£q.  548,  558;  Hasenritter  o.  Kiroh-  68;  Thompson  v.   Candor,  60  111. 

hoffer,  79  Mo.  280.     See  also  Has-  244;  Snyder  o.  Studebaker,  19  Ind. 

selman  v.  U.  S.  Mortgage  Co.,  97  462,  OTerruling  Harriman  v.  South- 

Ind.  865;  Keene  v.  Van  Reuth,  48  am,  13  Ind.  190;  Case  t;.  Benedict, 

Md.   184;  West  Winsted  Sanugs  9  Cush.  540.     Compare  Morgan  v. 

Bank  v.  Ford,  27  Conn.  282;  Peo-  Donovan,  58  Ala.  255;    Carey  v. 

p]e*s  Savings  Bank  p.  Collins,  Id.  Cincinnati,  &c.  R.  R.  Co.,  5  Iowa, 

142;  Franklin  v.  Twogood,  18  Iowa,  858;  Doyle  v,  Mizner,  42  Mich.  832. 
515;  Hubbard  o.  Chappel,  14  Ind.        <  Dooleye.  Woloott,  4  Allen,  406. 

601.  Compare  Cowell  o.  Springs  Co. ,  100 

*  Smith  V.  Sbeeley,  12  Wall  858;  U.  S.  56,  60,  and  other  cases  in  the 

Cowell  o.  Springs  Co.,  100  U.  S.  preceding  note. 
55,  60;  Close  o.  Glenwood  Ceme-        ^  Palmer  v.  Lawrence,  8  Sandf. 

teiy,  107  U.  S.  466;  Sword  o.  Wick-  161.    Supra^  §  750. 
ersbam,   20   Kans.  746;    City  of 
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The  illegality  of  the  corporate  organization  will  not  affect 
the  validity  of  the  transfer.^  Thus,  in  a  suit  against  the 
maker  of  a  promissory  note  indorsed  by  a  corporation  to 
the  plaintiff,  the  validity  of  the  organization  of  the  company 
cannot  be  attacked  iu  order  to  show  that  it  could  not  take  or 
transfer  the  note.  And  so  in  a  suit  brought  by  a  corporation 
defacto^  as  indorsee  of  a  promissory  note,  against  the  maker, 
the  latter  cannot  prevent  a  recovery  by  showing  that  the 
company  was  not  legally  incorporated.^ 

§  755.  Tbe  Liability  of  the  liemben  of  a  Corporation  de  facto 
to  Creditors. — The  rules  referred  tp  in  the  preceding  sections 
are  applicable  in  an  action  brought  by  a  creditor  of  an  insol- 
vent corporation  to  enforce  the  liability  of  its  shareholders 
to  pay  the  amount  of  their  stock  subscriptions.  In  a  case  of 
this  character,  the  defendants  cannot  impeach  the  binding 
force  of  their  contracts  or  membership,  by  showing  that  the 
formation  of  the  corporation  was  unauthorized  by  law ;  nor 
can  they  establish  the  invalidity  of  the  obligation  assumed 
by  the  company  in  favor  of  the  complainant,  upon  the  ground 
that  the  company  had  no  authority  to  act  in  a  corporate  ca- 
pacity.'   The  same  rule  applies  in  a  suit  brought  by  an  in- 

1  Nutting  V.  Hill,  71  Ga.  557.  •  Smelser  r.  Wayne,  &c.  Turn- 

In  an  action  brought  by  a  corpo-  pike  Co.,  82  Ind.  417;  Mullikin  v. 

ration  de  facto  for  a  wrongful  ap-  City  of  Bloomington,  72  Ind.  161; 

propriation  of  property  owned  by  it,  Baker  9.  Neff,  73  Ind.  68.    And  see 

it  is  no  defence  that  the  company  cases  $upra^  §  751. 
was  not  incorporated  according  to        *  Eaton  0.  Aspinwall,  10  N.  Y. 

law.    Persse,  &c.  Paper  Works  0.  119;  Frost  v.  Walker,  60  Me.  468; 

Willett,  i  Robertson,  131;  Danne*  Wheelock  v.  Kost,  77  HI.  296;  Mc- 

broge  Gold,  &c.  Co.  v.  Ailment,  26  Hose  v.  Wheeler,  45  Pa.  St.  32,  41; 

Cal.  286;  Elizabeth  City  Academy  Hager  v.  Cleveland,  86  Md.  476 ;  Ho- 

V,  Lindsey,  6  Ired.  L.  476.  lyoke  Bank  r.  Goodman  Paper  Co., 

A  creditor  who  has  dealt  with  a  9  Cush.  576;  Walworth  0.  Brackets 

corporation  de  facto,  and  obtained  a  98  Mass.   98.     Compare  Utley  v, 

preference  in   distributing  its  as-  Union  Tool  Co.,  11  Gray,  189;  Gaff 

sets  after  insolvency,  cannot  defend  o.  Flesher,  83  Ohio  St.  107;  Central 

against  a  suit  brought  by  a  receiver  Agricultural,  &c.  Ass.  v.  Alabama, 

to  recover  these  assets,  by  showing  &c.  Ins.  Co.,  70  Ala.  120;  Keyser  r. 

that  the  company  had  not  been  le>  Hitz,  2  Mackey  (D.  C),  478. 
gaily  incorporated.  Rafferty  r.  Bank        The  rule  applies  where  the  cor^ 

of  Jersey  City,  88  N.  J.  Law,  868.  poration  was  formed  under  an  uu- 

See  Wallace  0.  Loomis,  97  U.  8. 146.  ooustitutional   law.      Freeland   0. 
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solvent  corporatioB,^  or  by  a  receiver  appointed  by  the  court,^ 
for  the  purpose  of  collecting  the  stock  subscriptions  of  the 
members  of  the  company  in  order  to  pay  ofiF  creditors.  And 
it  is  immaterial  in  a  case  of  this  kind  that  the  corporation  has, 
since  the  creation  of  the  indebtedness,  been  dissolved  by  the 
State  on  the  ground  that  it  was  never  legally  incorporated.^ 

In  Chubb  v.  Upton,^  an  assignee  in  bankruptcy  of  a  corpora- 
tion sued  a  shareholder  of  the  company  upon  his  stock  liabil- 
ity. The  defendant  set  up  as  a  defence,  that  the  corporation 
was  not  organized  according  to  law,  and  that  the  shares  which 
he  bad  subscribed  were  never  legally  issued.  The  court, 
however,  held  that  the  defendant  was  liable,  as  he  had  acted  / 
as  a  shareholder  and  taken  part  in  the  management  of  the 
company.     Justice  Hunt,  delivering  the  opinion,  said :  — 

^  It  is  settled  by  the  decisions  of  the  courts  of  the  United 
States,  and  by  the  decisions  of  many  of  the  State  courts,  that 
one  who  contracts  with  an  acting  corporation  cannot  defend 
himself  against  a  claim  on  such  contract,  in  a  suit  by  the  cor* 
poration,  by  alleging  the  irregularity  of  its  organization. 
This  was  settled  more  than  half  a  century  since  in  the  courts 
of  the  State  of  New  York,  and  has  recently  been  afGbmed  in 
this  court.^ 

*^  The  same  principle  applies  to  the  case  of  a  subscription 
to  the  capital  stock  in  an  organization  which  has  attempted 
irregularly  to  create  itself  a  corporation,  and  has  acted  as 
soch.^ 

Pennsylvania  Central  Ins.  Co.,  94        ^  Chnbb  v.  Upton,  95  U.  S.  665 

Pa.  St.  504;  McCarthy  v.  Lavaache,  Upton  o.  Hansbrongfa,  S  Bias.  417 

89111.270.  Upton  v.  Jackson,  1   Flipp.  413 

^  Ossipee,  &c.  Manuf.  Co.  o.  Can-  Hammond  v.  Straus,  53  Md.  1. 
ney,  54  N.  H.  295;  East  Pascagonla        <  Citing  Dntchess  Cotton  Manuf. 

Hotel  Co.  V.  West,  13  La.  Ann.  545.  Co.  v.  Davis,  14  Johns.  237;  Sanger 

*  Rnggles  V.  Brock,  6  Hun,  164;  v.  Upton,  91  U.  S.  56;  Upton  o. 
In  re  Reciprocity  Bank,  22  N.  Y.  Tribilcock,  Id.  45;  Buffalo,  Ac. 
17;  Clarke  v.  Thomas,  34  Ohio  St.  R.  R.  Co.  v.  Cary,  26  N.  Y.  75; 
46;  Hull  Flax,  &c.  Co.  r.  Wellesley,  Bissell  e.  Michigan  Southern  R.  R. 
6  H.  &  N.  88;  Chubb  v.  Upton,  95  Co.,  22  N.  Y.  258. 
U.  S.  665.  •  Citing    Methodist    Episcopal 

*  Rowland  v.  Meader  Fumitore  Church  o.  Pickett,  19  N.  Y.  482; 
Co.,  88  Ohio  St  270 ;  Gaff  v.  Flesher,  Upton  v.  Hanibrough,  8  Biss.  417. 
88  Ohio  St.  107,  115,  458. 

TOI*  II.  — 12 
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*^  The  rule  applies  to  increasing  the  stock  of  a  corporation, 
when  the  question  arises  upon  paying  a  subscription  foe  stock 
forming  a  part  of  such  increase.  The  duty  and  the  necessity 
of  performing  the  contract  of  subscription  are  the  same  as  in 
case  of  an  original  stockholder.^ 

*^  An  assignee  appointed  under  the  bankrupt  laws  of  the 
United  States  represents  both  the  corporatiqn  and  its  credi- 
tors, and  the  defence  of  irregular  organization  cannot  be 
urged  against  him." 

§  756.  Foreign  Corporatiomi.  —  The  principles  and  rules 
stated  in  the  preceding  sections  are  applicable  in  actions 
brought  by  or  against  foreign  corporations.  A  person  who 
has  contracted  with  a  corporation  defacto^  claiming  to  have 
been  incorporated  under  the  laws  of  a  foreign  State,  cannot, 
after  the  contract  has  been  performed  on  the  part  of  the 
corporation,  impeach  the  validity  of  the  contract,  upon  the 
ground  that  the  company  was  incorporated  without  legislative 
authority,  and  that  the  making  of  the  contract  involved  an 
unauthorized  exercise  of  corporate  power .^ 

§  757.  Companies  formed  by  Consolidation.  —  The  same 
principle  is  applicable  to  contracts  entered  into  by  a  de  facto 
corporation,  formed  by  the  consolidation  of  other  companies. 
After  two  corporations  have  been  actually  consolidated,  it  is 
no  defence  to  an  action  brought  upon  evidences  of  debt  given 
to  the  new  company  formed  by  consolidation,  that  the  consol- 
idation was  effected  without  complying  with  the  formalities 
prescribed  by  law.^  Nor  could  this  objection  be  raised  by  the 
corporation  itself,  or  those  claiming  under  it,  against  third 
parties. 

§  758.  Corporatioos  formed  for  Immoral  or  Illegal  Purposes.  — 
The  preceding  sections  relate  merely  to  the  effect  of  the  gen- 
eral rule  of  the  common  law  prohibiting  the  foimation  of  cor- 

1  On  this  point,  see  injra,  §  761.  *  Radne,  &c.  R.  R.  Go.  v.  Farm- 

s  Newborg    Petroleum    Co.    v.  ers'  L.  &  T.  Co.,  49  SI.  847 ;  Mitchell 

Weare,  27  Ohio  St.  854.    See  also  o.  Deeds,  Id.  417;  Venable  o.  Eben* 

Bank  of   Toledo  v.   International  ezer  Baptist  Choroh,  26  Kans.  177; 

Bank,  21  K.  Y.  542;  Williams  v.  Branch  o.  Jesup,  106  U.  S.  468. 

Cheney,  8  Gray,  215;  Barrett  v. 

Mead,  10  Allen,  837. 
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poradons  tinless  authorized  by  the  legislature  or  sovereign. 
If  the  formation  of  a  coiporate  association  is  not  only  pro- 
hibited by  this  general  rule  of  the  common  law,  but  is  also 
in  violation  of  some  principle  of  morality  or  public  policy,  or 
a  positive  statutory  prohibition,  the  parties  forming  such  as- 
sociation will  not  be  legally  bound  by  their  agreement  of 
membership,  and  the  courts  will  not  recognize  the  association, 
either  as  among  its  members  or  against  third  parties.  Thus, 
a  corporate  association  formed  for  the  purpose  of  resisting 
the  enforcement  of  the  law,^  or  for  the  purpose  of  aiding  a 
rebellion  against  the  government,^  or  for  the  purpose  of  vio- 
lating any  prohibition  of  the  constitution  or  statutes  of  the 
State,^  will  not  be  recognized  by  the  courts,  or  be  permitted 
to  sue  as  a  corporation.  , 

However,  the  mere  motive  and  intention  of  parties  forming 
a  corporation  cannot  be  inquired  into.  If  the  purpose  of  a 
corporation,  as  indicated  by  its  articles  of  association,  is  legal, 
and  the  incorporation  is  effected  in  the  manner  prescribed 
by  law,  the  intention  of  the  incorporators  is  immaterial. 
Even  if  the  corporation  should  afterwards,  in  pursuance  of 
the  pre-existing  intention  of  those  forming  it,  depart  from  its 
authorized  purposes,  that  would  merely  be  a  ground  for  dis- 
solving it  at  the  suit  of  the  State,  as  in  other  cases  where  a 
corporation  violates  the  law.^ 

§  759.  Ck>rporatiOD«  formed  nnder  Unconatitiitional  Laws.  — 
A  corporation  formed  in  violation  of  a  prohibition  of  the  con- 
stitution of  a  State,  like  a  corporation  formed  in  violation  of 
a  prohibitory  act  of  the  legislature,  will  not,  as  a  rule,  be  rec- 
ognized by  the  courts  for  the  purpose  of  suing  and  enforcing 
rights  founded  on  such  illegal  incorporation.^  There  is, 
however,  a  difference  between  a  constitutional  prohibition 

^  Detroit  Schuetzen  Bund  v,  De-        *  St.  Louis,  &c.  Ass.  v.  Hennessy, 

troit  Agitations  Verein,  44  Mich.  11  Mo.  App.  555;  and  see  the  two 

313.  following  sections. 

*  Chicora  Company  o.  Crews,  6        ^  Importing,  &c.  Co.  o.  Locke, 

S.  Car.  243.     Compare  Importing,  60  Ala.  332.     InfrOji^  769. 
&c.    Co.    9.  Locke,   50   Ala.   382;        *  See  the  preceding  section. 
United   States  v.  Insurance  Com- 
panies, 22  Wall.  90. 
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designed  to  prevent  the  formation  of  corporations  of  a  cer- 
tain class  or  for  certain  purposes,  and  a  provision  whose  sole 
object  is  to  limit  the  power  of  the  legislature  to  pass  general 
or  special  incorporation  laws.  An  act  of  incorporation  passed 
by  the  legislature  in  violation  of  a  provision  of  the  latter 
description  would  undoubtedly  be  void,  and  no  right  or 
authority  could  be  derived  from  it;  but  if  persons  should 
actually  form  a  corporation  under  the  provisions  of  such  void 
act,  they  would  not  thereby  violate  the  constitutional  prohi- 
bition. The  formation  af  the  corporation  under  these  cir- 
cumstances would  merely  be  contrary  to  the  general  common 
law  prohibition,  as  in  any  other  case  where  a  corporation 
is  formed  without  the  consent  of  the  sovereign.  The  legal 
status  of  a  corporation  formed  under  an  unconstitutional 
law,  as  that  of  a  corporation  foimed  under  no  law  at  all,  or 
without  complying  with  such  laws  as  may  exist,  both  with 
regard  to  the  rights  and  obligations  of  its  members  and  the 
rights  and  obligations  of  the  corporation  in  respect  to  par- 
ties dealing  with  it,  should  therefore  be  the  same. 

§  760.  Accordingly,  it  was  held  by  the  Supreme  Court  of 
Pennsylvania,  in  an  action  brought  by  a  mutual  insurance 
company  against  a  policy-holder  to  recover  assessments  on 
premium  notes,  that  the  defendant  could  not,  after  having 
acted  as  a  shareholder,  avoid  his  agreement  on  the  ground 
that  the  corporation  was  incorporated  under  an  unconstitu- 
tional law.i 

McCarthy  v.  Lavasche,^  was  a  suit  brought  by  a  creditor 
of  a  corporation  to  enforce  the  individual  liability  of  a  share- 
holder for  double  the  amount  of  his  shares.  The  defence  was 
interposed,  that  the  act  of  the  legislature  under  which  the 
<K>rporation  had  been  formed  was  unconstitutional.  The  Su- 
preme Court  of  Illinois,  however,  held  that  the  defendant 
was  liable.  Justice  Walker  said :  *^  Appellant  approved  of 
the  act,  and  availed  himself  of  its  benefits  by  subscribing 

^  Freeland  v.  Pennsylvania  Cen-        *  McCarthy  v,  Lavasche,  89  HI. 

tral  Ins.  Co.,  04  Pa.  St.  504.     See  270,  275;  Dows  e.  Naper,  91  I1L44 

alBo  McClinch  o.  Storgis,  72  Me.  Compare  tuproj  §  094. 

288. 
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for  stock  and  becoming  entitled  to  exercise  all  th^  rights  and 
privileges  of  a  stockholder  in  the  corporation.  Justice,  mo- 
rality, public  policy,  and  precedent  all  demand  that  appellant 
should  be  estopped  from  denying  the  constitutionality  of  the 
law.  •  .  •  Suppose  these  stockholders  had  formed  a  partner- 
ship, with  articles  of  partnership  containing  precisely  the 
same  provisions  that  are  contained  in  their  charter,  and  had 
put  in  capital  to  the  same  extent  and  the  same  amounts  they 
each  subscribed  in  shares,  would  any  one  question  the  legality 
of  the  organization,  or  the  legal  liability  of  each  of  the  mem* 
beis  of  the  firm  ?  We  apprehend  these  propositions  would 
be  conceded.  And  if  so  in  principle,  what  distinction  can  be 
taken  between  the  supposed  case  and  the  one  at  bar  ?  ** 

It  is  evident  that,  if  the  constitutional  prohibition  in  these 
eases  had  been  directed  against  the  formation  and  existence 
of  associations  of  the  kind  in  question,  a  different  conclusion 
would  have  been  reached. 

The  rule  in  Michigan  appears  to  be,  that  a  corporation  or- 
ganized under  a  void  act  of  the  legislature  will  not  be  recog- 
nized by  the  courts  for  the  purpose  of  enforcing  a  mortgage 
executed  to  it ;  but  if  the  corporation  was  not  formed  for  an 
unlawful  purpose,  a  receiver  of  its  property  may  enforce  an 
accounting  in  equity  for  thQ  debt  secured  by  the  mortgage.^ 
It  was,  however,  decided  by  the  same  court,  that  a  corpora- 
tion which  had  not  been  properly  organized  under  any  exist- 
ing law  of  the  State,  could  be  sued  upon  a  note  which  it  had 
executed  in  its  corporate  name.^ 

§  761.  The  VaUdity  of  an  miaathoriaed  iMue  of  Shares  or  In- 
crease of  Capital  Stock. — Rights  of  Purchasers  of  Certlflcates.— 

In  determining  the  legal  effect  of  an  issue,  by  the  agents  of  a 
corporation,  of  shares  or  certificates  for  shares  in  excess  of 

^  Barton  o.  Schildbacb,  45  Mich,  these  cases  the  corporations  appear 

604;  Mok  o.  Detroit  Building,  &c.  to  have  been  formed  for  illegal  pnr- 

Ass.,  30  Mich.  511.    Compare  State  poses,  namely,  to  violate  the  laws 

9.  How,  1  Manning  (Mich.)*  512;  against  nnauthorized  banking,   as 

Green  v.  Graves,  1  Dougl.  (Mich.)  well  as  without  constitutional  leg^s- 

351;  Hnrlbut  v.  Britain,  2  Id.  191;  lative  authority. 
De  Bow  9.  People,  1  Denio,  9;  Me-        *  Empire  Manuf.  Co.  v.  Stuart, 

dill  r.  Corner,  16  Ohk>  St.  590.    In  46  Mich.  4S2. 
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the  amount  allowed  by  the  charter  or  law  under  which  the 
corporation  was  formed,  it  Is  necessary  to  take  into  consider^ 
ation  (1.)  the  just  claims  of  the  existing  shareholders  in  the 
company,  (2.)  the  just  claims  of  the  purchaser  or  holder  of 
the  shares  or  certificates  so  issued,  (8.)  the  just  claims  of 
creditors,  and  (4.)  the  consequences  of  the  legal  prohibition 
against  the  issue  of  such  shares  or  certificates. 

It  is  settled  that,  where  the  amount  of  the  capital  stock  of 
a  corporation  is  fixed  by  its  charter  or  articles  of  association, 
no  authority  exists  to  alter  the  amount  so  fixed,  or  to  issue 
additional  shares.^  The  agents  of  the  corporation,  and  even 
the  majority  of  the  shareholders,  would  have  no  authority  to 
create  new  shares  after  the  limit  fixed  by  the  charter  or  arti- 
cles of  association  of  the  company  was  reached.  The  issue 
of  certificates  for  any  shares  in  excess  of  the  amount  so  fixed 
would  likewise  be  unauthorized,  for  such  certificates  would 
iuvolve  a  false  representation  to  the  world  that  the  holder 
of  the  ceitificate  was  a  shareholder  in  the  company.^ 

However,  if  certificates  for  shares  in  a  corporation  have 
been  issued  by  agents  of  the  corporation  having  authority 
under  ordinary  circumstances  to  issue  such  certificates,  a  bona 
fide  purchaser  of  the  certificates  is  entitled  to  rely  upon  the 
truth  of  the  representations  contained  in  the  certificates,  and 
ought  therefore  to  be  protected  from  loss,  although  their 
issue  was  unauthorized.  Accordingly,  it  is  held  that  a 
bona  fide  purchaser  of  certificates  for  shares  in  a  corporation, 
issued  in  due  form  by  agents  of  the  company  having  author- 
ity to  issue  such  certificates  under  ordinary  circumstances, 
can  compel  the  corporation  to  recognize  the  certificates  as 
valid,  and  accord  to  him  the  rights  of  a  shareholder,  unless 
the  creation  of  the  new  shares  is  prevented  by  some  legal 
prohibition ;  and  if  the  shares  which  the  certificates  purport 
to  represent  cannot  legally  be  created,  by  reason  of  some 
legal  prohibition,  the  purchaser  is  entitled  to  recover  his 
damages  from  the  corporation  for  the  false  representations 
contained  in  the  certificates.^     Under  these  circumstances, 

1  Supra,  §  4S4.  •  See  tiipro,  §  615. 

*  See  supra,  §§  185,  186. 
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the  purchaser  would  likewise  have  his  remedy  against  the 
agents  who  were  guilty  of  the  fraud.^ 

§  762.  Validity  of  an  nnaathorised  Zsrae  of  Shares  where  the 
Holder  has  aoted  as  Shareholder.  —  It  appears  to  be  settled  by 
authority,  that  a  bofia  fide  purchaser  of  certificates  for  shares 
issued  by  the  agents  of  a  corporation  in  excess  of  their  au- 
thority, cannot  compel  the  corporation  to  treat  the  certifi- 
cates as  valid,  and  accord  to  him  the  rights  of  a  shareholder, 
if  the  corporation  would  thereby  be  compelled  to  increase  its 
capital  stock  beyond  the  amount  fixed  by  its  charter  or  arti- 
cles of  association.  The  purchaser  of  the  certificates  under 
these  circumstances  would  have  his  remedy  in  an  action  for 
damages  for  the  fraud.^ 

A  different  case  is  presented  where  all  the  existing  share- 
holders in  a  corporation  have  consented  to  or  ratified  an  issue 
of  shares  in  excess  of  the  amount  authorized  by  law,  and  the 
holder  of  the  shares  has  acted  as  a  shareholder  and  enjoyed 
the  benefits  of  membership.  It  is  not  clearly  settled  whether 
the  courts  will,  under  these  circumstances,  give  effect  to  the 
agreement  of  the  parties  and  recognize  the  shares,  or  treat 
the  unauthorized  shares  as  wholly  null  and  void.  It  may 
be  argued,  on  the  one  hand,  that  the  creation  of  shares  in 
excess  of  the  amount  authorized  by  law  is  illegal,  because 
prohibited  by  the  rules  of  the  common  law,  and  that  the 
creation  of  such  shares  would  involve  a  continuing  usur- 
pation of  franchises  on  the  part  of  the  shareholders.  On 
the  other  hand,  it  may  be  said,  that  the  public  interests  and 
immediate  justice  are  best  served,  in  a  case  of  this  kind,  by 
leaving  the  State  to  enforce  the  penalty  for  the  violation  of 
the  law  by  a  direct  proceeding  instituted  for  that  purpose ; 
that  great  practical  injustice  between  parties  would  often 
be  done  if  shares  were  arbitrarily  treated  as  void  after  the 
holder  had  obtained  the  advantages  or  borne  the  burdens  of 
membership,  and  that  no  public  benefit  would  be  attained 
thereby ;  and,  finally,  that  there  is  no  reason  why  an  unau- 
thorized issue  of  new  shares  in  a  legally  constituted  corpora- 

«  Stqfra^  §  187.  '  Supra^  §  688 ;  and  see  cases  infra,  §  763. 
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Hon  should  be  treated  as  null  and  void^  while  shares  in  a 
corporation  formed  without  authority  of  law,  and  illegal  at 
its  inception,  are  recc^nized  and  given  effect.^ 

§  768.  Roles  established  by  the  Deolslons.  —  It  is  difficult 
to  deduce  from  the  authorities  bearing  upon  this  subject  any 
clearly  defined  principle  of  law.  Two  rules,  however,  seem 
to  be  established  in  the  United  States  by  force  of  the  actual 
decisions.  First,  if  a  corporation  has  no  legal  right  to  in- 
crease the  amount  of  its  capital  stock  upon  any  terms,  shares 
created  in  excess  of  the  amount  authorized  by  the  charter 
or  law  under  which  the  corporation  was  organized  will  be 
treated  by  the  courts  as  null  and  void.^  Secondly,  if  a  cor- 
poration is  authorized  by  law  to  increase  its  capital  stock 
upon  complying  with  certain  prescribed  forms  or  conditions, 
and  the  corporation  or  its  agents  appear  to  have  endeavored 
to  comply  with  the  prescribed  forms  or  conditions,  and  have 
in  fact  increased  the  company's  capital  stock  by  issuing  new 
shares,  on  the  assumption  that  the  legal  right  to  increase  the 
capital  stock  had  been  acquired,  and  if  the  holder  of  such 
new  shares  has  acted  as  a  shareholder  and  enjoyed  the  rights 
of  a  shareholder,  then  the  creation  of  such  new  shares  will 
be  recognized  by  the  courts  and  given  effect  according  to  the 
intention  of  the  parties,  although  the  statutory  forms  or  con- 
ditions were  not  complied  with,  and  no  legal  right  to  create 
the  new  shares  was  in  fact  obtained.^ 

§  764.  The  first  of  these  rules  rests  upon  the  ground  that 
the  creation  of  shares  in  a  corporation  without  legislative 
authority  is  prohibited  by  the  common  law,  and  that  the  con- 
tracts of  membership  represented  by  shares  created  in  viola- 
tion of  the  common  law  prohibition  will  not  be  recognized 

1  See  supra,  §§  743,  757,  760.  •  Chubb  ».  Upton,  96  U.  8.  665; 

*  SooviU  p.  Thayer,  105  U.  S.  Kansas  City  Hotel  Co.  v.  Harris,  51 

143,   148;    McCord  v.   Ohio,   &o.  Mo.  464;  Kansas  City  Hotel  Co.  o. 

R.   R.  Co.,  13  Ind.  221;  Oler  v.  Hunt,  57  Mo.  126;  Grangers'  Life, 

Baltimore,  &o.  R.  R  Co.,  41  Md.  &c.  Ins.  Co.  r.   Kamper,  73  Ala. 

583;  Mount  Holly  Paper  Co.'s  Ap-  325^  Veeder  v,  Mudgett,  95  N.  Y. 

peal,  99  Fk.  St.  513 ;  People's  Bank  295,  310. 
r.  Kurtas,  Id.  344 ;  Wright's  Appeal, 
Id.  425. 
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or  enforced  by  the  courts.  The  second  rule  can  only  be 
supported  on  the  theory  that  the  effect  of  the  legal  prohibit 
tion  varies,  and  that  the  courts  will  recognize  and  enforce 
the  unauthorized,  and  therefore  prohibited,  contracts  of  mem- 
bership, represented  by  an  unauthorized  issue  of  shares,  pro- 
vided the  circumstances  mentioned  in  the  rule  concur.  It 
has  been  suggested  in  some  of  the  cases,  that  the  ground  of 
holding  the  creation  of  the  shares  legally  binding  under  these 
circumstances  is,  that  the  parties  are  estopped  from  denying 
that  the  formalities  prescribed  by  law  as  a  condition  prece* 
dent  to  the  right  of  issuing  the  shares  have  in  fact  been 
complied  with.  But  this  view  cannot  be  sustained,  as  the 
essential  elements  of  a  legal  estoppel  fail.^  In  most  of  the 
cases  in  which  the  rule  was  applied,  the  fEulure  to  comply 
with  the  statutory  conditions  precedent  to  the  right  of  issu* 

^  Compare  ft^ra,  §  092.  He  choee  to  sabflcribe  to  the  stock, 
KiiQsas  City  Hotel  Co.  v.  Hunt,  the  increased  stock  de  facto.  .  .  . 
57  Mo.  126,  129,  was  an  action  There  could  not  be  a  doubt  that 
brought  by  a  corporation  to  recover  the  defendant,  if  there  had  been 
the  amount  of  a  subscription  for  proof  of  his  participation  in  the 
shares.  It  appeared  that  an  at-  proceedings  of  the  corporation  in 
tempt  had  been  made  to  increase  any  shape,  would  have  been  held 
the  capital  stock  of  the  company,  liable  on  his  subscription.  But 
bat  that  a  proper  certificate  had  not  there  is  no  such  proof.  A  defect 
been  filed,  as  required  by  law.  The  in  a  certificate,  it  is  well  settled,  is 
defendant  had  subscribed  for  a  por-  not  available  to  a  stockholder  who 
tion  of  the  new  shares,  and  the  quee-  has,  by  his  conduct,  waived  the  de- 
tion  was  whether  he  could  repudiate  feet.  .  .  .  The  authorities  in  regard 
his  subscription  upon  the  ground  to  this  point  have  been  examined, 
that  apiopercertificate  had  not  been  and  they  aU  agree  that  where  the 
filed.  The  court  held  that  a  sub-  subscription  has  been  acquiesced  in, 
scription  alone,  without  any  pay^^  either  by  the  payment  of  part  of  the 
ment  thereon  or  acts  of  user,  did  subscription,  or  by  becoming  a  di- 
Dot  bind  the  subscriber.  Napton,  rector,  or  by  attending  meetings  of 
J.«  delivering  the  opinion,  said:  stockholders,  or  by  any  other  act 
^  The  certificate  was  imperfect,  but,  indicating  an  acquiescence  in  the 
as  it  was  on  the  public  records,  it  validity  of  his  subscription,  his  de- 
was  open  to  the  inspection  of  all  fence  based  on  mere  technical  ob- 
who  desired  to  subscribe.  If  there  jections  will  be  disregarded.  But 
were  defects  in  it  which  would  have  the  present  case  is  peculiar,  in  that 
influenced  the  defendant  in  his  sub-  it  shows  nothing  but  the  bare  act  of 
scription,  he  had  the  opportunity  of  subscribing." 
informing  hionself  as  to  the  facts. 
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ing  the  shares  was  a  matter  of  public  record,  of  which  the 
parties  were  bound  to  take  notice.  Moreover,  the  rule  has 
been  applied  in  favor  of  the  corporation  and  of  parties  who 
participated  in  the  violation  of  the  law. 

§  765.  The  Rnle  applied  by  the  Supreme  Court  of  the  United 
States.  —  The  authorities  bearing  on  this  question  were  re- 
viewed by  the  Supreme  Court  of  the  United  States  in  Sco- 
vill  v.  Thayer.^  The  facts  of  that  case  were  as  follows.  A 
corporation  was  formed  under  the  general  laws  of  the  State 
of  Kansas,  with  a  capital  stock  of  $100,000.  Under  the  laws 
of  Kansas  the  capital  stock  of  the  company  could  legally  be 
increased  to  twice  the  amount  first  limited,  upon  complying 
with  certain  conditions,  but  any  further  increase  was  not 
authorized.  The  company,  however,  increased  its  capital 
stock  to  $400,000,  being  double  the  amount  allowed  by  law. 
The  defendant  was  the  holder  of  a  portion  of  the  unauthor- 
ized issue  of  shares,  which  he  had  paid  up  to  the  amount 
of  fifty  per  cent.  The  company  having  become  insolvent, 
the  plaintiff  was  appointed  assignee  in  bankruptcy,  and  the 
suit  was  brought  to  compel  the  defendant  to  contribute  the 
amount  unpaid  on  his  shares  for  the  purpose  of  satisfying 
creditors. 

It  was  insisted  on  the  part  of  the  plaintiff,  that,  inasmuch 
as  the  defendant  had  attended  by  proxy  meetings  at  which 
the  illegal  increase  of  stock  was  voted  for,  and  had  received 
certificates  for  the  shares  illegally  created,  and  the  company 
had,  after  such  increase,  represented  to  the  world  that  it  had 
a  capital  of  $400,000,  and  had  invited  and  obtained  credit  on 
the  faith  of  such  representations,  he  was  estopped  from  deny- 
ing the  validity  of  the  stock  and  his  obligation  to  pay  for  it 
in  full.  The  court,  however,  held  that  the  defendant  was 
not  liable.  Justice  Woods,  delivering  the  opinion,  said :  **  In 
this  case,  the  attempt  to  increase  the  stock  of  the  com- 
pany beyond  the  limit  fixed  by  its  charter  was  ultra  v%re9. 
The  increased  stock  itself  was  therefore  void.^    It  conferred 

^  Scovili  V.  Thayer,  105  U.  S.    lowed   was   the   question    in    this 

148,  149.  case.    It  certainly  was  not  a  logical 

s  Whether  this  consequence  £ol-    conclusion  that  Uie  creation  of  the 


s. 
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on  the  holders  no  rights,  and  subjected  them  to  no  liabilities. 
...  It  is  true,  that  it  has  been  held  by  this  court  that  a 
stockholder  cannot  set  up  informalities  in  the  issue  of  stock 
which  the  corporation  had  the  power  to  create.  But  those 
were  cases  where  the  increase  of  the  stock  was  authorized  by 
law.  The  increase  itself  was  legal,  and  within  the  power  of 
the  corporation,  but  there  were  simply  informalities  in  the 
steps  taken  to  effect  the  increase.  These,  it  was  held,  were 
cured  by  the  acts  and  acquiescence  of  the  defendant.  But 
here  the  corporation  being  absolutely  without  power  to  in- 
crease its  stock  above  a, certain  limit,  the  acquiescence  of 
the  shareholder  can  neither  give  it  validity,  nor  bind  him 
to  the  corporation."  ^ 

This  language  used  by  the  learned  judge  must  not  be 
misunderstood.  In  Chubb  v.  Upton,  and  the  other  cases  re- 
ferred to  in  the  second  inile  above  stated,  the  increase  of  the 
capital  stock  would  have  been  authorized  by  law,  and  would 
have  been  legal  if  the  conditions  precedent  prescribed  by 
law  had  been  complied  with.  But  as  these  conditions  were 
not  complied  with,  the  increase  was  not  in  fact  authorized 
by  law,  and  was  not  legal;  it  was  prohibited  and  illegal, 
and  the  State  could  have  prevented  or  punished  the  viola- 
tion of  the  law  through  suitable  legal  proceedings. 

§  766.  The  Rnle  in  England.  —  In  Lindley  on  Partnership, 
the  rule  with  regard  to  English  companies  is  stated  to  be  as 
follows:  ^*If  shares  can,  under  any  circumstances,  legally 
exist,  then,  however  improper  their  issue  may  have  been,  the 
company  and  the  holder  of  them  may  be  estopped  from  de- 
nying their  existence  and  the  holding  of  them  by  him ;  but 
if  they  cannot  legally  exist,  the  person  taking  them  cannot, 
by  estoppel  or  otherwise,  become  a  member  in  respect  of 
them."  » 

This  statement  of  the  law,  however,  is  hardly  sustained  by 
the  authorities  cited  by  the  learned  author.^ 

increased    capital   stock  was  void  '  1  Lindley  on  Part.  (4th  ed.) 

because  it  was  not  authorized  by  IM.     See  also  voL  2,  p.  1349. 

law.     See  »upra,  §§  650,  701.  *  Campbell's  Case,  L.  R.  9  Ch. 

1  105  U.  S.  149.  1;  Challis's  Case,  L.  R.  6  Ch.  266; 
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§  767.  The  Rights  of  Creditors  against  the  Holders  of  iUegally 
issued  Shares.  —  The  creditors  of  an  insolvent  corporation 
are  clearly  entitled  to  enforce  any  obligation  to  contribute 
to  the  company's  assets  which  the  corporation  itself  can  en- 
force.^ It  follows,  therefore,  that  if  the  holders  of  shares 
issued  illegally,  by  an  unauthorized  increase  of  the  company's 
capital  stock,  can  be  charged  by  the  corporation  as  share- 
holders, creditors  also  can  charge  them  as  shareholders  in 
respect  of  the  shares  so  issued.^ 

However,  the  rights  of  creditors  are  not  necessarily  limited 
to  the  rights  of  the  corporation  itself.  Although  the  rights 
of  creditors  against  shareholders  are  usually  treated  only  as 
equitable  claims  obtained  indirectly  through  the  corporation^ 
this  is  only  nominally  correct.  As  a  matter  of  fact,  the  par- 
ties forming  a  corporation  invite  credit  and  obtain  credit  for 
their  association  on  the  faith  of  the  security  which  they 
agree  to  furnish  individually,  either  by  contributing  to  the 
fund  constituting  the  company's  capital,  or  by  their  individual 
liability  for  the  corporate  debts.  In  either  event,  the  share- 
holders really  assume  an  obligation  directly  to  the  creditors 
of  the  company,  and  the  corporate  entity  through  which 
this  obligation  is  created  is  a  fiction.  It  is  evident,  therefore, 
that  a  person  may  become  liable  to  the  creditors  of  a  corpo- 
ration as  if  he  were  a  shareholder,  although  he  may  not  in 
fact  be  a  shareholder,  or  incur  the  liabilities  of  a  shareholder, 
as  between  himself  and  the  company.^ 

§  768.  A  Corporatton  de  faoto  has  no  Bpecial  Powers.  —  The 
Power  of  condemning  Land:  —  It  has  been  pointed  out  in  a 
preceding  section,  that  the  legal  validity  of  acts  performed  by 

Hare's  Case,  L.  B.  4  Ch.  603;  Bank  person  having  no  connection  with  a 

of  Hindustan  v.  Alison,  L.  B.  6  C.  corporation  should  offer  to  become 

P.  54,  222;  Stace  &  Worth's  Case,  liable  as  a  shareholder  to  all  persons 

L.  B.  4  Ch.  682;  Smith's  Case,  lb.  who  should  give  credit  to  a  corpora- 

611;  Spackman  v.  Evans,  L.  B.  3  tion,  and  this  offer  should  be  so- 

H.  L.  171.  cepted  by  actually  giving  credit  to 

1  Infra,  Chapter  X.  the  corporation,  the  resulting  agree- 

>  See  Chubb  v.  Upton,  95  U.  S.  ment  would  be  valid  as  a  common 

665.  law  contract.     See  McCarthy  v.  La- 

•  Infra,  §§  818,  824  et  »eq.    It  a  vasche,  89  111.  270. 
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a  corporation  In  violation  of  a  statute  or  of  a  general  rale  of 
the  common  law  depends  upon  the  same  principles  as  the 
legal  validity  of  acts  performed  by  an  individual  under  similar 
circumstances.  Thus,  a  corporation  has  no  more  power  than 
a  mere  individual  to  make  a  contract  in  violation  of  the 
usuiy  laws,  or  to  appropriate  property  belonging  to  another 
person.  The  same  rule  is  clearly  applicable  to  a  corporation 
formed  without  authority  of  law ;  persons  cannot  extend 
their  legal  powers  by  assuming  to  act  in  a  corporate  capacity. 

The  power  of  condemning  land  for  public  purposes  belongs 
to  the  State  alone.  No  person  or  corporation,  whether  it  be 
a  legally  formed  corporation  or  not,  can  exercise  this  power 
unless  expressly  authonzed  to  do  so.  Hence,  if  a  statute 
conferring  the  power  to  condemn  land  is  intended  by  the 
legislature  to  apply  only  to  legally  formed  corporations,  a 
corporation  which  has  not  been  legally  formed  can  derive  no 
authority  from  it ;  and  an  attempt  on  the  part  of  such  a  com- 
pany to  exercise  the  power  will  have  no  greater  validity  than 
if  the  statute  had  never  been  passed. 

A  statute  purporting  to  confer  the  power  of  condemning 
land  upon  railroad  companies  incorporated  under  the  laws  of 
the  State,  is  clearly  intended  to  apply  to  legally  incorporated 
companies  only.  It  is  not  intended  to  apply  to  self-consti- 
tuted corporations  having  no  legal  right  to  exist ;  and  there 
seems  to  be  no  reason  for  applying  a  different  rule  in  favor 
of  companies  which  undertook  to  become  incorporated  ac- 
cording to  law,  but  failed  to  comply  with  the  forms  prescribed 
by  law  as  conditions  precedent  to  a  legal  incorporation.^ 

1  Newton  County  Draining  Co.  renceburgh,  Id.  80;  National  Docks 

9.  Nofsinger,  48   Ind.   566  ;   Nie-  Ry.  Co.  v.  Central  R.  R.  Co.,  82  N. 

meyer  v.  Little  Rock,  &c.  Ry.  Co.,  J.  Eq.  756,  overruling  Central  R.  R. 

43  Ark.  Ill;  Powers  v.  Hazelton,  Co.  v.  Pennsylvania  R.  R.  Co.,  81 

&e.  Ry.  Co.,  88  Ohio  St.  429;  Re  N.J.Eq.475;  Atkinson  r.  Marietta, 

New  York,  &c.  Ry.  Co.,  85  Hun,  &c.  R.  R.  Co.,  15  Ohio  St.  21,  88; 

220,  224;  99  N.  Y.  18.     Compare  Atlantic,  &c.  R.  R.  Co.  v.  SuUivant, 

Smelser  v.  Wayne,   Ac.   Turnpike  5  Ohio  St.  276;  Atlantic,  &c.  R.  R. 

Co.,  82  Ind.  419;  Western  Penn-  Co.  v.  St.  Louis,  66  Mo.  228;  City 

sylTBnia  R.  R.  Co.'8  Appeal,  104  of  Denver  v.  Mullen,  7  Col.  345. 

Pa.  St  899;  Aurora,  &c.  R.  R.  Co.  ^  The  following  cases  are  appar- 

9.  Miller,  56  Ind.  88;  Same  v.  Law-  ently  to  the  contrary  :    McAuley 
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He  Brooklyn,  &c.  Railway  Company  ^  was  an  application 
to  condemn  land  for  the  construction  of  a  railroad.  The  law 
under  which  the  company  had  been  organized  contained  the 
provision  that,  unless  its  road  should  be  constructed  within  a 
certain  period  of  time,  *^  its  corporate  existence  and  powers 
^halI  cease."  The  Court  df  Appeals  held  that  the  company 
had  no  power  to  condemn  land  after  its  corporate  franchises 
had  been  lost.  Allen,  J.,  delivering  the  opinion,  said:  ^'If, 
by  non-performance  of  either  of  these  conditions,  the  company 
forfeited  or  lost  its  corporate  rights  and  powers,  the  fact  may 
be  asserted  by  any  one  whose  lands  or  property  are  sought 
to  be  appropriated  to  the  uses  of  the  corporation,  under  the 
laws  authorizing  the  taking  of  private  property  for  public 
use.  The  legal  existence  of  a  corporation  authorized  to  con- 
struct a  railroad  is  at  the  foundation  of  the  right  to  take 
property  for  its  use." 

However,  if  a  company  has  once  acquired  the  franchise  of 
condemning  land  by  complying  with  the  statutory  conditions, 
it  will  not  lose  the  franchise  merely  by  doing  acts  which 
would  enable  the  State  to  deprive  it  of  the  franchise  by  ob- 
taining a  judgment  of  ouster.^  The  State  may  waive  the 
right  to  annul  a  franchise  on  account  of  wrongful  acts  or 
breaches  of  condition  on  the  part  of  the  grantee ;  and  un- 
less a  franchise  by  the  express  terms  of  the  grant  is  made  to 
expire  at  a  specified  time,  it  will  continue  until  the  cause  of 
forfeiture  has  been  judicially  ascertained.^ 

§  769.  The  Validity  of  Corporate  Acts  peiformad  nnder  a 
Charter  obtained  by  Fraud.  —  A  contract  or  grant  induced  by 
the  fraud  of  either  party  is  voidable,  but  not  void ;  and  it 
can  be  avoided  only  by  the  innocent  party. 

V.  ColumbdB,  &c.  Ry.  Co.,  83  lU.  pired  on  non-performance  of   the 

848;    Buncombe  Turnpike  Co.  v.  prescribed  condition,  no  judgment 

McCarson,  1  Dev.  &  B.  806;  Fam-  of  forfeiture  at  the  suit  of  the  State 

ham  V.  Delaware,  &c.  Canal  Co.,  61  being  necessary.    See  infra,  §  1006. 
Pa.  St.  265;  Schroeder  o.  Detroit,        ^  See  Western  Pennsylvania  R.  R. 

&c.  Ry.  Co.,  44  Mich.  387.  Co.'s  Appeal,  104  Pa.  St.  899;  At- 

1  Re  Brooklyn,  &o.  Ry.  Co.,  72  lanta  v.  Gate  City  Gas  Light  Co.. 

N.  Y.  245,  249.    The  charter  of  71  Ga.  106. 
the  corporation  in  this  instance  ex-        *  Jn/raf  §  1015. 


N. 
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The  same  principle  has  been  applied  to  grants  of  corporate 
franchises  obtained  through  a  fraud  practised  upon  the  legis- 
lature. A  charter  of  incorporation  obtained  by  fraud  is  not 
absolutely  void,  but  remains  valid  until  the  State  has  elected 
to  set  it  aside ;  and  the  rescission  must  be  declared  judicially, 
in  a  proceeding  instituted  for  that  purpose  by  the  proper 
government  officer.  It  follows,  therefore,  that  the  validity 
of  acts  performed  by  a  regularly  constituted  corporation  can* 
not  be  impeached  by  showing  that  its  charter  was  obtained 
by  a  fraud  upon  the  legislature,^  or  that  the  persons  who 
obtained  the  charter  or  formed  the  corporation  conspired  to 
accomplish  an  unauthoiized  and  illegal  purpose.^ 

If  a  person  was  induced  by  fraud  to  become  a  shareholder 
in  a  corporation,  he  may  set  up  this  fraud  as  a  defence  to 
an  action  brought  by  the  company  to  enforce  his  stock  lia- 
bility ;  but  he  will  remain  a  shareholder,  and  subject  to  the 
liabilities  of  a  shareholder,  until  he  has  elected  to  avoid  his 
contract.^ 

It  is  well  settled  that  it  is  no  defence  to  an  action  brought 
by  or  against  a  corporation,  that  it  has  been  guilty  of  acts  of 
misfeasance  or  nonfeasance  on  account  of  which  the  State 
might  obtain  a  judgment  of  forfeiture  and  dissolution.^ 

1  Charles  River  Bridge  Co.  v.  •  Supra,  §  94. 
Warren  Bridge  Co.,  7  Pick.  344;  ^  In  Kayser  v.  Bremen,  16  Mo. 
Minor  17.  Mechanics' Bank,  1  Pet.  06 ;  90,  the  court  said:  *'It  cannot 
Kayser  V.Bremen,  16  Mo.  88;  Centre,  be  shown,  in  defence  to  a  suit 
&c.  Turnpike  Co.  v.  McConaby,  16  of  a  corporation,  that  the  charter 
S.  &  R.  140;  1  P.  &  W.  426;  Pat-  was  obtained  by  fraud;  neither  can 
tison  V.  Albany  Building,  &c.  Ass.,  it  be  shown  that  the  charter  has 
63  Ga.  373;  Niemeyer  v.  Little  been  forfeited  by  misuser  or  non- 
Rock,  &c.  Ry.  Co.,  43  Ark.  Ill;  user.  Advantage  can  only  be  taken 
German  Ins.  Co.  v.  Strahl,  18  Phila.  of  such  forfeiture  by  process  on  be- 
612.  half  of  the  State,  instituted  directly 

*  Aurora,  &c.  R.  R.  Co.  v.  Law-  against  the  corporation,  for  the  pur- 

rencebnrgh,  66  lud.   80,  87 ;  Na-  pose  of  avoiding  its  charter,  and  in- 

tional  Docks  Ry.   Co.    v.   Centrial  dividuals  cannot  avaU  themselves  of 

R.  R.  Co.,  82  N.  J.  Eq.  766,  over-  it  in  collateral  suits,  until  it  be  ju- 

roling  81  N.  J.  Eq.  476;  Niemeyer  dicially  declared."    The  above  was 

V,  Little   Rock,  &c.  Ry.   Co.,  48  quoted  by  Justice  Swayne  in  County 

Ark.  Ill;    Importing,  &c.   Co.  v,  of  Macon  v.  Shores,  97  U.  S.  277. 

Locke,  60  Aia.  882 ;  and  see  «i^pra,  See  also  Atherton  v.  Sugar  Creek, 

f  768.  &c.  Turnpike  Co.,  67  Ind.  884. 
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§  770.  When  Proof  of  the  Existenoe  of  a  Corporation  la  ne- 
Geeaary.  —  In  considering  whether  proof  of  the  existence  of 
a  corporation  is  necessary  in  order  to  establish  a  cause  of 
action  or  a  defence,  it  is  important  to  bear  in  mind  the  differ^ 
ence  between  the  actual  existence  of  the  corporation  and  the 
legality  of  the  formation  and  existence  of  the  corporation. 
In  many  cases  in  which  the  actual  existence  of  a  corporation 
is  essential  to  a  cause  of  action  or  defence,  the  legal  right  of 
the  corporation  to  exist  is  wholly  immaterial.  Thus,  proof  of 
the  creation  of  a  contract  with  a  corporation  would  necessarily 
involve  proof  that  the  corporation  was  actually  in  existence 
at  the  time  when  the  contract  is  alleged  to  have  been  made ;  ^ 
but  it  would  not  nec-essarily  involve  proof  of  the  legal  right 
of  the  corporation  to  exist  and  enter  into  the  contract.  A 
corporation  having  no  legal  right  to  exist  and  contract  may 
nevertheless  enter  into  a  contract,  and  such  contract  may  be 
legally  enforceable.* 

It  is  clear  that  the  prosecution  of  a  suit  by  or  against  a 
corporation  necessarily  implies  that  the  corporation  is  in  ex- 
istence de  facto  at  the  time.  A  suit  by  or  against  a  non- 
existing  corporation  is  as  impossible,  in  the  nature  of  things, 
as  a  suit  by  or  against  a  non-existing  person.  Whether  a 
corporation  or  an  individual  really  in  existence  be  legally 
competent  to  sue,  involves  a  different  question. 

If  a  corporation  is  dissolved  after  having  entered  into  a 
contract,  the  benefit  of  the  contract  will  be  preserved  in 
equity  for  the  individual  members  and  creditors  of  the  asso- 
ciation ;  but  a  suit  upon  the  contract  can  no  longer  be  main- 
tained in  the  name  of  the  corporation,  since  the  association 
of  the  shareholders  has  been  dissolved,  and  the  corporate 
organization  has  entirely  ceased  to  exist.^  It  follows,  there- 
fore, that  a  defendant  in  an  action  purporting  to  be  brought 

^  SuprcL^  S^46.  '  In  some  of  the  States  statutes 

*  Supra,  §  750.    In  a  suit  against  have  been  passed  providing  that  oor^ 

a  subscriber  for  shares  in  a  corpora-  porations  ^all  continue  in  existence 

tion  to  recover  calls,  proof  of  the  for   the   purposes  of   winding  up 

legal  incorporation  of  the  plaintiff  is  during  a  specified  period  of  time 

often  necessary.    See  supra,  $§  787-  after  their  dissolution.     See  tJ^/ro, 

739.  f  1086. 
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bj  a  corporation  upon  a  contract  made  with  it  may  always 
deny  the  existence  of  the  corporation.  If  the  corporation  was 
not  in  existence  at  the  time  that  the  contract  is  alleged  to 
hare  been  entered  into,  it  follows  necessaiily  that  the  con- 
tract was  never  made  with  it;  and  if  the  corporation  was 
not  in  existence  at  the  commencement  of  the  suit,  it  is  clear 
that  the  suit  could  not  have  been  instituted  by  it.  If  a  cor- 
poration is  dissolved  during  the  pendency  of  a  suit  brought 
by  or  against  it,  the  suit  will  abate.^ 

§  771.  MUmomer  of  an  ezUting  Corppratlon  inunaterlal.  -»-  It 
should  be  observed,  however,  that  an  existing  person  or  cor- 
poration may  contract,  and  sue  and  be  sued,  under  a  wrong 
name ;  and  the  name  so  assumed  may  be  the  name  of  a  non- 
existing  coi'poration.  Under  these  circumstances,  the  contract 
may  be  binding,  and  the  suit  may  be  prosecuted  to  a  judgment 
valid  against  the  real  party  intended,  notwithstanding  the 
misnomer.'  Whether  the  use  of  the  name  of  a  non-existing 
corporation  is  a  mere  misnomer  of  an  existing  corporation,  or 
an  iattempt  to  indicate  an  association  which  does  not  in  fact 
exist,  is  ultimately  a  question  of  intention. 

§  772.  Pleading.  —  How  the  Zbdstenoe  of  a  Corporation  oan 
be  put  in  laane.  —  The  general  rule  is,  that  a  party  desiring  to 
establish  a  cause  of  action  or  a  defence  must  allege  and  prove 
every  fact  constituting  the  cause  of  action  or  defence.  The 
production  of  evidence  to  prove  a  fact  which  has  been  alleged 
may,  however,  be  dispensed  with,  by  a  constructive  admission 
of  the  fact  by  the  opposing  party,  resulting  from  the  estab- 
lished rules  of  pleading. 

^  Dobflon  V,  SimoDton,  86  N.  Car.  A  corporation  does  not  cease  to 

482;  Re  Norwood,  32  Hnn,  196;  exist  merely  because  it  has  aban- 

MeCnlloch  v.  Norwood,  58  N.  Y.  doned  its  business,  but  may  still 

562;  Sturges  V.  Vanderbilt,  73  N.  T.  sue  and  be  sued.     Barren  Creek 

884;  Sturgis  v.  Drew,  11  Hun,  186;  Ditching  Co.  v.  Beck,  99  Ind.  247. 

Clay  Township  v.  Buchanan  Dis-  Nor  does  its  existence  cease  because 

trict,  68  Iowa,  188;  Eagle  Chair  Co.  it  has  been  enjoined  from  ezercis- 

V.  Eelsey,  23  Kans.  632;  Hoereth  v.  ing  its  franchises  and  deprived  of 

Franklin  Mill  Co.,  30  HI.  151 ;  Eelley  its  property.    Kincaid  v.  Dwinelle, 

V.  Mississippi  Cent.   R.  R.  Co.,  2  59  N.  Y.  548.     See  infra,  §  1010. 

Flipp.  581;  Thornton  v.  Marginal  '  See  mpra,  §   855.      Bank  of 

Freight  Ry.  Co.,  128  Mass.  82.  Havana  v.  Magee,  20  N.  Y.  855. 
▼OL.  u.  — 18 
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In  the  Federal  courts,  it  is  held  that  the  existence  of  a  for- 
eign or  domestic  corporation  can  be  pat  in  issue  only  by  a 
special  plea  in  bar  or  abatement.  If  the  defendant  in  an  ac- 
tion of  assumpsit  purporting  to  be  brought  by  a  corporation 
merely  pleads  the  general  issue,  it  is  held  that  the  existence 
of  the  plaintiff  is  constructiyely  admitted,  and  no  evidence 
to  prove  the  fact  is  necessary.^ 

The  Code  of  Civil  Procedure  of  New  York  provides  that, 
*'  In  an  action  brought  by  or  against  a  corporation,  the  plain- 
tiff need  not  prove,  upon  the  trial,  the  existence  of  the  corpo- 
ration, unless  the  answer  is  verified  and  contains  an  affirmative 
allegation  that  the  plaintiff  or  the  defendant,  as  the  case  may 
be,  is  not  a  corporation."  ^ 

§  773.  A  judgment  purporting  to  be  obtained  against  a 
corporation  which  is  not  in  existence  at  least  de  facto  would 
be  legal^ly  void  and  ineffective,  unless  the  use  of  the  corporate  ! 

name  was  a  misnomer  of  an  existing  party .^    It  has  been  a  !| 

debated  question  how  the  existence  of  a  corporation  against  'i 

which  a  suit  purports  to  be  brought  can  be  put  in  issue  so  as 
to  obtain  a  judicial  determination  of  the  fact.  The  author- 
ities bearing  upon  this  point  were  reviewed  by  Hammond,  J., 
in  Kelley  v.  Mississippi  Central  Railroad,^  and  it  was  held  in 
that  case  that  persons  upon  whom  process  directed  against  a 

■ 

^  Union  Cement  Co.  o.  Noble,  15  against  a  corporation,  the  complaint 

Fed.  Rep.  502;  Society,  &c.  v.  Paw-  must  aver  that  the  plaintiff,  or  the 

let,  4  Pet.  500;  Conard  t;.  Atlantic  defendant,  as  the  case  may  be,  is  a 

Ins.  Co.,  1  Pet.  450;  Kelley  o.  Mis-  corporation;  must  state  whether  it 

sissippi  Cent.  R.  R.  Co.,  2  Flipp.  581.  is  a  domestic  corporation  or  a  for- 

In  some  of  the  States,  it  is  held  eign  corporation;  and  if  the  latter, 

that  the  existence  of  the  plaintiff  the  State,  country,  or  government 

suing  as   a  corporation   could,  at  by  or  under  whose   laws   it  was 

common  law,  be  put  in  issue  by  a  created.    But  the  plaintiff  need  not 

plea  of  the  general  issue.    In  otiier  set  forth  or  specially  refer  to  any 

States,  it  is  held  that  a  special  plea  act  or  proceeding  by  or  under  which 

would  be  necessary.    The  matter  is  the  corporation  was  created.*' 
now  generally  regulated  by  statute.  *  Supra,  §  770.    Kelley  v.  Mis- 

*  N.  Y.  Code  of  Ciyil  Procedure,  sissippi  Cent  R.  R.  Co.,  2  Flipp. 

§  1776.  581 ;  Thornton  o.  Marginal  Freight 

Section  1775  of  the  New  York  Ry.  Co.,  128  Mass.  82. 
Code  of  Civil  Procedure  provides        *  Kelley  v,  Mississippi  Cent  B.  B. 

that,  '*In  an  action  brought  by  or  Co.,  2  Flipp.  581,  589,  590. 
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corporation  had  been  served  as  agents  of  the  alleged  coipo- 
ration  could  individually  plead  in  abatement  that  the  corpo- 
ration was  not  in  existence,  it  having  been  dissolved.  The 
learned  judge  said:  *^  The  only  question  to  be  novir  determined 
is,  whether  the  persons  named  in  the  marshal's  return  shall  be 
allowed  to  plead.  The  question  here  raised  usually  arises  in 
some  collateral  way,  and  when  it  has  been  directly  presented, 
as  in  this  case,  the  courts  are  always  beset  with  technical 
difficulties.  On  the  one  hand,  it  is  urged  that  a  dead  party 
cannot  speak ;  that  a  non-existing  thing  cannot,  without  ad- 
mitting the  very  question  in  dispute,  plead  in  the  manner  it 
might  if  it  did  exist ;  while  on  the  other  it  is  said  with  equal 
force,  that  one  not  a  party  to  a  suit  cannot  be  heard  to  inter- 
fere with  it.  .  •  .  The  objections  suggested  against  any  method 
of  making  the  defence  come  from  pressing  too  far  the  doctrine 
that  a  corporation  has  an  independent  existence.  This  en$ 
ratianis  called  a  corporation  is,  after  all,  only  an  incorporeal 
defendant,  and  it  cannot,  until  its  existence  is  established, 
have  any  independent  status  separate  and  apart  from  the  per- 
sonality of  those  composing  it.  To  speak  of  it  as  dying,  is  a 
somewhat  false  analogy.  The  law  provides  heirs,  executors, 
or  administrators  for  dead  persons ;  but  an  extinct  corporation 
must  be  represented  by  the  individuals  who  originally  com- 
posed it;  they  may  employ  attorneys,  and,  as  a  matter  of 
fact,  they  are  the  real  actors  in  any  litigation  with  it ;  if  it  be 
alive,  they  must  act  in  the  corporate  name  ;  if  extinct,  they 
may  so  act,  although  it  would  be  an  inconsistency,  or  they 
may  act  in  their  own  names.  .  •  •  The  plaintiff  having  treated 
the  persons  served  with  process  as  representing  the  alleged 
corporation,  he  cannot  preclude  them  at  least  from  denying 
that  there  is  such  a  corporation.  Whether  they  do  this  in 
their  own  names  or  that  of  the  alleged  corporation  is  quite 
immaterial,  but  it  seems  to  me  more  reasonable  not  to  pre- 
tend that  there  is  a  corporation  in  order  to  deny  that  there 
is  one."  ^ 

^  If  '^be  point  in  issue  is  the  sistency  in  admitting  the  existence 
legality  of  an  actaally  existing  oor-  of  the  corporation  and  denying  that 
poration,  there  would  be  no  inoon-    its  existence  was  legal. 
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§  774.  Proof  of  the  EadBtenoe  of  a  Corporation  by  AdmiMion 
of  the  Opposing  Party.  —  The  existence  of  a  corporation  may 
be  shown  by  evidence  of  an  admission  of  the  fact  by  the 
opposing  party.  If  a  person  professes  to  enter  into  a  contract 
or  other  dealing  with  a  corporation,  he  thereby  admits  that 
the  corporation  is  in  existence.  Proof  that  a  person  has  os- 
tensibly entered  into  a  contract  or  other  dealing  with  a  corpo- 
ration is,  therefore^  prima  facie  proof  as  against  such  person 
that  the  corporation  was  in  existence,  de  facto  at  least,  at  the 
time  of  such  dealing,  and  the  presumption  would  be  that  the 
association  continued  in  existence,  in  the  absence  of  evidence 
to  the  contrary. 

Jones  V,  Cincinnati  Type  Foundry  Company  ^  was  a  suit 
brought  by  a  corporation  upon  a  note  executed  to  it  in  its 
corporate  name.  The  defendant  answered  that  the  plain* 
tiffs  had  not  legal  capacity  to  sue  because  not  a  corporation. 
But  the  court  held  that  pi*oduction  of  the  note  was  sufficient 
evidence  to  warrant  a  judgment  for  the  plaintiffs,  no  other 
evidence  having  been  offered.  Perkins,  J.,  said :  '^  As  a  gen* 
eral  proposition,  it  is  the  law  of  this  State  that  a  contract 
with  a  party  as  a  corporation  estops  the  party  so  contracting 
to  deny  the  existence  of  the  corporation  at  the  time  it  was 
contracted  with  as  such.  ...  In  New  York,  to  work  such 

^  Jones  V,  Cincinnati  Type  Foan-  issory  note  executed  to  a  oorpora- 
dry  Co.,  14  Ind.  90.  See  also  tion,  as  payee,  by  its  corporate  name, 
Johnson  v.  Gibson,  78  Ind.  282  ;  the  production  of  the  note  duly  in- 
Brown  V,  Scottish  American  Mori-  dorsed  to  the  plaintiff  was  sufficient 
gage  Co.,  110  ni.  235;  Mix  v^  Na-  evidence  that  the  corporation  was 
tional  Bank  of  Bloomington,  91  111.  duly  organized,  and  competent  to 
20;  Ryan  v.  Martin,  91  N.  Car.  464;  transact  business,  if  these  facts  were 
French  v.  Donohue,  29  Minn.  Ill;  not  denied  in  the  defendant's  an- 
Johnston  Harvester  Co.  v.  Clark,  swer.  Bigelow,  J.,  said:  ''The 
80  Minn.  808;  Wilson  Sewing  Ma-  defendants,  by  giving  their  notes 
chine  Co.  o.  Spears,  50  Mich.  534;  to  the  corporation  in  their  oorpo- 
Studebaker,  &c.  Manuf .  Co.  o.  Mont-  rate  name  as  payees,  admitted  their 
gomery,  74  Mo.  101 ;  Real  Estate  legal  existence  and  capacity  to  make 
Savings  Inst.  v.  Fisher,  9  Mo.  App.  and  enforce  the  contracts  declared 
593.  on,  so  far,  at  least,  as  to  render 

In  Williams  v.  Cheney,  8  Gray,  proof  on  that  point  unnecessary  in 

215,  220,  it  was  held  that,  in  an  the  opening  of  the  plaintiff's  case.*' 

action  against  the  maker  of  a  prom-  Topping  «.  Bickford,  4  Allen,  120. 
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estoppel,  it  has  been  held  necessary  that  the  contract  should 
state  that  the  party  contracted  wiUi  was  a  corporation.  But 
this  rule  does  not  prevail  in  other  States.  It  has  not  been 
acted  upon  in  this  State.^  If  the  style  by  which  a  party  is 
contracted  with  is  such  as  is  usual  in  creating  corporations, 
yiz.  naming  an  ideality,  but  disclosing  that  of  no  individual, 
as  is  usual  in  the  cases  of  simple  partnerships,  it  has  been 
treated  as  prima  fade^  at  least,  indicating  a  corporate  exist- 
ence. .  •  •  But  in  this  class  of  cases  it  would  seem,  after  all, 
that  the  courts  have  proceeded  upon  a  rule  of  evidence  rather 
than  the  strict  doctrine  of  estoppeL  They  have  treated  the 
contract  with  a  party  by  a  name  implying  a  corporation  really 
as  evidence  of  the  existence  of  a  corporation,  more  than  as 
an  estoppel  to  disprove  such  fact.'' 

A  recital  in  a  deed,  that  the  grantor  or  grantee  is  a  corpo- 
ration, is  an  admission  of  the  fact  by  the  parties  to  the  deed, 
and  is  prima  facie  evidence  against  them^^ 

An  association  which  acts  as  a  corporation,  or  assumes  a  cor^ 
porate  name,  thereby  admits  that  it  is  a  corporation,  and  this 
admission  may  be  used  as  prima  facie  evidence  against  it.^    - 

§  775.  Presumption  of  Crontinufuioe  of  Corporate  Xbdstence. 
—  If  a  party,  upon  whom  the  burden  of  establishing  the  ex- 
istence of  a  corporation  rests,  has  proven  that  the  corporation 
was  once  in  existence,  it  will  be  presumed  that  the  corpora- 
tion has  continued  to  exist,  unless  there  be  some  reason  for 
holding  the  contrary.^ 

1  Compare  WiUiams  v.  Bank  of  School  Board,  72  Ind.  180;  India- 

Michigan,  7  Wend.  540;  Welland  napolis  Sun  Co.  «.  Horrell,  58  Ind. 

CaDal  Co.  V.  Hathaway,  8  Wend.  527  ;    Ramsay   v.    Richmond,   &c. 

480;  Black  River,  &g.  R.  R.  Co.  v.  R.  R.  Co.,  91  N.  Car.  418;  Stanly 

ClariEe,  25  K.  Y.  208.  v.  Richmond,  &c.  R.  R.  Co.,  89  N. 

It  has  been  held  that  the  nse  of  Car.  331. 
a  corporate  name,  as,  for  example,        ^  Provident  Inst,  for  Savings  v. 

'*  First  National   Bank  of   Craw-  Bomham,  128  Mass.  458;  German 

fordsviUe,''  is  sufficient,  in  a  plead-  Bank  v.  Stnmpf ,  6  Mo.  App.  17. 
bg,  to  indicate  that  a  corporation        '  Real  Estate  Savings  Inst.  v. 

is  intended,  and  that  it  is  not  neces-  Fisher,  9  Mo.  App.  593. 
sary  to  aUege  the  incorporation  spe-        ^  Darrell  r.  Hilligoss,  &c.  Road 

eifically.    foyers  «.  First  Nat.  Bank,  Co.,  90  Ind.  264;  and  see  the  cases 

89  Ind.  280;  Mackenine  o.  £dinhQi:g  cited  in  the  preceding  sections. 
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§  776.  Strict  Proof  of  the  Xbdstence  of  a  Corporation. — . 
Proof  of  an  admission  of  the  existence  of  a  corporation  would 
merely  be  sufficient  to  establish  a  prima  facie  case  against  the 
party  making  the  admission  ;  an  extrajudicial  admission  of  a 
fact  does  not,  as  a  rule,  prevent  the  party  making  the  admis- 
sion from  disputing  the  fact  admitted. 

In  order  to  establish  the  existence  of  a  private  corporation 
by  strict  proof  of  the  fact,  it  is  necessary  to  prove  the  funda- 
mental agreement  by  which  the  corporate  association  is  cre- 
ated, by  its  several  members.  Proof  of  an  attempt  to  form 
some  sort  of  an  association  is  not  sufficient  to  establish  the 
existence  of  a  corporation  defa^o.^  It  must  be  shown  that 
a  corporate  association  was  in  fact  perfected ;  and  this  in- 
volves proof  of  the  essential  terms  of  the  agreement  of  asso- 
ciation. As  a  rule,  therefore,  the  existence  of  a  corporation 
de  facto  cannot  be  established  by  strict  proof  of  the  fact,  with- 
'^  out  showing  a  charter  or  articles  of  incorporation  of  some 
kind,  which  the  members  of  the  association  have  agreed  to 
adopt,  or  under  which  they  have  organized. 

In  order  to  prove  the  existence  of  a  corporation  de  jure^ 
i.  e.  a  corporation  having  a  legal  right  to  exist,  it  is  necessary 
to  prove,  not  only  the  existence  of  the  corporation  de  facto^ 
but  also  the  legislative  authorization  of  its  existence.     A 

O  T  I  I 

public  law  authorizing  the  formation  of  a  corporation  will  be 
judicially  recognized  without  proof ;  but  proof  would  be  ne- 
cessary to  establish  that  a  corporation  was  formed  pursuant  to 
the  law,  and  that  any  conditions  preced^^tj^^jhe  legal  right 
of  forming  a  corporation  have  been  fulfilled.^ 

§  777.  Strict  Proof  of  Xbdatenoe  of  a  Corporation  de  facto.  — 
It  has  often  been  decided,  t)iat  the  existence  of  a  corporation 
de  facto  may  be  established  by  showing  (1.)  a  charter  or 
general  law  under  which  a  corporation  might  have  been 
formed,  and  (2.)  an  attempt  to  form  a  corporation,  and  the 
actual  performance  of  corporate  acts,  pursuant  to  the  char- 
ter or  law.* 


1  See  Kirkpatrick  v.  United  Pres-        «  See  tupra,  §§  26-«). 
byterian  Church,  63  Iowa,  872.  *  Aagusta  Manaf .  Co.  o.  Yer- 
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In  many  of  the  cases  it  is  said  that  the  existence  of  a  cor-  . 
poration  de  facto  cannot  be  established  without  showing  some 
charter  or  law  under  which  the  corporation  might  have  been 
lawfully  formed,  though  proof  that  the  corporation  was  duly 
formed  pursuant  to  the  law,  and  that  conditions  precedent  to 


the  right  of  forming  a  corj^ation  have  been  coiftphart>  witfi^ 
is  unnecessary.  Thus,  in  Methodist  Episcopal  Church  v. 
Pickett,^  Selden,  J.,  said :  **  It  has  been  repeatedly  held  that, 
as  against  all  persons  who  have  entered  into  contracts  with 
bodies  assuming  to  act  in  a  corporate  capacity,  it  is  sufficient 
for  such  bodies  to  show  themselves  to  be  corporations  de  facto. 
This  cannot  be  done  by  simply  showing  that  they  have  acted 
as  corporations  for  any  period  of  time,  however  long.  Two 
things  ai*e  necessary  to  be  shown  in  order  to  establish  the  ex- 
istence of  a  corporation  de  facto^  viz. :  1.  The  existence  of  a 
charter  or  some  law  under  which  a  corporation  with  the  pow- 
ers assumed  might  lawfully  be  created ;  and,  2.  A  user,  by 
the  party  to  the  suit,  of  the  rights  claimed  to  be  conferred  by 
such  charter  or  law.  •  •  •  The  rightfulness  of  its  existence 
not  being  in  issue,  of  course  evidence  of  any  irregularities  or 
defects  in  its  organization,  short  of  such  as  would  show  a 
want  of  good  faith  on  the  part  of  those  concerned  in  the  pro- 
ceedings, would  be  wholly  irrelevant.  If  the  law  exists  and 
the  record  shows  a  bona  fide  attempt  to  organize  under  it, 
very  slight  evidence  of  user  beyond  this  is  all  that  can  be 
required." 

§  778.  This  language  indicates  a  confused  use  of  words. 
It  is  certain  that  a  corporation  can,  as  a  matter  of  fact,  be 
created  and  exist  without  any  charter  or  legislative  authori- 
zation, and  without  any  attempt  to  obtain  a  charter  or  legis- 
lative authorization.  The  creation  and  existence  of  the 
corporation  under  these  circumstances  would  undoubtedly 


trees,  4  Lea  (Teno.),  75;  State  v.  N.  Y.  Super.  Ct.  463,  474,  affirmed 

Shaw,  02  N.  Car.  768;  and  see  cases  69  N.  Y.  518;  United  States  Bank  v. 

ft^yro,  {  750  ef  seq.  Steams,  15  Wend.  814;  Williamson 

^  Methodist  Episcopal  Church  v.  v,  Kokomo  Building,  &c.  Ass.,  89 

Pickett,   19  N.  Y.  482,  485,  486.  Ind.  889. 
See  also  De  Witt  «.  Hastings,  40 


I 

J 


§  778  THE  LAW  OF  PBIVATB  COBPOBATIONS.  746 

be  prohibited  by  the  common  law  and  illegal,  but  it  would, 
nevertheless,  be  a  fact.  If,  then,  a  corporation  ^^  de  facto " 
means  a  corporation  actually  in  existence,  but  having  no 
legal  right  to  exist,  it  is  difficult  to  perceive  how  proof 
of  a  charter  or  general  ipcorporation  law,  and  a  bona  fide 
attempt  to  form  a  corporation  in  pursuance  thereof,  can  be 
essential  in  order  to  establish  the  existence  of  a  corporation 
de  facto. 

The  apparent  meaning  of  the  language  used  in  these  cases 
is,  that  the  existence  of  a  corporation  de  facto  wiU  not  be 
recognized  by  the  courts,  or  its  contracts  and  dealings  given 
legal  effect,  unless  two  conditions  concur:  there  must  be  a 
law  under  which  a  corporation  might  have  been  legally 
formed,  and  there  must  have  been  an  attempt  to  form  a  cor- 
poration in  pursuance  of  the  law.  Proof  of  these  facts 
would  therefore  be  superadded  to  the  proof  of  the  actual 
existence  of  the  corporation,  in  an  action  founded  upon  a 
contract  or  other  dealing  ^  which  such  corporation  was  a 
party. 

It  is  undoubtedly  true,  that  proof  of  a  charter  or  general 
incorporation  law,  and  of  the  desire  and  intention  to  form  a 
corporation  in  pursuance  thereof,  is  in  nearly  every  instance 
necessary  in  order  to  establish  the  existence  of  a  corporation  de 
facto;  but  the  reason  of  this  is,  that  corporations  de  facto  are 
in  almost  aU  cases  formed  by  an  attempt  to  obtain  the  benefit 
of  some  charter  or  act  of  incorporation,  and  proof  of  the  at- 
tempt to  obtain  the  benefit  of  the  law  by  complying  with  its 
conditions  is  material  only  for  the  purpose  of  showing-  the 
actual  existence  and  character  of  the  corporation.  It  is  sub- 
mitted that  the  validity  of  corporate  acts,  performed  by  an  as- 
sociation created  and  existing  without  authority  of  law,  cannot 
be  helped  by  the  fact  that  the  association  might  have  acquired 
a  legal  right  to  form  a  corporation,  and  exercise  corporate 
powers,  by  complying  with  certain  conditions  prescribed  by 
statute,  if  the  association  did  not  in  fact  do  so.  Whether  the 
association  did  or  did  not  obtain  the  benefit  of  the  statute  by 
complying  with  the  statutory  conditions,  would  in  nearly 
every  instance  be  a  matter  of  public  record;  there  would 
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therefore  be  no  ground  for  invoking  the  doctrine  of  e»- 
toppel.^ 

*  See  supra^  §  692.  organization  as  a  corporation,  the 

In  Heaston    v,    Cincinnati,    &o.  doctrine  of  estoppel  does  not  apply." 

R.  R.  Co.,  16  Ind.  279,  Perkins,  J.,  See  also  Snyder  v.  Studebaker,  19 

said:  '*  We  have  asserted  above  that  Ind.  464. 

the  issue  of  ntU  tiel  corporation  is  If  a  corporation  de  facto  is  not  a 
upon  the  existence  of  a  cfe  facto  oor-  corporation  de  jure,  it  is  not  ap- 
poration,  where  one  de  jure  is  au-  parent  how  an  estoppel  from  deny- 
thorized;  and  upon  this  fact  rests  ing  the  de  facto  organization  of  a 
the  doctrine  of  estoppel  to  deny  the  corporation  can  cure  the  illegality 
existence  of  a  corporation  in  certain  arising  from  the  fact  that  it  is  not 
cases.  The  estoppel  goes  to  the  a  corporation  de  jure.  Nor  is  it 
mere  de  facto  organization,  not  to  clear  how  the  illegality  of  a  corpo- 
the  question  of  legal  authority  to  ration  formed  without  authority  of 
make  an  organization*  A  de  facto  law  can  be  helped  by  the  fact  that 
corporation,  that  by  regularity  of  the  company  might  have  organized 
organization  might  be  one  de  jurcy  legally,  but  did  not  avail  itself  of 
can  sue  and  be  sued.  And  a  per-  its  opportunities, 
son  who  contracts  with  such  corpo-  It  is  submitted  that  proof  of  a 
ration  while  it  is  acting  under  its  de  facto  orfranization  is  essential  in 
de  facto  organization,  who  contracts  order  to  establish  a  contract  of  mem* 
with  it  as  an  organized  corporation,  bership  in  the  company;  and  a  per- 
is estopped,  in  a  suit  on  such  con-  son  may  by  reason  of  his  acts  be 
tract,  to  deny  its  de  facto  organiza-  estopped  from  denying  the  actual 
tion  at  the  date  of  such  contract;  existence  of  this  contract.  But  the 
but  this  does  not  extend  to  the  legality  of  a  corporate  organization 
question  of  legal  power  to  organize,  depends  upon  a  compliance  with  the 
Hence,  if  an  organization  is  com-  conditions  prescribed  by  law,  and 
pleted  where  there  is  no  law,  or  an  cannot  be  established  by  means  of 
unconstitutional  law,  authorizing  an  an  estoppel  of  the  parties. 
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CHAPTER  X. 


THE  RIGHTS  OF  CREDITORS. 


PART    I. 


THE  BIGHTS  OF  CREDITOBS  OF  A  OORPOBATIOK  WITH 

BESPEOT  TO  ITS  CAPITAL. 

§  779.  The  General  RightB  of  Crediton.  —  Creditors  of  a 
corporation  have  the  same  right  as  creditors  of  an  individual 
to  enforce  their  claims  against  the  property  of  their  debtor. 
They  may  subject  any  legal  or  equitable  assets  belonging  to 
the  corporation  to  the  payment  of  their  claims. 

Under  the  common  law,  the  members  of  a  corporation 
are  not  individually  liable  to  any  extent  for  its  debts,  unless 
there  is  an  express  provision  in  the  company's  charter  creat- 
ing a  liability.  The  obligation  assumed  by  a  shareholder  to 
contribute  the  amount  of  his  shares,  as  capital  for  the  com- 
mon benefit,  is  regarded  as  assets  belonging  to  the  association 
as  an  entity.  Creditors  can  obtain  the  benefit  of  this  obliga- 
tion only  after  having  established  their  claims  by  judgment 
against  the  corporation.^ 

§  780.  The  Capital  of  a  Corporation  la  regarded  aa  a  Fond 
charged  with  the  Company's  Debts.  —  The  courts  of  law  recog- 
nize a  corporation  only  as  an  entity,  without  regard  to  its 
membership ;  the  real  relation  between  creditors  of  a  corpo- 
ration and  the  shareholders  composing  it  is  ignored.  Obliga- 
tions of  the  Ci^rporation  are  recognized  only  as  obligations  of 
the  corporate  entity,  and  only  property  of  which  the  legal  title 
is  in  the  corporate  name  can  be  subjected  to  the  payment  of 

1  See  infixh  §§  819,  820. 
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the  corporate  debts.    Under  the  common  law,  the  dissolution 
of  a  corporation  destroys  all  legal  remedy  of  its  creditors.^ 

In  equity,  however,  a  corporation  is  recognized  as  an  asso- 
ciation of  individuals  united  for  their  common  benefit,  under 
a  collective  name,  and  the  rights  of  creditors  are  adjusted 
accordingly.^  The  fund  contributed  or  agreed  to  be  contrib- 
uted by  the  shareholders,  as  capital  for  the  purpose  of  carry- 
ing on  the  company's  business  and  securing  its  creditors,  is 
considered  as  a  substitute  for  the  general  liability  of  the  share- 
holders for  obligations  incurred  in  a  corporate  capacity.  The 
fund  so  contributed  or  agreed  to  be  contiibuted  is  treated  in 
equity  as  a  tioist  fund  charged  with  the  payment  of  the  cor- 
porate debts.  This  charge  or  equitable  lien  in  favor  of 
creditors  adheres  to  the  capital  of  a  corporation  after  the 
company  has  been  dissolved  and  deprived  of  its  franchises ; 
and  although  the  legal  remedies  of  creditors  are  lost  under 
these  circumstances,  their  right  to  have  the  benefit  of  the 
fund  which  the  shareholders  have  contributed  or  become 
liable  to  contribute  for  their  security  will  be  protected.^ 

^  Supra,  §  1031.  erty  of  the  corporation,  and  can  be 

*  See  infra,  |  818.  applied  only  according  to  the  char- 

*  In  Wood  V.  Dummer,  8  Mason,  ter;  that  is,  as  a  fand  for  payment 
811,  Mr.  Justice  Story  said:  **It  of  its  debts,  upon  the  security  of 
appears  to  me  very  clear,  upon  gen-  which  it  may  discount  and  circulate 
eral  principles  as  well  as  the  legis-  notes.  Why,  otherwise,  is  any  capi- 
lative  intention,  that  the  capital  tal  stock  required  by  our  charters? 
stock  of  banks  is  to  be  deemed  a  If  the  stock  may,  the  next  day  after 
pledge  or  trust  fund  for  the  payment  it  is  paid  in,  be  withdrawn  by  the 
of  the  debts  contracted  by  the  bank,  stockholders  without  payment  of  the 
The  public  as  well  as  the  legislature  debts  of  the  corporation,  why  is  its 
have  always  supposed  this  to  be  a  amount  so  studiously  provided  for, 
fund  appropriated  for  such  purpose,  and  its  payment  by  the  stockholders 
The  individual  stockholders  are  not  so  diligently  required?  To  me  this 
liable  for  the  debts  of  the  bank  in  point  appears  so  plain  upon  princi- 
their  private  capacities.  The  char-  pies  of  law,  as  well  as  common  sense, 
ter  relieves  them  from  personal  that  I  cannot  be  brought  into  any 
responsibility,  and  substitutes  the  doubt  that  the  charters  of  our  banks 
capital  stock  in  its  stead.  Credit  is  make  the  capital  stock  a  trust  fund 
Tmiversally  given  to  this  fund  by  for  the  payment  of  all  the  debts  of 
the  public,  as  the  only  means  of  the  corporation.  The  bill-holders 
repayment.  During  the  existence  and  other  creditors  have  the  first 
of  the  corporation  it  is  the  sole  prop-  claims  upon  it ;  and  the  stockholders 
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§  781.  The  Capitid  indicated  by  the  Charter  of  a  Corporation 
is  held  ont  ae  Gtoonrity  to  Parttea  dealing  with  the  Company.— 

The  rights  which  belong,  by  law,  to  every  creditor  of  a  cor- 
poration, whether  his  claim  was  created  by  contract  or  other- 
wise, are  in  many  instances  supplemented  by  representations 
and  agreements  on  the  part  of  the  corporation  and  its  share- 
holders. 

The  amount  of  the  capital  stock  of  a  corporation  is  usually 
fixed  at  a  definite  sum  by  the  charter  or  other  instrument 
which  has  been  agreed  to  by  the  shareholders  as  containing 
the  essential  conditions  of  their  contract  of  association.  It  is 
so  fixed,  partly  for  the  purpose  of  determining  the  scope  of 
the  company's  business  and  the  relative  rights  and  obliga- 
>tions  of  its  shareholders  as  among  themselves,^  and  partly 
also  for  the  purpose  of  obtaining  commercial  credit  on  behalf 
of  the  corporation,  by  indicating  to  the  community  what 
security  has  been  provided  for  those  who  deal  with  it' 

have  DO  rights  until  all  the  other  Vice- Chancellor  Sandford,  in  dis- 
crediton  are  satisfied.  They  haye  cussing  the  nature  of  the  capital 
the  full  benefit  of  the  profits  made  stock  of  a  corporation,  said:  **  It  is 
by  the  establishment,  and  cannot  the  aggregate  amount  of  the  funds 
take  any  portion  of  the  fund  until  of  the  corporators  who  are  com- 
all  other  claims  on  it  are  extin-  bined  together  under  a  charter,  for 
guished.  Their  rights  are  not  to  the  attainment  of  some  common 
the  capital  stgck,  but  to  the  residuum  object  of  public  convenience  or  pri* 
after  all  demands  on  it  are  paid,  vate  utility.  This  amount  is  usu- 
Ou  a  dissolution  of  the  corporation,  ally  fixed  in  the  act  of  incorporation* 
the  bill-holders  and  the  stockholders  although  we  haye  seen,  in  the  stat- 
have  each  equitable  claims,  but  utes  of  1828,  one  exception  to  this 
those  of  the  bill-bolders  possess,  as  practice.  It  is  thus  limited  in  refer- 
I  conceive,  a  prior  exclusive  equity."  ence  to  the  convenience  of  the  in- 
See  also  Sanger  v.  Upton,  91  U.  S.  tended  corporators,  and  for  the 
60;  and  see  m/ra,  §§  1032, 1085.  information  and  security  of  the 
The  same  doctrine  has  been  ap-  public  at  large.  To  the  oorporaton 
plied  to  limited  partnerships  and  it  prescribes  the  amount  and  sub- 
to  joint-stock  companies  whose  funds  divisions  of  their  respective  oontri- 
were  equitably  pledged  as  security  butions  to  the  common  fund,  the 
for  creditors  in  place  of  the  personal  voice  which  each  shall  have  in  its 
liability  of  the  partners  or  share-  control  and  management,  and  the 
holders.  Infra,  §  798.  apportionment  of  the  profits  of  the 
1  See  supra,  §  187.  enterprise.  To  the  community  it 
*  In  Barry  v.  Merchants'  Ex-  announces  the  extent  of  the  means 
change  Co.,  1  Sandf.  Ch.  805|  806,  contributed  and  forming  the  basis 
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Every  person  who  becomes  a  shareholder  in  a  corporation, 
and  every  person  who  deals  with  a  corporation,  understands 
that  the  fund  contributed  or  agreed  to  be  contributed  as  the 
company^s  capital  shall  be  charged  with  the  payment  of  cor- 
porate debts.  It  is  likewise  understood,  where  there  is  no 
express  provision  to  the  contrary ^  that  the  fund  so  charged 
shall  be  the  only  security  of  creditors,  and  that  the  share- 
holders shall  not  be  individually  liable  for  the  corporate  debts 
and  obligations.  Every  contract  entered  into  by  a  corpora- 
tion therefore  includes,— 

1.  An  implied  agreement  that  the  company's  capital  shall 
be  held  and  used  as  a  trust  fund  equitably  pledged  as  secu- 
rity for  the  corporate  debts.^ 

2.  An  implied  representation  that  the  company's  capital 
has  been  paid  in  or  subscribed  as  indicated  by  the  company's 
charter,  and  that  the  fund  contributed  or  subscribed  has  been 
preserved  for  the  purposes  for  which  it  was  provided.^ 

The  obligations  so  assumed  by  a  corporation  are  nominally 
those  of  the  corporate  entity,  not  of  its  shareholders ;  but  it 
is  plain  that  the  shareholders  are  the  real  parties  in  interest ; 
and  this  fact  will  be  judicially  recognized  by  compelling  the 
shareholders  to  make  good  the  security  which  parties  dealing 
with  the  corporation  are  justly  entitled  to  expect.^ 

§  782.  FnU  Power  of  Management  la  reaanred  to  the  Corpo- 
ration.—  Although  the  creditors  of  a  corporation  have  an 
equitable  claim  to  have  the  company's  capital  preserved  as 
a  trust  fund  for  their  security,  the  corporation  retains  full 

of  the  deallDgs  of   the  corporate  they  are  such  as  the  legislature  have 

body,   and  enables  everj  man   to  in  yiew  in  limiting  the  amount  of 

judge  of  its  ability  to  meet  its  en-  capital  stock,  and  requiring  a  speoi- 

gagements  and  periorm  what  it  an-  fied  sum  or  proportion  to  be  paid 

dertakes.     And  when,  as  in  most  in.''    To  the  same  effect,  see  per 

instances,  the  statute  requires  the  Lumpkin,  C.  J.,  in  High  tower  v, 

stock  to  be  paid  in  before  the  oorpo-  Thornton,  8  Ga.  490,  500;  Webster 

ration  can  transact  business,  secu-  v.  Upton,  91  U.  S.  67,  68 ;  Wood  v. 

rity  to  those  contracting  with  it  is  Dummer,  8  Mason,  811. 
thereby  superadded  to  the  informa-        ^  Curran  v.  State,  15  How.  812. 

tion  of  its  resources.    These  objects  See  in/ra^  §  789  et  seq. 
for  the  public  benefit  are  sometimes        '  Infra,  f  824  et  seq, 
defeated  by  fraud  and  deception,  but        *  See  tn/ra,  f  818  et  $eq. 
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power  of  managing  this  fund  in  carrying  on  its  business 
through  its  usual  agents.  A  business  corporation  could  not 
carry  on  business  successfully,  or  attain  the  objects  of  its 
creation,  without  possessing  a  general  discretionary  power  of 
dealing  with  and  managing  its  property.  Persons  contract- 
ing with  such  a  company  must  necessarily  be  held  to  con- 
tract with  it  in  the  expectation  that  its  capital  will  be  dealt 
with  and  managed  in  carrying  on  business  according  to  the 
methods  of  business  men,  and  they  must  know  that  their  en- 
tire security  may  be  lost  by  an  unsuccessful  speculation  over 
which  they  have  no  control.  A  creditor  of  a  corporation  has 
no  right  to  complain  of  any  use  or  disposition  made  of  the 
company's  capital,  so  long  as  the  amount  of  the  fund  is  not 
wilfully  diminished;  nor  has  he  a  right  to  complain  even 
of  a  yiolation  of  the  company's  charter,  or  an  illegal  use 
of  its  capital,  for  he  is  not  a  party  to  the  charter  contract, 
and  has  no  interest  in  the  company's  franchises.  And  even 
if  the  use  or  disposition  of  the  capital  of  a  corporation  will 
impair  the  security  of  its  creditors,  a  court  of  equity  will 
refuse,  for  reasons  of  general  expediency,  to  interfere  at  the 
suit  of  a  mere  creditor,  unless  substantial  injustice  would 
result  from  a  failure  to  grant  relief.  Usually,  therefore,  the 
court  will  not  interfere  with  the  management  of  a  corpora- 
tion at  the  suit  of  a  mere  creditor,  unless  he  is  threatened 
with  irreparable  loss  through  the  fraudulent  destruction  of 
his  security  and  the  insolvency  of  the  wrongdoers.^ 

§  783.  The  arguments  against  the  interference  of  the 
courts  in  cases  of  this  character  were  strongly  stated  by  the 
Lord  Chancellor  in  Mills  v.  Northern  Railway  Company.* 
A  creditor  of  a  limited  company  in  that  case  sought  to  re- 
strain the  company  from  doing  unauthorized  acts,  on  the 
ground  that  the  fund  for  the  payment  of  his  claim  was 
thereby  impaired  ;  but  it  was  not  shown  that  the  defendants 
were  guilty  of  a  fraudulent  attempt  to  deprive  him  of  his 
security,  or  that  an  irreparable  injury  was  threatened.  Lord 
Hatherley  said :  ^^  So  far  as  the  case  rests  on  the  simple  fact 

1  See  tn/ra,  §§  806,  807.  L.   R.   6  Ch.  621,  627.    Compare 

■  Mills  V.  Northern  Railway  Co.,    tn/ra,  §§  797-799. 
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of  the  plainti£&  being  creditors  of  the  company,  it  seems 
to  me  hardly  capable  of  argument.  Work  is  done  for  a  lim- 
ited company ;  no  engagement  is  taken  from  them  by  way  of 
security ;  no  debenture  or  mortgage  is  granted  by  them ; 
but  the  work  is  done  simply  on  the  credit  of  the  company. 
The  only  remedy  for  a  creditor  in  that  case  is  to  obtain  his 
judgment,  and  to  take  out  execution ;  or  it  may  be  that  he 
may  have  a  power,  if  the  case  warrants  it,  of  applying  to 
wind  up  the  company.  But  it  is  wholly  unprecedented  for 
a  mere  creditor  to  say,  ^  Certain  transactions  are  taking  place 
within  the  company,  and  dividends  are  being  paid  to  share- 
holders which  they  are  not  entitled  to  receive,  and  therefore 
I  am  entitled  to  come  here  and  examine  the  company's  deed, 
to  see  whether  or  not  they  are  doing  what  is  uUra  vires^  and 
to  interfere  in  order  that,  as  by  a  bill  quia  timeU  I  may  keep 
the  assets  in  a  proper  state  of  security  for  the  payment  of  my 
debt  whensoever  the  time  arrives  for  its  payment'  ...  I 
have  never  before  heard  —  and  I  asked  in  vain  for  any  such 
precedent  —  of  any  attempt  on  the  part  of  a  creditor  to  file  a 
bill  of  this  description  against  a  company,  claiming  the  inter- 
ference of  this  court  on  the  ground  that  he,  having  no  inter- 
est in  the  company  except  the  mere  fact  of  being  creditor,  is 
about  to  be  defrauded  by  reason  of  their  making  away  with 
their  assets.  It  would  be  a  fearful  authority  for  this  court 
to  assume,  for  it  would  be  called  on  to  interfere  with  the  con- 
cerns of  almost  every  company  in  the  kingdom  against  which 
a  creditor  might  suppose  that  he  had  demands,  which  he  had 
not  established  in  a  court  of  justice,  but  which  he  was  about 
to  proceed  to  establish." 

In  Pond  V.  Framingham,  &o.  Railroad  Company,^  the  Su- 
preme Court  of  Massachusetts  refused  to  grant  relief,  upon 
a  similar  application.  Bigelow,  J.,  said:  *^The  bill  is  an  at- 
tempt by  a  creditor  to  restrain  his  debtor  from  making  what 
is  alleged  to  be  an  improvident  contract.  .  •  .,  The  court  has 
no  power  to  restrain  the  debtor  from  making  a  disposition  of 
his  property  which  is  permitted  by  the  common  law,  unless 
fraud  or  a  breach  of  trust  is  alleged  and  shown." 

1  Pond  V.  Framingham,  &o.  R.  R.  Co.,  ISO  Mass.  194. 
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§  784.  To  what  Bxtont  a  Corporation  may  tranafar  its  Aa- 
aetB.  —  The  rights  of  creditors  of  a  corporation  in  relation 
to  the  company's  capital  are  of  a  purely  equitable  charac- 
ter, and  may,  therefore,  in  all  cases,  be  moulded  according 
to  the  requirements  of  justice.  It  is  wholly  immaterial 
whether  these  rights  be  called  rights  in  rem  or  rights  in 
personamj  —  whether  they  be  regarded  as  equitable  liens 
attaching  immediately  upon  the  assets  of  the  corporation 
but  subject  to  be  devested,  or  merely  as  equitable  claims  en- 
forceable against  such  property  as  the  corporation  may  have 
in  case  of  insolvency.  These  are  matters  of  definition,  not 
of  substance. 

As  was  pointed  out  in  the  preceding  section,  the  right  of 
creditors  is  a  right  to  the  security  indicated  by  the  company's 
capital,  subject  to  a  general  power  in  the  company  to  carry 
on  business  and  manage  its  property  through  its  agents  in  the 
usual  way.  Under  this  power,  the  corporation  may  deal  with 
and  use  its  property  to  almost  any  extent,  so  long  as  it  acts 
in  good  faith  for  the  purpose  of  obtaining  profits  upOn  the 
capital  invested.  It  may  transfer  any  or  all  of  its  property  in 
due  course  of  business.  If  a  transfer  of  the  corporate  prop- 
erty was  made  in  good  faith  for  value,  all  rights  of  existing 
as  well  as  future  creditors  in  relation  to  the  property  trans- 
ferred are  ended,  and  the  price  or  value  received  for  the 
property  is  substituted  in  lieu  thereof,  with  respect  to  the 
rights  of  creditors. 

§  785.  It  is  the  undoubted  right  of  a  corporation,  while 
continuing  its  operations,  to  distribute  among  its  shareholders 
any  profits  upon  the  capital  contributed.^ 

Moreover,  a  corporation  may,  without  violating  any  rights 
of  existing  creditors,  diminish  its  assets  to  any  extent,  so 
long  as  a  fund  sufScient  to  meet  their  claims  at  maturity  is 
set  apart.  Thus,  upon  the  dissolution  of  a  corporation,  or 
upon  winding  up  a  company's  business  before  a  dissolution, 
its  assets  may  be  distributed  among  the  stockholders,  after 
making  provision  for  paying  the  company's  debts  ;  and  a  t}or- 
poration  may  at  any  time  consolidate  with  another  company, 

1  Infra,  1 88a. 
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or  make  a  complete  transfer  of  its  business,  upon  providing 
adequate  security  for  exinting  creditors.' 

However,  the  claims  of  existing  creditors  upon  capital  so 
distributed  or  withdrawn,  without  a  substitution  of  anything 
of  value  in  its  place,  would  not  be  absolutely  extinguished ; 
existing  creditors  would  be  entitled  to  follow  this  capital,  if 
the  remaining  assets  should  prove  insufficient.^  After  a  cor- 
poration has  voluntarily  distributed  its  capital,  or  allowed  it  to 
be  withdrawn,  it  has  no  right  to  carry  on  business  or  incur 
new  debts ;  to  carry  on  business  under  these  circumstances 
would  be  a  fraud  upon  those  dealing  with  it  on  the  faith  of 
the  security  indicated  by  its  charter.^ 

§  786.  Jnmotwmnaj  doM  not  destroy  the  Power  of  Manage- 
mant.  —  The  insolvency  of  a  corporation  does  not,  per  «e,  put 
an  end  to  the  power  of  the  company  to  manage  its  assets,  or 
fix  the  lien  of  creditors  upon  the  specific  property  in  hand. 
It  would  be  productiye  of  the  greatest  inconvenience  to  per- 
mit the  creditors  of  a  corporation  to  interfere  with  its  man- 
agement, upon  the  sole  ground  that  the  company's  debts  are 
in  excess  of  its  available  assets.  A  corporation  is  authorized 
to  continue  the  management  of  its  afiairs,  to  deal  with  its 
property,  and  to  assign  it  for  value  in  due  course  of  business, 
notwithstanding  its  actual  insolvency,  so  long  as  there  is  an 
honest  intention  and  a  reasonable  expectation  on  the  part  of 
the  company  of  redeeming  its  fortunes ;  and  it  is  only  when 
a  corporation  is  about  to  defraud  its  creditors  by  waste  of  its 
assets,  or  when  the  insolvency  of  the  company  is  hopeless,  so 
that  further  prosecution  of  the  enterprise  would  clearly  be 
at  the  expense  of  the  creditors,  that  the  latter  may  interfere 
to  protect  their  lien.  It  has  accordingly  been  held,  that  a 
corporation  which  is  insolvent,  and  unable  to  pay  all  of  its 
creditors  in  full,  may  continue  its  operations  and  pay  off 
debts  in  regular  course  of  business,  though  a  part  of  the  cred- 
itors be  thereby  deprived  of  their  security.^ 

>  Infra,  §S  806-S09.    Heman  v.  *  Paulding  9.  Chrome  Steel  Co., 

,  14  Mo.  App.  121.  04  N.  Y.  834,  888 ;  Pond  v,  Fram- 

*  Injfra,  §  790.  ingham,  &e.  R.  R.  Co.,  180  Mass. 

*  Infra,  §  824  et  9eq.  194;  Catlin  v.  Eagle  Bank,  6  Conn. 

VOL.  XI.  — 14 
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§  787.  Duties  of  the  Agents  of  an  insolvent  Corporation  to 
Creditors.  —  A  corporation  which  has  Voluntarily  ceased  to 
caiTy  on  business,  or  whose  right  to  use  the  corporate  funds 
for  business  purposes  has  expired,  continues  to  hold  its  assets 
subject  to  the  equitable  claims  of  its  creditors.  If  the  com- 
pany's assets  have  been  reduced  so  that  no  surplus  would 
remain  after  paying  its  creditors,  it  is  apparent  that  its  share- 
holders would  have  no  further  interest  in  the  assets  remain- 
ing ;  their  equitable  rights  upon  the  corporate  property  would 
be  wholly  superseded  by  the  equitable  lights  of  creditors. 
The  equitable  claim  of  creditors  would  be  fizbd  upon  all  the 
company's  assets,  as  an  equitable  charge  or  lien. 

The  legal  ownership  of  the  assets  of  a  corporation  is  not 
altered  by  the  company's  insolvency,  and  the  regular  agents 
of  the  company  would  still  have  the  power  of  representing  it, 
and  managing  its  property,  for  all  authorized  purposes.  But 
the  equitable  interests  of  the  shareholders  and  creditors  are 
altered  by  the  insolvency ;  and  the  directors  or  managing 
agents,  who  originally  stood  in  a  fiduciary  relation  to  the 

238;  Savings  Bank  o.  Bates,  8  Conn,  ing  the  debt  due  the  defendant,  in 
606;  Bishop  V.  Brainerd,  28  Conn,  preference  to  any  other  of  their 
801 ;  Hoyt  p.  Shelden,  8  Bosw.  debts,  or  of  applying  it  towards  the 
269;  Carey  v,  Giles,  10  6a.  0;  payment  of  the  plain ti£k' claim,  or 
Cards  r.  lieayitt,  15  N.  Y.  10,  108,  of  making  any  other  arrangement 
188,  108;  State  r.  Bank  of  Ma-  for  the  liquidation  of  their  indebted- 
ryland,  6  6.  &  J.  219,  220;  Lamh  ness  which  they  chose,  in  the  same 
V.  Laaghlin,  25  W.  Va.  800,  and  manner  as  if  they  were  solvent;  and 
cases  cited.  it  might  equaUy  he  collected  of 
In  Pondville  Co.  v.  Clark,  25  them  by  a  suit  in  favor  of  the  de- 
Conn.  97,  which  was  an  action  by  fendant,  or  by  a  set-off  in  a  suit 
a  corporation  upon  a  note  given  by  brought  by  them  against  him,  or  it 
one  of  its  stockholders  in  payment  might  be  factorized  by  the  defend- 
of  his  stock  subscription,  it  was  ant's  creditors.  The  occurrence  of 
held  that  the  stockholder  might  such  insolvency  would  not  take 
set  off  a  debt  due  him  by  the  com-  away  or  at  all  impair  their  previous 
pany,  although  the  company  was  power  to  manage  their  affairs,  nor 
insolvent  at  the  time.  Storrs,  J.,  would  it  convert,  of  itself,  their 
said:  **  The  mere  insolvency  of  the  property  into  a  trust  fund  for  the 
plaintiffs,  using  that  term  in  its  benefit  of  their  creditors."  See 
ordinary  sense  to  denote  generally  also  Goodwin  «•  McGrehee,  15  Ala. 
an  inability  to  pay  their  debts,  246-248. 
would  not  prevent  them  from  pay- 
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company,^  become  placed  in  a  fiduciary  relation  to  its  cred- 
itors. The  powers  of  management  vested  in  the  directors  of 
an  insolvent  corporation  which  has  ceased  to  carry  on  busi- 
ness, are  solely  powers  to  manage  the  assets  in  trust  for  its 
creditors  and  for  their  benefit.  It  has  been  held,  therefore, 
that  the  directors  of  an  insolvent  corporation  are  bound  to 
manage  the  remaining  assets  with  strict  regard  for  the  inter- 
ests of  its  creditors.  They  cannot  give  away  property  gra- 
tuitously, or  sell  it  at  a  sacrifice  in  the  interest  of  others,  even 
with  the  consent  of  the  shareholders,  or  in  any  manner  use 
their  powers  for  the  purpose  of  obtaining  an  advantage  to 
themselves.^ 

Directors  of  an  insolvent  corporation  who  have  claims 
against  the  company  as  creditors  must  share  ratably  with 
the  other  creditors  in  a  distribution  of  the  company's  assets. 
They  cannot  secure  to  themselves  any  advantage  or  prefer- 
ence over  other  creditors,  by  using  their  powers  as  direc- 
tors for  that  purpose.  These  powers  are  held  by  them  in 
trust  for  all  the  creditors,  and  cannot  be  used  for  their  own 
benefit.' 

It  is  to  be  observed,  however,  that  a  person  who  is  a  credi- 
tor of  an  insolvent  corporation  is  not  deprived  of  any  of  his 
rights  as  creditor  by  the  fact  that  he  also  occupies  the  posi- 
tion of  director  of  the  company.     He  is  merely  incapacitated 

1  Suproj  §  516.  60;    Richards   v.   New  Hampshire 

<  Bradley  v.  Farwell,  1  Holmes  Ins.  Co.,  43  N.  H.  263;  Smith  v. 
(U.  S  ),  433;  Drury  v.  Cross,  7  Lansing,  22  N.  Y.  621;  Corbett  v. 
Wall.  299;  Jackson  v,  Ludeling,  21  Woodward,  5  Sawy.  403;  Stout  v. 
Wall.  616;  Richards  v.  New  Hamp-  Ta^;er  Milling  Co.,  13  Fed.  Rep. 
shire  Ins.  Co.,  43  N.  H.  263;  San  802.  Conira,  Planters'  Bank  v. 
Francisco,  &c.  R.  R.  Co.  v.  Bee,  48  Whittle,  78  Ya.  737;  Whitwell  v. 
Cal.  398;  Smith  v,  Lansing,  22  Warner,  20  Vt.  425 ;  Buell  v.  Buck- 
N.  Y.  521.  Compare  Hope  v.  Valley  ingham,  16  Iowa,  284,  296.  Corn- 
City  Salt  Co. ,  25  W.  Va.  789.  pare  Lamb  w.  Laughlin,  25  W.  Va. 

The  same  rule  is  applicable  to  300. 
the  treasurer  and  other  managing        Directors  must  at  their  peril  take 

agents  having  the  corporate  assets  notice  of  the  company's  financial 

in  their  control.     Taylor  v.  Taylor,  condition  in  dealing  with  its  assets. 

74  Me.  682.  Corbett  v.  Woodward,  5  Sawy.  403; 

*  Bradley  v.  Farwell,  1  Holmes,  Jones  v.  Arkansas  Mechanical,  &c. 

483;  Hopkins's  Appeal,  90  Pft.  St.  Co.,  88  Ark.  17. 
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as  director  from  using  any  of  the  powers  of  his  pofiition  for 
his  own  benefit  or  the  benefit  of  his  co-directors.^ 

§  788.  The  general  principles  underlying  this  doctrine  were 
stated  clearly  by  the  Supreme  Court  of  Tennessee  in  Marr  v. 
Bank  of  West  Tennessee.^  In  that  case  a  suit  in  equity  was 
brought  by  a  single  judgment  creditor  of  an  insolvent  bank, 
in  order  to  have  equitable  assets  applied  in  payment  of  his 
claim  ;  but  it  was  held  that  the  o£Bcers  of  the  corporation 
were  entitled  to  protect  the  right  of  all  the  creditors  to  an 
equal  distribution  of  the  company's  funds.  Milligan,  J.,  de- 
livering the  opinion  of  the  court  said :  ^^  By  the  insolvency  of 
the  bank,  the  corporation  is  rendered  incapable  of  pursuing 
the  objects  for  which  it  was  created,  without  defrauding  the 
public  and  existing  creditors.  Its  o£Bcers  or  agents  properly 
ceased  to  use  its  franchises  after  the  insolvency  was  ascer- 
tained ;  but  their  responsibility  as  to  the  assets  did  not  cease. 
They  continued  to  hold  them  as  before ;  not  for  themselves 
or  for  the  use  and  benefit  of  the  stockholders,  but  for  the 
creditors  of  the  corporation.  .  •  .  After  the  insolvency  of  the 
corporation,  although  the  legal  ownership  of  the  assets  may 
continue  as  before,  the  beneficial  interest  of  the  stockholders 
clearly  no  longer  exists.  A  state  of  insolvency  presupposes 
that  the  capital  stock  and  assets  are  insufficient  to  meet  its 
liabilities.  The  stockholders,  having  incurred  no  personal 
liability  for  the  debts  of  the  corporation,  have,  in  point  of 
fact,  no  interest  in  the  disposition  of  the  assets  of  the  bank 
after  its  insolvency.  In  equity,  as  well  as  at  law,  the  bene- 
ficial interest  therein  belongs  to  the  creditors.  The  capital 
is  the  fund  they  trusted,  and  to  which,  with  the  after-acquired 
property  or  assets  of  the  corporation,  they  can  alone  look  for 
indemnity.  Both  stand  pledged  for  the  payment  of  the  cor- 
poration debts,  and  a  couiii  of  equity  will  follow  them  into 

1  See  Craig's  Appeal,  92  Fa.  St.  holder,  is  the  result  of  his  obligation 

806.  as  shareholder,  and  not  as  director. 

The  incapacity  of  a  director  who  See  tn/ra,  §  861.    Compare  Holland 

is  liable  as   a  shareholder  to  set  v.  Heyman,  60  Ga.  174. 
off  claims  against  the  company  in        >  Marr  v.  Bank  of  West  Ten* 

discharge  of  his  liability  as  share-  nessee,  4  Coklw.  471,  484. 
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the  hands  of  stockholders  or  other  persons  receiving  them 
with  notice  for  the  benefit  of  the  creditors.  From  this 
yiew  of  the  case,  it  seems  to  follow  as  a  necessary  conse- 
quence, after  the  admitted  insolvency  of  the  bank  and  the 
non*use  of  its  franchises,  that  the  officers  or  agents  of  the 
corporation  in  whose  hands  the  assets  remain  hold  them 
as  quoii  tntsiee$  for  the  creditors,  and  as  such  may  defend 
the  right  and  title  thereto  of  all  the  creditors  or  cesttd  que 
trusts:' 

§  789.  Right  of  Creditors  to  f oUow  Capital  withdrawn  after 
XnaolTenoy.  —  A  corporation  cannot  give  away  its  property  or 
transfer  it,  unless  in  good  faith  for  value,  if  its  creditors 
would  thereby  be  left  unsecured.  If  the  assets  of  a  company 
are  not  more  than  sufficient  to  secure  the  claims  of  its  credi- 
tors, any  further  transfer  of  assets,  unless  made  in  good  faith 
for  value,  is  in  excess  of  the  powers  of  management  to  which 
the  creditors  must  be  held  to  have  assented ;  and  in  such  case 
the  lien  of  creditors  will  not  be  divested  by  the  transfer,  and 
may  be  enforced  in  equity  against  the  property  until  it  has 
reached  the  hands  of  a  b(ma  fide  purchaser  for  value.  Thus, 
Wood  V.  Dummer  ^  was  a  suit  in  equity  brought  by  the  un- 
paid creditors  of  a  bank  against  its  shareholders,  upon  the 
ground  that  the  bank,  while  insolvent,  had  divided  three 
fourths  of  its  capital  stock  amongst  the  defendants,  leaving 
the  plaintifiTs  claims  unpaid.  Justice  Story  decided  that  the 
defendants  were  liable  to  refund  so  much  of  the  assets  re- 
ceived by  them  as  was  necessary  to  satisfy  the  outstanding 
debts  of  the  bank,  basing  his  decision  upon  the  ground  that 
the  capital  stock  was  a  trust  fund,  pledged  for  the  payment 
of  the  company's  debts.  ^^If  the  capital  stock  is  a  trust  fund, 
then  it  may  be  followed  by  the  creditors  into  the  hands  of 
any  persons  having  notice  of  the  trust  attaching  to  it.  As  to 
the  stockholders  themselves,  there  can  be  no  pretence  to  say, 
both  in  law  and  in  fact,  they  are  not  afiTected  with  the  most 
ample  notice."^ 

1  3  Mason,  S06.  15  How.  807;  Railroad  Co.  v.  How- 

*  Wood  V.  Dammer,  8  Mason,    ard,  7  Wall.  392,  409;  Union  Nat. 

808,  811.     See  also  Cnrran  v.  State,    Bank  v.  Douglass,  1  McCrary,  86; 
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§  790.  Rigfat  of  Credlton  to  foUow  Capital  withdrawn  befora 
InsolTancy.  —  The  equitable  claims  of  the  creditors  of  a  cor- 
poration attach  upon  the  entire  capital  owned  by  the  com- 
pany, and  these  claims  cannot  be  divested  from  any  portion 
of  the  capital  by  any  distribution  among  the  shareholders  or 
voluntary  transfer  without  receiving  value  in  return.  Capital 
distributed  among  the  shareholders,  or  otherwise  voluntarily 
diverted  from  the  corporate  uses  without  substituting  any- 
thing valuable  in  its  place,  would  remain  subject  to  the  equi- 
table claims  of  existing  creditors,  even  though  the  corporation 
may  not  have  been  rendered  insolvent  by  such  transfer.  If 
the  claims  of  existing  creditors  are  duly  paid  ont  of  the  re- 
maining assets,  they  would  of  course  have  no  occasion  to 
enforce  their  equities  against  the  capital  transferred.  But 
creditors  are  entitled  to  the  security  of  the  entire  capital  until 
their  claims  have  been  paid.  If  a  corporation  should  continue 
its  business  and  become  insolvent,  after  having  distributed  a 
portion  of  its  capital  among  its  shareholders,  or  otherwise 
transferred  it  without  value,  those  creditors  whose  equitable 
claims  had  attached  before  the  distribution  or  ti-ansfer  would 
be  entitled  to  follow  the  capital,  and  apply  it  in  payment  of 
their  claims.^ 


Jones  V.  Arkansas  Mechanical,  &o.  See  Re  National  Funds  Ass.  Co., 

Co.,  8S  Ark.  17;  Marr  v.  Bank  of  L.   B.   10  Ch.   Div.  118;  Bauoe's 

West  Tennessee,  4  Coldw.  (Tenn.)  Case,  L.  R.  6  Ch.   104.      As  to 

471 ;  Wright  0.  Petrie,  1  Sm.  &  M.  distribution  of  profits,  see  tn/ra, 

Ch.  (Miss.)  282;  Gratz  v.  Redd,  4  §  888. 

B.  Monr.  178,  107;  Lexington,  &o.        ^  In  Union  Nat  Bank  v.  Douglass, 

R.  R.  Co.  V.  Bridges,  7  B.  Monr.  1    McCranr,   80,   Love,   J.,  said  : 

556;  National  Trust  Co.  9.  Miller,  **  Surely,  if  the  law  permitted  the 

33  N.  J.  £q.  155,  163;  Tiukham  v.  stockholders  of  a  corporation  to  pay 

Borst,  31   Barb.  407 ;    Dabney  v.  up  their  stock,  and  then  appropriate 

Bank  of  South  Carolina,  8  S.  Car.  an  equal  amount  of  the  assets  be- 

124;  Hollister  t;.  Hollister  Bank,  2  fore  the  payment  of  debts,  it  would 

Abb.  App.  Dec.  367;  Gillet  r.  Moody,  open  the  way  to  the  universal  in- 

8  N.  Y.  470;  Bartlett  v.  Drew,  57  solvency  of  corporations.     Such  a 

N.  T.  580;  Reid  t;.  Eatonton  Maiiuf .  doctrine  would  give  absolute  im- 

.Co.,  40  6a.  08,  104;  Bank  of  St.  punity  to  fraud  upon  the  creditors 

Mary's  v.  St.  John,  25  Ala.  560.  of   corporations,    and   utterly  dis- 

The  same  rule  has  been  applied  credit  them  in  the  financial  world, 

to  English  joint-«tock  companies.  The  ti-uth  is,  that  it  makes  no 
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§  791.  Tranflfer  of  AMetB  to  another  Company.  —  The  same 
rule  applies  if  a  corporation,  without  providing  for  its  credi- 
tors, should  transfer  its  property  to  another  corporation,  unless 
the  latter  is  a  purchaser  for  value ;  the  corporation  receiving 
the  transfer  would  in  that  case  be  liable  to  the  unpaid  credi- 
tors to  the  extent  of  the  property  received  without  value.  It 
would  be  immaterial  whether  the  corporation  receiving  the 
property  was  a  stranger  to  the  transferring  company,  or  a  new 
corporation  formed  by  the  shareholders  of  the  transferring 
company  to  supersede  the  latter  in  business,  or  a  corporation 
formed  as  the  result  of  a  consolidation.  In  either  event  the 
unpaid  creditors  would  be  entitled  to  set  aside  the  transfer 
so  far  as  it  was  a  fraud  upon  their  rights.^  If  the  corpora- 
tion receiving  the  transfer  was  controlled  by  the  same  per- 
sons as  the  company  executing  it,  or  if  the  real  parties  in 
interest  in  both  companies  were  substantially  the  same,  the 
burden  of  showing  that  the  transfer  was  made  in  good  faith, 
for  value,  would  fall  upon  those  asserting  its  validity  against 
unpaid  creditors.^ 

§  792.  The  Bffect  of  the  Creation  of  Debts  by  a  Corporation 
without  the  Reoelpt  of  Valne.  —  Upon  the  same  ground,  it  fol- 
lows that  a  corporation  cannot  indirectly  deprive  its  creditors 
of  the  security  to  which  they  are  justly  entitled,  by  executing 
certificates  of  indebtedness,  or  a  mortgage  on  its  property,  to 
persons  from  whom  it  has  not  received  a  valuable  considera- 
tion in  return.    The  holders  of  the  securities  so  issued  would 

difference  whatever  whether  a  oor-  Bunce,  83  N.  Y.  189;  Mitchell  «. 
poration  is  solvent  or  insolvent,  so  Beckman,  04  Cal.  117. 
far  as  the  doctrine  is  concerned,  In  Hibemia  Ins.  Go.  v,  St.  Louis, 
that  the  property  is  a  trust  fund,  &c.  Transp.  Co.,  supra,  it  was  held 
which  cannot  be  withdrawn  or  ap-  that  the  unpaid  creditors  could,  by 
propriated  by  the  stockholders  until  bill  iu  equity,  recover  a  money  judg- 
the  debts  are  paid.'*  ment  against  the  company,  which 
1  Brum  9.  Merchants'  Mut.  Ins.  had  received  the  assets  without  pay- 
Co.,  16  Fed.  Bep.  140;  Hibemia  ing  value,  although  they  had  not 
Ins.  Co.  p.  St.  Louis,  &c.  Transp.  established  their  claims  by  obtain- 
Co.,  3  McCrary,  308;  s.  c.  13  Fed.  ing  judgments  at  law.  Compare 
Rep.  510;  San  Francisco,  &o.  R.  R.  infra,  §  954  et  $eq. 
Co.  9.  Bee,  48  Cal.  808;  Barclay  v.  *  Jones  r.  Arkansas  Mechanical^ 
Qnicksilver  Mining  Co.,  9  Abb.  Pr.  &o.  Co.,  38  Ark.  17.  See  tn/ro, 
K.  s.  283;  6  Lans.  25;  Booth  o.  $812. 
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not  be  entitled  to  share  with  the  bona  fide  creditors  in  a  dis- 
tribution of  the  company's  assets,  even  although  their  claims 
be  valid  as  against  the  corporation  by  reason  of  the  unani- 
mous consent  of  its  shareholders.  They  would  only  be  en- 
titled to  payment  out  of  a  surplus  remaining  after  the  bona 
fide  creditors  have  been  paid.^ 

If,  however,  securities  so  issued  are  of  a  negotiable  char- 
acter, and  have  passed  into  the  hands  of  bona  fide  purchasers, 
the  latter  would  be  accorded  the  same  rights  as  other  credi- 
tors to  share  in  the  corporate  assets.  Under  these  circum- 
stances, the  persons  who  originally  received  the  securities 
and  caused  them  to  pass  into  the  hands  of  bona  fide  purchasers 
are  liable  to  contibute  to  the  company's  assets,  for  the  benefit 
of  its  creditors,  the  actual  value  of  the  securities  at  the  time 
of  their  sale.  The  bona  fide  creditors  of  the  company  are 
thereby  placed  in  the  position  which  they  would  have  occu- 
pied in  regard  to  the  amount  of  their  security,  if  the  securi- 
ties had  been  properly  issued  and  sold  by  the  company.^ 

§  793.  Capital  cannot  be  UBed  by  a  Corporation  to  pnrohafle 
Shares  in  itself.  —  A  corporation  may  purchase  shares  in  itself 
out  of  profits  earned  upon  the  original  capital,  without  impair- 
ing  the  rights  of  any  of  its  creditors.  But  a  purchase  of  shares 
in  a  company  out  of  the  company's  own  capital  would  neces- 
sarily operate  as  a  reduction  of  the  capital  to  the  extent  of 
the  price  paid.  It  would  be  wholly  immaterial  whether  the 
shares  were  fully  paid  up,  and  worth  the  price  given  by  the 
company,  or  not.  The  security  of  creditors  would  necessarily 
be  diminished  until  the  shares  have  been  resold  by  the  com- 
pany, although  the  purchase  may  be  advantageous  to  the  re- 
maining shareholders  by  increasing  their  relative  interests  in 
the  company.  If  a  corporation  could  use  its  capital  for  the 
purchase  of  shares  in  itself,  it  might  in  this  way  practically 
distribute  its  entire  capital  among  its  shareholders,  and  cancel 
the  outstanding  shares,  leaving  creditors  wholly  unsecured.' 

^  National  Trust  Co.  v.  Miller,  86.    Compare  Keystone  Bridge  Co. 

88  N.  J.  £q.  155.  v.  Barstow,  8  Mo.  A{^.  494. 

*  Skrainka  v.  Allen,  76  Mo.  884,  «  Clapp  v.  Peterson,  104  HI.  26, 

affirming  7  Mo.  App.  484;  Union  88;  and  see  rapra,  §  112. 

Nat.  Bank  o.  Douglass,  1  McCrary,  It  has  been  held  that,  whtfe  a  coi^ 


r* 
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It  follows,  that,  if  capital  of  a  corporation  is'  used  in  pur* 
chasing  shares  in  itself,  existing  creditors  would  be  entitled 
to  recover  the  amount  so  used,  if  the  company  should  prove 
insolvent,  as  in  any  other  case  of  a  withdrawal  of  capital.^ 
And  after  such  purchase,  the  company  and  its  officers  and 
shareholders  could  not  obtain  credit  upon  the  faith  of  the 
becurity  indicated  by  their  charter,  without  committing  a 
fraud  upon  the  parties  dealing  with  them.^ 

§  794.  Rights  of  Action  of  Creditors  on  Aooount  of  a  Di* 
Teraion  of  Assets  upon  whioh  their  Claims  have  attaohed.  — 
Judgment  creditors  of  a  corporation  are  clearly  entitled  to 
enforce  their  judgments  against  any  legal  or  equitable  assets 
belonging  to  the  corporation.  This  includes  a  right  to  en- 
force any  causes  of  action  belonging  to  the  corporation  by 
reason  of  a  misappropriation  of  its  funds  or  other  invasion  of 
its  riglits.*    Such  a  cause  of  action  would  be  equitable  assets. 

Independently  of  this  right  of  creditors  to  enforce  their 
judgments  against  the  assets  belonging  to  the  corporation, 
they  are  entitled  in  equity  to  such  relief  as  is  necessary  for 
the  protection  of  their  equitable  claims  upon  the  company^s 
capital.^  Thus,  if  the  shareholders  in  a  corporation  should, 
by  unanimous  agreement,  distribute  its  capital  among  them- 
selves, or  otherwise  divert  it  from  the  corporate  uses,  leav- 
ing the  corporation  insolvent,  the  fund  so  diverted  would, 

poratioii  becomes  a  bolder  of  shares  if  the  ci^ital  was  reduced  by  depre- 

of  its  own  stock,  the  individoal  lia-  elation  in  due  course  of  business, 

bility  of  the  remaining  shareholders  See  supra^  §  114,  and  infra^  §  841. 
to  the  creditors  of  the  company  is  not        *  Property  misapplied  without  the 

thereby  increased  proportionately,  consent  of  the  corporation,  and  debts 

Crease  o.  Babcock,  10  Met.  (Mass.)  due  the  corporation,  may  be  reached 

S57.  by  garnishee  process.     Eyerman  v. 

1  Infra,  §  841.  Krieckhaus,  7  Mo.  App.  456;  and 

<  The  above  would  not  apply  to  a  see  infra,  §§  819,  860  et  $eq. 
purchase  of  shares  in  a  company  in        ^  *'  The  lien  of  creditors  of  an 

consideration  of  a  debt  due  the  com-  insolvent  corporation  upon  its  assets 

pany  which  cannot  otherwise  be  col*  in  the  hands  of  others  (indepen- 

lected.    Such  a  transaction  would  be  dently  of  rights  given  by  statute) 

beneficial  to  the  other  shareholders,  is  a  purely  equitable  lien,  and  can 

and  would  not  reduce  the  actual  secu-  be  enforced  only  in  an  equitable 

rity  of  existing  creditors.    Nor  could  proceeding."    McLean  9.  Eastman, 

future  creditors  complain  of  a  fraud,  21  Hon,  dl4,  per  Smith,  J. 


§  795  THE  LAW  OP  PEIVATB  CORPORATIONS.  764 

in  equity,  remain  subject  to  the  rights  of  creditors,  although 
the  corporation  might  not  be  able  to  recover  it.  Under  these 
circumstances,  creditors  would  be  entitled,  in  equity,  after 
having  exhausted  the  assets  of  the  corporation,  to  make  good 
any  deficiency  by  enforcing  their  claims  against  the  funds 
diverted ;  ^  and  if  the  funds  diverted  have  passed  beyond  the 
reach  of  creditors,  equitable  compensation  to  that  extent 
would  be  due  from  the  directors  or  other  wrongdoers  who 
caused  the  loss.^ 

§  795.  As  agaizut  the  Direotors.  —  In  applying  these  rules 
against  the  directors  of  a  corporation,  the  positive  obligations 
which  directors  owe  to  the  corporation  —  that  is,  the  body  of 
shareholders  —  and  to  creditors  must  not  be  overlooked. 

Directors  are  bound  to  use  reasonable  skill  and  the  most 
scrupulous  fidelity  in  managing  the  corporate  estate  for  the 
benefit  of  its  shareholders.  For  any  loss  resulting  from  a 
neglect  to  perform  this  obligation,  the  directors  would  ordi- 
narily be  liable  to  the  corporation ;  and  the  cause  of  action 
belonging  to  the  corporation  would  be  enforced  in  equity  for 
the  benefit  of  its  creditors,  in  case  the  legal  assets  should 
prove  insufiScient  to  satisfy  their  claims.^ 

The  directors  of  a  corporation  are  under  no  positive  obli- 
gation to  creditors,  except  in  the  event  of  the  company's  in- 
solvency. If,  however,  the  directors  should  misappropriate 
or  divert  any  portion  of  the  company's  capital,  and  thereby 
cause  a  loss  to  existing  creditors,  they  would  be  liable, 
like  any  other  wrongdoer,  to  make  equitable  compensation.^ 

1  Supra,  §  789.      Bank  of  St.  25  W.  Va.  789;  Bank  of  Matoal 

Mary's  v.  St.  John,  25  Ala.  566,  Redemption  v.   Hill,  56  Me.  385; 

619.     Compare  Bent  v.   Hart,  78  Shultz  v.  Chriatman,  6  Mb.  App. 

Mo.  641 ;  10  Mo.  App.  143.  838. 

^  Lexington,  &c.  R.  R.  Co.   v.        ^  See  Re  National  Funds  Ass. 

Bndges,  7  B.  Monr.  556;  Bank  of  Co.,  L.  R.  10  Ch.  Div.  118;  Lex- 

St.  Mary's  v.  St.  John,  25  Ala.  566,  ington,  &o.  R.  R.  Co.  o.  Bridges,  7 

610,  619;  Re  National  Fands  Ass.  B.  Monr.  656;  Bank  of  St.  Mary's 

Co.,  L.  R.  10  Ch.  Div.  118.    Com-  ».  St.  John,  25  Ala^566. 
pare  Moses  r.  Ocoee  Bank,  1  Lea        In  Alexander  v.  Relfe,  74  Mo. 

(Tenn.)i  398;  Schley  v.  Dixon,  24  495,  520,  the  action  was  brought  by 

6a.  278;  and  see  infra,  §  835.  a  receiver  representing  creditors. 

«  Hope  V.  Valley  City  Salt  Co., 
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After  a  oorporation  has  become  insolvent,  its  directors  are 
under  a  positive  obligation,  as  quasi  trustees,  to  manage  the 
assets  in  their  hands  with  strict  regard  for  the  equitable 
rights  of  creditors;  and  they  would  be  liable  in  equity  to 
make  good  any  loss  to  creditors,  resulting  from  negligence  or 
bad  faith  in  discharging  this  obligation.^ 

If  directors  of  a  corporation  should  wrongfully  distribute  a 
portion  of  the  company's  capital  among  the  shareholders  in 
the  form  of  dividends,  existing  creditors  would  have  a  right 
to  follow  the  funds  so  distributed;^  they  would  also  be  en- 
titled to  recover  compensation  from  the  directors  who  were 
guilty  of  the  diversion  of  capital.  The  liability  of  the  direc- 
tors would  not  exceed  the  amount  of  the  fund  improvidently 
distributed  by  them.  As  between  the  directors  and  the  share- 
holders who  received  the  fund,  the  latter  would  be  primarily 
liable.' 

§  796.  There  is  no  relation  between  the  creditors  and  di- 
rectors of  a  corporation  of  which  a  court  of  law  can  take  cog- 
nizance, nor  have  creditors  any  legal  claim  upon  the  corporate 
assets.  It  is  evident,  therefore,  that  a  creditor  cannot  sue  the 
directors  at  law  for  damages  on  account  of  an  unauthorized 
diversion  or  waste  of  the  assets  by  which  he  has  been  deprived 
of  his  rights.  The  right  of  the  creditor  to  haye  the  assets 
restored,  or  compensation  made  for  the  loss,  is  a  purely  equi- 
table claim.^ 

§  797.  Creditors  may  Testrain  a  threatened  Divenilon  of  Assets 
causing  irreparable  Loss.  —  Creditors  of  a  corporation  are 
entitled  to  the  usual  equitable  remedies  for  the  protection  of 
their  rights.  They  are  therefore  entitled  to  an  injunction  to 
restrain  any  threatened  waste  or  diversion  of  the  corporate 
assets  which  would  result  in  the  destruction  of  their  security, 
and  thereby  cause   them  irreparable  loss.     If  the  managing 

1  Bank  of  St  Mary's  v.  St.  John,  435;  Winter  9.  Baker,  34  How.  Pr. 

25  Ala.  566;  Freeman  v,  Stine,  15  183;  s.  o.  50  Barb.  432;  Zinn  v. 

Thila.  37,  44.  Mendel,  9  W.   Va.  580;  Fosz  v. 

<  Supra,  i  789.  Spaunhorst,  67  Mo.  264.     See  ni- 

*  See  Lexington,  &e.  R.  R.  Co.  pra,  §  568.  See  also  Yose  v.  Grant, 
V.  Bridges,  7  B.  Monr.  556,  562.  15  Mass.  505. 

*  Branch  v.   Roberts,  50  Barb. 
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agents  who  are  in  charge  of  the  company's  assets  are  the  per- 
sons threatening  the  wrong,  a  receiver  may  be  appointed  to 
take  the  company's  property  out  of  their  hands. 

Accordingly,  in  Conro  v,  Gray,^  a  receiver  was  appointed 
at  the  suit  of  a  simple  contract  creditor,  to  prevent  the  agents 
of  a  corporation  from  committing  waste  and  misapplication 
of  its  funds  to  the  complainant's  injury.  Justice  Paige  said : 
**  Horace  Gray,  as  President  of  the  Port  Henry  Iron  Co., 
was  a  trustee  of  the  creditors  of  the  company.  His  assign* 
ment  of  the  property,  if  it  belonged  to  the  company,  was  of 
a  trust  fund  for  the  payment  of  its  creditors.  And  such  cred- 
itors, having  claims  on  such  fund  for  the  payment  of  their 
debts,  had  a  right,  before  proceeding  to  judgment  and  ezecu* 
tion,  to  file  a  bill  against  the  corporation  and  the  assignees  of 
Gray,  to  prevent  a  misapplication  of  the  trust  fund,  and  to 
secure  its  application  to  its  legitimate  uses  ;  viz  the  payment 
of  the  debts  of  the  company.  And  the  court,  to  accomplish 
this  object,  may  appoint  a  receiver,  or  require  security  for 
the  due  preservation  and  appropriation  of  the  property." 

§  798.  Similar  equitable  relief  will  for  the  same  reasons  be 
granted  to  creditors  of  a  limited  partnership,  or  of  a  joint- 
stock  company  whose  capital  has  been  equitably  pledged  as 
a  fund  for  the  security  of  creditors. 

In  Innes  v.  Lansing,^  Chancellor  Walworth  held  that  the 
Court  of  Chancery  was  bound  to  carry  into  effect  the  princi- 
ple of  the  statute  of  New  York  authorizing  limited  partner- 
ships, **  by  treating  the  property  of  the  limited  partnership 
after  insolvency  as  a  trust  fund  for  the  benefit  of  creditors  "  ; 
and  that  any  creditor  could  therefore  file  a  bill  for  the  ap- 
pointment of  a  receiver  and  a  valuable  distribution  of  the 
assets  of  such  a  firm,  if  the  members  of  the  firm  failed  to 
make  the  distribution  themselves. 

In  Kearns  v.  Leaf,  and  Aldebert  v.  Keams,®  a  policy-holder 

^  Conro  0.  Gray,  4  How.  Pr.  166.  583.    See  also  Whitcomb  r.  Fowle, 

See  also  Fisk  v.  Union  Pacific  R.  R.  7  Abb.  N.  C.  295. 

Co.,  10  Blatchf.  518;  Irons  t?.  Man-  *  1  H.  &  M.  681.    In  Aldebert  v. 

ufacturers'  Nat.  Bank,  6  Hiss.  301.  Reams  (pp.  707,  708),  Vice-Chan- 

*  Innes  v.  Lansing,  7  Paige  Ch.  oellor  Page- Wood  said  :  "I  appw 
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in  an  English  joint«tock  oompany,  whose  funds  were,  by  pro- 
visions in  tlie  company's  deed  and  in  the  plaintifiTs  policy, 
made  liable  for  the  payment  of  the  sums  insured,  (the  share* 
holders  not  being. personally  liable,)  was  held  to  be  entitled 
to  an  injunction  restraining  the  company  from  tranHferring 
its  assets  to  another  company,  until  pix>vision  had  been  made 
for  the  pajrmeut  of  the  plaintiff's  claim. 

§  799.  The  right  of  a  creditor  to  prevent  waste  or  diver- 
sion of  the  assets  of  a  corporation,  and  the  right  of  a  share- 
holder to  interfere  under  similar  ch*cumstances,  rest  upon 

hend  that  nnder  these  stipulations  future  creditor  minus  the  personal 
the  policy-holders  have  no  right  remedy.  If  that  were  the  whole  of 
to  meddle  with  anything,  wise  or  the  contract,  it  would  be  very  dif- 
unwise,  which  the  company  may  do  ferent  from  what  persons  who  in* 
in  accordance  with  the  d^ed.  For  sured  in  the  company  must  have 
example,  if  the  company  invest  in  supposed.  They  could  not  have 
a  hazardous,  or  even  ruinous  se-  imagined  that  it  would  be  in  the 
curity,  the  policy-holders  are  not  power  of  the  directors  of  the  corn- 
entitled  to  interfere.  It  would  be  pany  to  destroy  all  their  interest 
extremely  mischievous  to  allow  such  under  their  policies,  leaving  them 
interference.  Still,  the  conduct  of  without  redress  until  their  policies 
the  company  might  reach  a  point  of  should  have  matured  by  death.  .  .  . 
absolute  waste  of  the  assets,  in  con-  In  my  opinion,  the  plaintiff  did  ac- 
travention  of  the  provisions  of  the  quire  under  that  contract  such  a 
deed,  at  which  the  right  of  the  pol-  species  of  interest  in  the  fund  as 
icy-holders  to  intervene  might  be  would  entitle  him  to  interfere  to 
considered  to  arise.  .  .  .  The  prin-  save  the  property  from  being  wasted 
ciple  on  which  the  p]ainti£E*s  case  contrary  to  the  provisions  of  the 
is  founded  here  is,  that  the  fund  deed.*'  See  also  Evans  v.  Coventry, 
which  was  held  out  to  him  as  his  5  De  6.,  M.  &  G.  911;  Re  State 
security,  and  to  which  he  has  him-  Fire  Ins.  Co.,  1  H.  &  M.  467. 
self  contributed,  shall  not  be  mis-  The  effect  of  the  provision  dis- 
applied  contrary  to  the  provisions  charging  the  shareholders  of  the 
of  the  deed.  He  says  that  he  comes  company  and  making  its  funds  lia- 
here  to  prevent  a  waste  of  the  as-  ble  for  the  payment  of  debts  seems 
sets.  His  position  is  somewhat  to  have  been  to  place  the  company 
analogous  to  that  of  a  person  having  upon  the  same  footing  as  an  ordi- 
a  contingent  debt  against  a  testator's  nary  corporation  in  this  respect, 
estate,  who  may  come  into  this  court  See  per  Lord  Justice  Turner,  In  re 
to  prevent  the  estate  being  paid  away  State  Fire  Ins.  Co.,  11  W.  R.  1012; 
to  l^atees,  or  wasted  or  thrown  Grain's  Case,  L.  R.  1  Ch.  D.  S20. 
away  by  the  executors.  The  argu-  See  also  Re  National  Funds  Ass. 
ment  of  the  company;  as  I  under-  Co.,  L.  R.  10  Ch.  Div.  118;  Ranee's 
stand  it,  goes  this  length,  that  the  Case,  L.  R.  6  Ch.  104;  Re  Telegraph 
policy-holder  is  simply  a  contingent  Constmction  Co.,  L.  R.  10  £q.  884. 
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entirely  different  grounds.  The  shareholders  of  a  corporation 
constitute  the  corporation  itself;  they  have  united  under  the 
charter  for  their  mutual  benefit,  and  each  shareholder  is  in 
equity  the  owner  of  a  share  of  the  corporate  property  and 
rights.  Hence,  any  violation  of  the  charter,  or  any  unau- 
thorized application  of  the  corporate  funds,  is  'a  violation  of 
the  equitable  rights  of  every  dissenting  shareholder,  and  pre- 
sents a  ground  for  equitable  interference.^ 

A  creditor,  however,  is  not  a  party  to  the  charter  contract, 
and  has  no  right  to  complain  though  the  charter  be  violated 
or  rescinded.  Hence  a  creditor  cannot  interfere  with  the 
agents  of  a  corporation  ;  and  he  is  not  interested  in  the  dis- 
position made  of  surplus  funds  of  the  company,  or  in  the 
management  of  its  affairs,  so  long  as  the  company  is  not  in- 
solvent, or  in  danger  of  being  rendered  insolvent  by  waste  of 
its  assets.^  On  the  other  hand,  the  unanimous  consent  of 
the  members  of  a  corporation  would  not  legalize  any  dealing 
with  the  company's  assets,  in  violation  of  the  equitable  lien 
of  its  creditors.* 

In  considering  the  right  of  a  creditor  of  a  corporation  to 
restrain  a  misapplication  of  the  company's  assets,  it  is  there- 
fore necessary  to  bear  in  mind,  — 

1.  A  creditor  cannot  complain  of  any  dealing  with  the  cor- 
porate assets  unless  it  be  in  excess  of  the  wide  powers  of 
management  retained  by  the  corporation.^ 

2.  The  ordinary  remedy  of  a  creditor  is  by  obtaining  judg- 
ment and  execution  against  the  corporation,  and,  if  necessary^ 
by  creditors'  bill.^ 

8.   A  creditor  who  has  not  established  his  claim  by  a  judg- 

'  Supra,  Chapter  Y.  shall  affirmatively  appear  that  the 

'  Bewley  v.  Equitable  Life  Ass.  corporation  has  refused  to  take  meas- 

Soc.,  61  How.  Pr.  844.  uree  to  protect  itself,  does  not  ex- 

*  In    Lothrop   o.    Stedman,   18  tend  to  a  biU  which  is  in  good  faith 

Blatchf.   141,   Shipman,   J.,  said:  filed  by  a  creditor." 

«'  The  principle  that  a  stockholder        «  See  wpra,  §  782. 

of  a  corporation  cannot  maintain  a        *  Cole    w.    Knickerbocker    Life 

biU  in  equity  against  a  wrongdoer  Ins.  Co.,  28  Hun,  255;  Belknap  v. 

to  prevent  an  injury  to  the  corpora-  North  America  Life  Ins.  Co.|  11 

tion,  unless  it  shall  be  averred  and  Hun,  282. 
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ment  against  the  company  cannot  enjoin  any  dealing  with 
the  company's  assets,  or  obtain  the  appointment  of  a  receiver, 
unless  it  be  clear,  not  only  that  the  threatened  dealing  would 
impair  his  equitable  rights,  but  also  that  he  would  su£Fer  ir- 
reparable injury  if  left  to  pursue  his  ordinary  remedy.  Inter- 
ference with  the  management  of  a  corporation  whose  business 
is  in  operation  can  be  justified  only  in  a  strong  case. 

§  800.  Creditors  acquire  no  Claim  npon  Property  preTionsly 
transferred.  —  It  is  clear  that  a  coi-poration  cannot  confer  a 
right  or  claim  against  property  which  it  does  not  own.  The 
equitable  claims  of  creditors,  therefore,  can  attach  only  upon 
such  assets  as  belong  to  the  corporation  at  the  creation  of  the 
indebtedness,  or  are  acquired  by  the  company  thereafter. 
Hence,  if  a  corporation  should  incur  debts  and  become  insol- 
Tent  after  a  portion  of  its  capital  stock  has  been  withdrawn 
or  diverted  from  corporate  uses,  creditors  would  not  be  enti- 
tled to  follow  the  property  or  fund  previously  transferred, 
and  hold  it  subject  to  their  equitable  hen,  as  in  case  of  a  dis- 
ti-ibution  of  assets  made  by  a  corporation  while  insolvent, 
and  at  the  expense  of  existing  creditors.  Under  these  cir- 
cumstances, creditors  could  not  claim  to  have  been  wronged 
by  a  transfer  of  property  made  by  the  company  while  entirely 
solvent  and  before  their  claims  arose.  Accordingly,  in  Gra- 
ham V.  Railroad  Company,^  the  Supreme  Court  of  the  United 
States  held  that  a  transfer  of  lands  made  by  a  corporation  for 
an  inadequate  consideration,  or  by  a  voluntary  conveyance, 
the  company  being  solvent  at  the  time  and  having  no  intent 
to  defraud  its  creditors,  could  not  be  impeached  by  creditors 
whose  claims  arose  subsequently. 

§  801.  Rights  of  Persons  contraotlng  with  a  Corporation  after 
a  Withdrawal  of  Capital.  —  It  has  been  pointed  out,  that  every 
contract  made  by  a  corporation  includes  an  implied  represen- 
tation to  the  party  dealing  with  it  that  the  capital  indicated 
by  the  charter  has  been  duly  subscribed  and  held  as  a  fund 
for  the  pajnnent  of  creditors.'    It  would  be  a  misrepresenta- 

>  Graham  v.  Railroad  Co.,  102     Ritchie,  8  III.  App.  564. 
U.  S.    148.      Compare   Fraser   9.  '  5tt/>ra,  S  781. 
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tion  and  a  fraud  to  obtain  credit  by  professing  to  carry  bn 
business  with  the  capital  indicated  by  the  charter  of  a  corpo- 
ration, if  that  capital  was  never  in  fact  subscribed,  or  had 
been  secretly  paid  back  to  the  shareholders,  or  otherwise  vol- 
untarily withdrawn.  The  legal  rights  accruing  to  a  person 
from  whom  a  corporation  has  obtained  credit  under  these 
circumstances  will  be  considered  hereafter,  in  treating  of 
the  obligations  of  shareholders.^ 

§  802.  The  Power  of  an  ZnsolTent  Corporation  to  prefer  par- 
tlciiiar  Cx^dLtarm.  —  In  the  absence  of  a  statutory  prohibition, 
a  corporation  has  the  same  power  of  making  preferences 
amongst  its  creditors,  in  the  distribution  of  its  assets,  as  an 
individual.  This  has  repeatedly  been  decided  by  the  courts ; 
and  an  assignment  of  all  the  assets  of  a  corporation  to  a  trus- 
tee, to  pay  certain  creditors  in  full,  leaving  the  others  un- 
paid, will  apparently  be  sustained  both  at  law  and  in  equity. 
In  Ringoe  v.  Biscoe,^  Chief  Justi($e  Watkins  said:  ^^It  is 
now  well  settled  that  a  corporation,  unless  restricted  by  its 
charter,  or  prevented  by  the  operation  of  some  bankrupt  or 
insolvent  law,  by  virtue  of  its  general  power  to  contract, 
may  well  make  an  assignment  of  its  effects,  entire  or  partial, 
if  made  bona  fide  for  the  payment  of  its  debts,  the  same  as 
any  natural  person  may  do,  and  the  corporation  has  the  same 
right  to  make  preferences  among  its  creditors  of  particular 
creditors  or  classes  of  creditors  ;  and  such  preferences,  when 
they  are  meritorious,  so  far  from  furnishing  an  argument 
against  the  deed,  conduce  rather  to  uphold  it."' 

^  Infrcy  §  824  et  seq.  ney,  19  Wall.  1;  Smith  o.  Skeary, 

*  Ringo  V.  Bisooe,  18  Ark.  668,    47  Conn.  47. 

575.  It  has  been  held  that  even  share- 

*  To  the  Rame  effect,  see  Covert  V.  holders  and  directors,  who  have 
Sogers,  88  Mich.  868;  Coats  v.  Don-  claims  against  the  corporation  as 
nell,  04  N.  Y.  168;  Dana  v.  Bank  creditors,  may  be  preferred  to  other 
of  United  States,  5  W.  &  S.  228;  Ez  creditors  in  an  assignment  of  the 
parte  Conway,  4  Ark.  848-854;  War^  company's  property.  Reichwald  v, 
ner  v.  Mower,  11  Vt.  890;  Whitwell  Commercial  Hotel  Co.,  106  HI.  489; 
V.  Warner,  20  Vt.  425;  Dabney  ©.  Planters'  Bank  v.  Whittle,  78  Va. 
Bank  of  South  Carolina,  8  S.  C.  787;  Buell  o.  Backingham,  16  Iowa, 
124, 126.    Compare  Barings  «.  Dab-  284.  Compare^  however,  supra,  1 787. 
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§  803.  This  doctrine,  in  the  opinion  of  the  writer,  is  wholly 
indefensible  on  principle.  The  capital  provided  for  the  se- 
curity of  the  creditors  of  a  corporation  is  a  fund  held  for  the 
benefit  of  all  the  creditors  equally.  That  the  unsecured 
creditors  of  a  corporation  are  entitled  to  an  equal  distribu- 
tion of  the  common  security  has  often  been  recognized  by 
the  courts  of  equity  in  adjusting  the  rights  of  creditors 
among  themselves  and  in  relation  to  the  company's  share- 
holders.^ After  a  corporation  has  become  insolvent,  and  has 
ceased  to  carry  on  business,  the  rights  of  its  creditors  become 
fixed.  If  a  corporation,  whose  assets  are  not  sufiicient  to 
satisfy  all  of  its  creditors  in  full,  can  prefer  certain  creditors, 
leaving  others  unpaid,  this  must  be  by  virtue  of  a  power 
reserved  by  implication  to  the  company  and  its  agents.  But 
this  power  cannot  justly  be  included  in  the  general  powers  of 
management  which  a  corporation  must  necessarily  possess 
over  its  property  in  order  to  carry  on  its  business  and  further 
the  purposes  for  which  the  company  was  formed.  The  pur- 
poses of  a  corporation  are  not  furthered  in  any  manner  by 
giving  it  or  its  agents  the  power,  after  the  company  has  be- 
come insolvent  and  has  ceased  to  carry  on  business,  and  after 
its  shareholders  have  lost  their  interests  in  the  corporate 
estate,  to  prefer  a  portion  of  the  creditors,  according  to  inter- 
est or  mere  whim,  and  to  pay  their  claims  in  full,  leaving  the 
others  wholly  vrithout  redress. 

The  doctrine  that  an  insolvent  corporation  may  prefer  cer- 
tain creditors  at  the  expense  of  others  seems  to  have  been 
first  started  in  Catlin  v.  Eagle  Bank,^  a  case  in  which  the 
fundamental  rule  that  the  assets  of  an  insolvent  corporation 
constitute  a  trust  fund  pledged  for  the  security  of  creditors 
was  denied.  It  is  a  doctrine  which  is  at  variance  vrith  the 
whole  theory  of  the  law  concerning  the  rights  of  creditors  of 
insolvent  corporations,  and  is  contrary  to  the  plainest  prin*- 
dples  of  justice.* 

>  Jfi/ra,  f  861  et  seq.  Chancellor  Backner  in  an  elaborate 

*  Catlin  V.  Eagle  Bank,  6  Conn,  opinion  delivered  in  Bobine  v.  Em- 

3S8.  bry,  1  Sm.  k  M.  Cb.  (Miss.)  207, 

s  This  was  pointed  oat  oleaiiy  by  268-264.    See  also  Richards  v.  New 

VOL.  ix.-»16 
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§  804.  Moneyed  Corporatione  in  New  Tork.  —  A  just  rule 
was  established  in  New  York,  by  statute,  in  relation  to  pref- 
erences among  the  creditors  of  insolvent  moneyed  corpora* 
tions.  It  was  enacted,  that  no  *^  conveyance,  assignment,  or 
transfer,  nor  any  payment  made,  judgment  suffered,  lien 
created,  or  security  given,  by  any  such  corporation  when 
insolvent,  or  in  contemplation  of  insolvency,  with  the  intent 
of  giving  a  preference  to  any  particular  creditor  over  other 
creditors  of  the  company,  shall  be  valid  in  law ;  and  every 
person  receiving,  by  means  of  any  such  conveyance,  ass^n* 
ment,  transfer,  lien,  security,  or  payment,  any  of  the  effects 
of  the  corporation,  shall  be  bound  to  account  therefor  to  its 
creditors  or  stockholders,  or  their  trustees,  as  the  case  shall 
require."^ 

This  act  does  not  restrict  the  power  of  moneyed  corpora- 
tions to  deal  with  their  assets  in  due  course  of  business.  It 
would  not  prevent  such  a  corporation,  although  actually  un* 
able  to  meet  its  obligations  in  full,  from  paying  a  debt  in 

Hampshire  Ins.  Co.,  48  N.  H.  268;  §  9.    This  section  was  re-enacted 

Hightower  v.  MustiaD,  8  Ga.  506;  with  additional  clauses  by  the  Act 

Marr  v.  Bank  of  West  Tennessee,  of  1882,  ch.  409,  §  187  (Laws  of 

4  Coldw.  471.  1882,  p.  665). 

An  assignment  of  the  property  In  National  Shoe,  &c.  Bank  v. 
of  a  corporation  for  the  benefit  of  Mechanics'  Nat.  Bank,  89  N.  Y. 
its  creditors,  without  preference  or  467,  Danforth,  J.,  said:  <*The  ob- 
discrimination,  would  not  be  subject  ject  and  spirit  of  this  act,  undoubt- 
to  this  criticism.  Such  assigpnments  edly,  is  to  secure  an  equal  distri- 
have  repeatedly  been  sustained,  bution  of  the  effects  of  a  moneyed 
Shockley  v,  Fisher,  76  Mo.  498;  corporation  among  its  creditors,  in 
De  Ruyter  v.  St.  Peter's  Church,  case  of  insolvency."  Kingsley  v, 
8  N.  T.  238;  3  Barb.  Ch.  124;  First  Nat.  Bank,  81  Hun,  829. 
Haxtun  v.  Bishop,  8  Wend.  18 ;  The  act  has  no  application  to  for- 
Hill  V.  Reed,  16  Barb.  281;  State  eign  corporations.  Coats  v.  I>oq- 
17.  Bank  of  Maryland,  6  G.  &  J.  nell,  94  N.  T.  168. 
219,  220;  McCallie  v,  Walton,  37  The  term  <*  moneyed  corpora- 
6a.  612;  Flint  v.  Clinton  Co.,  12  tions"  as  used  in  the  act  includes 
N.  H.  436;  Pope  o.  Brandon,  2  every  corporation  having  banking 
Stew.  401;  Allen  v,  Montgomery  powers,  or  having  the  power  to 
R.  R.  Co.,  11  Ala.  461;  Lamb  v,  make  loans  upon  pledges  or  de- 
Cecil,  25  W.  Ya.  288;  Lamb  v,  posits,  or  authorized  by  law  to  make 
Laughlin,  25  W.  Ya.  800.  insurances.    Laws  of  1882,  ch.  409, 

M  R.  S.  ch.  18.  tit.  2,  art   1,  §  214. 
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regular  course  of  business,  or  securing  it  by  an  assignment 
of  part  of  its  property,  if  its  officers  made  the  payment  or 
assignment  before  a  stoppage  of  the  company's  business  had 
occurred,  and  in  the  hope  that,  by  relieving  its  temporary 
embarrassments,  it  would  be  enabled  to  enter  upon  a  more 
prosperous  career.^ 

§  805.  National  Banks.  —  The  National  Banking  Act  pro- 
vides that  every  payment  of  money  or  assignment  of  property 
of  any  description  belonging  to  a  national  bank,  after  the 
commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  with  a  view  to  prevent  the  application  of  the  assets 
of  the  bank  in  the  manner  prescribed  by  law,  or  with  a  view 
to  the  preference  of  one  creditor  to  another,  except  in  pay- 
ment of  its  circulating  notes,  shall  be  utterly  null  and  void ; 
and  that  no  attachment,  injunction,  or  execution  shall  be 
issued  against  such  association  or  its  property  before  final 
judgment  in  any  suit,  action,  or  proceeding,  in  any  State, 
county,  or  municipal  court.' 

§  806.  Creditors  cannot  prevent  a  Diaaolntion.  —  A  corpora- 
tion is  under  no  implied  obligation  to  its  creditors  to  continue 
to  carry  on  business.  Creditors  of  a  corporation  are  not  parties 
to  the  charter  contract,  nor  have  they  any  interest  in  the  fran- 
chises granted  by  the  State  to  the  body  of  corporators.  It  is 
clear,  therefore,  that  these  franchises  may  be  extinguished, 
and  the  corporation  be  dissolved,  without  impairing  any  of 
their  rights.  Justice  Story,  in  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  said :  ^^  We  are  of  opin- 
ion that  the  dissolution  of  the  corporation  (even  supposing 
the  act  of  confirmation  of  Congress  out  of  the  way)  cannot 
in  any  just  sense  be  considered,  within  the  clause  of  the  Con- 
stitution of  the  United  States  on  this  subject,  an  impairing 

1  Paulding  V.  Chrome  Steel  Co.,  Bank  of  Newbeme,  81  N.  Y.  885; 

94  N.  Y.  834,  338;  Dutcher  v.  Im-  National  Shoe,   &c.   Bank  o.  Me- 

porten',  &c.  Nat.  Bank,  59  N.  Y.  5;  chanics'  Nat.  Bank,  89  N.  Y.  467; 

and  see  auprOf  §  796.  Case  v.  Citizens'  Bank,  2  Woods, 

>  See  U.  S.  Bey.  Stat.  §  5242;  23;  Casey  v,  Sooi^t^,  &c,  2  Woods, 

Irons  r.  Manofactorers'  Nat.  Bank,  77 ;   Venango  Nat.  Bank  v.  Taylor, 

6  fiiss.  ^1 ;  National  Bank  v.  Colby,  56  Pa.  St.  14 ;  Wheelock  v.  Kost,  77 

21  Wall.  609 ;  Robinson  v.  National  111.  296. 


§  807  THE  LAW  OF  PBIVATE  OOBt^ORATIOlfS.  774 

of  the  obligation  of  the  contracts  of  the  company  by  those 
States,  any  more  than  the  death  of  a  private  person  can  be 
said  to  impair  the  obligation  of  his  contracts.  The  obligation 
of  those  contracts  survives,  and  the  creditors  may  enforce 
their  claims  against  any  property  belonging  to  the  corporation 
which  has  not  passed  into  the  hands  of  bona  fide  purchasers) 
but  is  still  held  in  trust  for  the  company,  or  for  the  stock- 
holders thereof  at  the  time  of  its  dissolution,  in  any  mode 
permitted  by  the  local  laws.  ...  A  corporation,  by  the  very 
terms  and  nature  of  its  political  existence,  is  subject  to  disso- 
lution, by  a  surrender  of  its  corporate  franchises  and  by  a 
forfeiture  of  them  for  wilful  misuser  and  nonuser.  Every 
creditor  must  be  presumed  to  understand  the  nature  and  inci- 
dents of  such  a  body  politic,  and  to  contract  with  reference 
to  them.  And  it  would  be  a  doctrine  new  in  the  law,  that 
the  existence  of  a  private  contract  of  the  corporation  should 
force  upon  it  a  perpetuity  of  existence  contrary  to  public 
policy  and  the  nature  and  objects  of  its  charter."  ^ 

§  807.  Creditors  cannot  prevent  an  Alteration  of  the  Charter. 
—  It  follows,  upon  the  same  grounds,  that  the  charter  of  a 
corporation  may  be  altered  at  any  time,  without  the  consent 
of  the  company's  creditors;  an  alteration  may  properly  be 
regarded  as  a  rescission  of  the  first  charter,  and  the  formation 
of  a  new  corporation  under  a  different  constitution  out  of  the 
members  of  the  old  company.  The  creditors  of  a  corporation 
have  no  better  right  to  complain  of  a  change  of  the  charter  of 
the  company,  than  the  creditors  of  a  partnership  to  complain 
of  an  alteration  of  the  articles  between  the  partners.^    After 

^  Mumma  p.  Potomac  Co.,  8  Pet.  Upon  the  dissolution  of  an  insol- 

286,  287 ;  Smith  v.  Chesapeake,  &c.  vent  corporation  the  rights  of  its 

Canal  Co.,  14  Pet.  45  ;  Curran  r.  creditors  become  fixed.     The  holder 

State,  15  How.  810,  311 ;  Chicago  of  a  policy  of  insurance  issued  by  a 

Life  Ins.  Co.  v.  Needles,  118  U.  S.  corporation  is  entitled  only  to  the 

574)  Mobile,  &c.  R.  R.  Co.  v.  State,  yalue  of  the  policy  at  the  time  of 

29  Ala.  586.     See  also  Heman  v.  the   dissolution,  althou^  the  loss 

Britton,  14  Mo.  App.  121;  Barr  v.  insured  against   happened   shortly 

Bartram,  &c.  Manuf.  Co.,  41  Conn,  afterwards.     Dean's  Appeal,  98  Pa. 

506 ;  King  v.  Accumulative  Life,  St  101 ;  Commonwealth  v.  Massa- 

&c.   Ass.   Co.,  8  C.  B.  N.  B.  151 ;  chusetts  Ins.  Co.,  119  Mass.  51. 

Reams  v.  Leaf,  1  H.  &  M.  707.  *  See  PdnnsylYaQia  College  OaseSt 
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the  dissolutioD  of  a  copartnership,  or  a  change  in  the  business 
of  the  company,  the  partners  remain  individually  liable  ;  and 
after  a  rescission  o^  alteration  of  the  charter  of  a  corporation, 
the  capital  of  the  company  remains  charged  with  the  payment 
of  the  corporate  debts.  Whether  the  right  of  using  and  man- 
aging this  fund  remains  in  the  Company  after  its  charter  has 
been  changed,  is  a  different  question.  In  case  of  a  copartner- 
ship, the  members  of  the  firm  are  individually  liable,  and 
creditors  cannot  complain  if  the  business  of  the  company  is 
wboUy  changed,  and  its  capital  devoted  to  other  usea  The 
creditors  of  a  corporation,  however,  cannot  hold  the  stock- 
holders personally  responsible,  and  have  no  recourse  beyond 
the  corporate  assets.  It  may  be  doubted,  therefore,  whether 
any  radical  change  in  the  management  of  the  fund  pledged 
for  their  security  can  be  effected  without  their  consent.  Thus, 
there  would  be  manifest  injustice  in  allowing  a  corporation 
chartered  for  the  purpose  of  operating  a  railroad,  or  canning 
on  the  banking  business,  to  alter  its  business  by  becoming  a 
mining  company,  or  embarking  in  other  speculative  ventures, 
and  to  employ  its  capital  for  that  purpose,  after  Jiaving  bor- 
rowed money  and  issued  its  obligations  under  the  original 
charter.  A  person  might  well  be  willing  to  invest  money  in 
the  bonds  of  a  railroad  company,  and  not  be  willing  to  take 
the  security  of  a  corporation  engaged  in  a  more  hazardous  en- 
terprise. Hence  it  would  seem  that,  if  a  corporation  should 
obtain  an  alteration  of  its  charter,  of  so  radical  a  nature  that 
the  security  of  its  creditors  would  be  impaired,  existing  credi- 
tors would  be  entitled  to  interfere  and  enforce  their  lien  upon 
the  assets,  as  in  case  of  a  dissolution  and  the  formation  of 
an  entirely  new  corporation  in  place  of  the  old.     But  there 

13  WaU.  218-220;  YenDont,  &c.  risk  was  thereby  increased;  bat  in 
B.  B.  Co.  V,  Vermont  Central  B.  B.  Eastern  Bailroad  Co.  v,  Loring,  138 
Co.,  34  Vt.  1, 51.  In  Grocers' Bank  Mass.  381,  it  was  held  that  the 
0.  Kingman,  16  Gray,  473,  the  sureties  on  the  bond  of,  a  ticket- 
Supreme  Court  of  Massachusetts  seller  of  a  railroad  company  were 
held  that  the  soieties  on  the  bond  not  discharged  by  an  increase  of  the 
of  the  cashier  of  a  bank  were  dis-  capital  of  the  company  and  an  en- 
charged  by  an  increase  of  the  capi-  largementof  the  scope  of  the  ticket- 
tal  stock  of  the  bank,  becaose  their  seller's  duties. 
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can  be  no  doubt  that  alterations  may  be  made  in  the  charter 
of  a  corporation,  and  the  power  of  management  of  the  com- 
pany either  enlarged  or  diminished,  so  long  as  the  equitable 
lien  of  creditors  upon  the  corporate  funds  is  not  impaired, 
and  no  material  change  is  made  in  the  nature  of  their  se- 
curity.* 

§  808.  A  Novation  cannot  be  efFected  wlthoat  the  Consent  of 
Creditors.  —  It  is  well  settled  that  a  debtor  cannot,  without  the 
consent  of  his  creditor,  divest  himself  of  liability  by  transfer- 
ring his  obligation  to  another  person.  Thus,  upon  the  disso- 
lution of  a  firm,  each  member  remains  liable  upon  all  the  firm 
obligations;  and  no  arrangement,  unle^  assented  to  by  the 
creditors,  can  discharge  an  outgoing  partner  from  liability,  and 
substitute  an  incoming  partner  in  his  place.^  The  same  gen- 
eral rule  is  applicable  to  a  transfer  of  the  debts  of  a  corporation. 
Creditors  of  a  corporation  cannot  be  compelled  to  accept  the 

^  In  the  Pennsylvania  College  to  pass  such  lawd  depends  npon  the 
Cases,  13  Wall.  217,  the  question  assent  of  the  corporation,  or  upon 
was  raised  whether  an  act  consoli-  some  reservation  made  at  the  time, 
dating  two  coUeges,  and  providing  as  evidenced  by  some  pre-ezbting 
that  the  new  corporation  should  general  law  or  by  an  express  pro- 
take  the  assets  and  should  perform  vision  incorporated  into  the  charter, 
the  obligations  of  each  of  the  cor-  Cases  atise  undoubtedly  where  a 
porations  forming  it,  was  uncon-  court  of  equity  will  enjoin  a  oorpo- 
stitutional,  because  impairing  the  ration  not  to  proceed  under  an 
rights  of  the  holders  of  perpetual  amendment  to  their  charter  passed 
scholarships  purchased  from  one  of  by  their  assent,  as  where  the  effect 
the  original  institutions.  Justice  would  be  to  enable  the  corporation 
Clifford,  in  delivering  the  opinion  to  violate  their  contracts  with  third 
of  the  court,  held  that  the  rights  persons;  but  no  such  question  is 
of  holders  of  scholarships  were  not  Jiere  presented  for  the  decision  of 
affected  by  an  alteration  in  the  the  court,  nor  can  it  ever  be  under 
charter  of  the  college,  and  that  the  a  writ  of  error  to  a  State  court, 
funds  of  the  institution  were  not  Questions  of  that  kind  are  addressed 
diverted  by  the  consolidation  (pp.  very  largely  to  the  judicial  discretion 
218-220).  The  learned  judge  said :  of  the  court,  and  create  the  necessity 
^*  Such  contracts  made  between  in-  for  inquiry  into  the  facts  of  the  case, 
dividuals  and  the  corporation  do  not  and  for  an  examination  of  all  the 
vary  or  in  any  manner  modify  the  surrounding  circumstances."  Com- 
relation  between  the  State  and  the  pare  Hascall  v.  Madison  University, 
corporation  in  respect  to  the  right  8  Barb.  174. 
of  the  State  to  alter,  modify,  or  '  Lindley  on  Partnership  (4th 
amend  such  a  charter,  as  the  power  ed.),  485. 
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obligation  of  an  individual  or  of  another  company  in  discharge 
of  their  original  rights.^ 

It  has  been  decided,  accordingly,  that  a  policy-holder  in  a 
life  insurance  company,  or  the  holder  of  an  annuity,  cannot 
be  held  to  have  accepted  the  liability  of  a  new  company  in 
place  of  that  with  which  he  contracted,  unless  there  be  clear 
evidence  of  assent ;  and  that,  where  an  ineffectual  attempt 
has  been  made  to  transfer  the  rights  of  such  policy-holder  or 
annuitant  to  a  new  company,  he  will  be  entitled,  upon  the 
winding  up  of  the  companies,  to  rank  as  a  creditor  of  the 
original  company  with  which  he  contracted.  The  payment 
of  premiums  to  a  new  company  is  not  alone  sufficient  to 
estop  a  policy-holder  from  denying  the  validity  of  a  novation. 
Vice-chancellor  James  said :  *^  In  order  to  constitute  a  nova- 
tion, it  must  be  tripartite,  —  the  creditor,  the  original  debtor, 
and  the  new  debtor  must  all  be  parties  to  it.  ...  It  appears 
to  me  monstrous  that  a  person  having  a  contract  of  this  kind 
is  to  be  told  that  lie  has  lost  his  right  under  his  original  con- 
tract, and  must  take  such  remedy  as  he  may  get  from  some 
other  office,  because  he  pays  his  premiums  and  takes  receipts 
at  the  place  where  he  is  told  to  do  so."' 

§  809.  Novation  by  ConoolidatloiL  —  The  consolidation  of 
several  corporations  involves  the  dissolution  of  each  com- 
pany, and  the  formation  of  a  new  corporation  by  the  com- 
bined stockholders  of  the  old.  There  can  be  no  doubt  that 
a  consolidation  may  be  thus  effected  at  any  time,  without  the 
consent  of  the  creditors  of  either  company;  but  creditors 
cannot  be  compelled  to  give  up  their  equitable  lien  upon 
the  assets  of  the  particular  company  with  which  they  con- 
tracted, and  to  take  in  place  of  it  the  obligation  of  the  newly 

1  Broffett  v.  Great  Western  R.  R.  can  Mut.  Life  Ins.  Co.  46  Conn.  877 ; 

Co.,  25  HI.  853,  357,  and  see  cases  In  re  Family  EndowmeDt  Soc.,  L.  R. 

cited  in  the  following  notes.  5  Ch.  132,  138;   In  re  India,  &o. 

*  In  re  Manchester,  &c.  Assur.,  Ass.  Co.,  L.  R.  7  Ch.  651;   Grif- 

&c.  Ass.,  L.  R.   9  £q.  648,  649.  fith's  Case,  L.  R.  6  Ch.  874;  Lind- 

8ee  also  People   v.  Empire   Mut  ley  on  Partnership  (4th  ed.),  463, 

Life  Ins.  Co.,  02  N.  T.  105;  Relfe  464.    Compare  In  re  National  Pro- 

9.  Columbia  Life  Ins.  Co.,  10  Mo.  vincial  L.  Ass.  Soc.,  L.  R.  9  Eq. 

App.  150, 168;  Stedman  v.  Ameri-  806. 


§  809  THB  LAW  OP  PBIYATB  OOBPOBATIONS.  778 

formed  oorporadon,  upon  an  equal  footing  with  all  of  its 
creditors.^ 

Upon  this  principle,  it  was  decided  by  the  Supreme  Court 
of  New  Jersey,  that  where  a  railroad  company  had  agreed  to 
give  its  bonds  in  consideration  of  a  loan  of  money  to  be  paid 
in  instalments,  and  afterwards  by  legislative  authority  became 
consolidated  with  other  companies,  the  contract  was  thereby 
rescinded ;  and  no  suit  could  be  maintained  by  the  consoli* 
dated  company  upon  a  tender  of  its  bonds.'  Chief  Justice 
Beasley  said :  ^^  Neither  the  court  nor  the  legislature  can  alter 
the  bargain  between  these  parties.  The  defendant  had  a 
right  to  stipulate  for  the  bonds  of  a  particular  company,  and 
it  is  clear  he  cannot  be  required  to  accept,  in  lieu  of  the  prom- 
ised consideration,  the  obligation  of  any  other  company,  no 
matter  how  much  the  latter  may  exceed  in  value  the  former. 
There  is  no  legal  mode  in  which  the  contract  of  a  man  can  be 
improved  for  him  against  his  consent.  As  the  bond  of  the 
contracting  company  formed  the  entire  consideration  for  the 
promise  of  the  defendant,  if  such  company  have  put  it  out  of 
its  power  to  render  such  bond  to  the  defendant,  it  has  de« 
stroyed  this  contract  by  its  own  voluntary  act,  and  has  in 
consequence  discharged  the  defendant.  This  defence  was 
met  on  the  argument  by  the  contention  that  the  New  Jersey, 
Hudson,  and  Delaware  Railroad  Company  had  not  ceased  to 
exist,  but  had  merely  changed  its  name,  and,  in  a  manner, 
the  form  of  its  organization.  But  this  view  appears  to  me 
very  unreasonable.  The  consolidated  companies,  in  the 
nature  of  things,  cannot  be  the  same  as  one  of  their  con* 
stituents.  Such  a  company  has  larger  purposes,  wider  pow- 
ers, and  heavier  responsibilities  than  those  inherent  in  either 
of  its  component  parts.''  ^  Upon  the  same  principle,  it  has 
been  held  that,  upon  the  consolidation  of  a  fire  insurance 
company  with  another  company  engaged  in  the  same  busi- 
ness, the  policy-holders  in  either  company  cannot  be  com- 
pelled to  continue  the  payment  of  their  premiums.^ 

1  Infra,  §  954.  •  85  N.  J.  Law,  824,  826. 

*  New  Jarsey  Midland  Ry.  Ck>.        ^  Hamilton  Mutual  Ins.  Co.  «. 
V.  Strait^  85  N.  J.  Law,  822.  Hobart,  2  Gray,  548. 
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§  810.  Rights  of  Oradlton  may  ba  nominally  altered  withont 
thetr  Conaent.  —  In  order  to  determine  whether  a  transaction 
is  in  violation  of  the  rights  of  creditors  of  a  corporation,  it  is 
necessary  to  consider  (1.)  the  real  character  of  the  rights  of 
creditors,  and  (2.)  the  real  effect  of  the  transaction.  Credi- 
tors  cannot  object  to  a  merely  nominal  alteration  of  their 
rights. 

What  the  real  rights  of  creditors  of  a  corporation  are,  can 
be  determined  only  by  reference  to  the  particular  charter  or 
articles  of  association  and  laws  under  which  the  company 
was  formed.  In  some  cases,  the  only  substantial  right  be- 
longing to  the  creditors  is  to  have  the  benefit  of  the  security 
contributed,  or  agreed  to  be  contributed,  by  the  company's 
shareholders ;  in  other  cases,  creditors  have  an  additional 
right  to  charge  the  shareholders  individually.  The  right  of 
creditors  to  charge  the  shareholders  individually  is  usually 
snbject  to  a  power  of  substitution  by  a  transfer  of  the  shares 
to  other  persons ;  in  some  oases,  however,  past  shareholders 
are  liable  to  creditors,  like  the  outgoing  members  of  a  firm.^ 

The  substantial  rights  of  creditors  cannot  be  altered  with- 
out their  consent;  but  whether  a  transaction  involves  an 
alteration  of  these  rights  depends  upon  its  effect,  not  upon 
its  form.  Thus  creditors  of  a  corporation  cannot  complain  of 
a  change  of  the  name  of  their  debtor,  or  of  an  alteration  of 
its  charter,  even  though  the  transaction  amount  in  form  to  a 
novation  by  the  substitution  of  a  new  debtor.' 

On  the  other  hand,  a  substantial  alteration  of  the  rights  of 
creditors  of  a  corporation  cannot  be  effected  without  their 
consent,  although  the  transaction  may  nominally  amount 
merely  to  an  alteration  of  the  company's  charter,  without 
changing  its  identity.  Thus,  the  security  of  existing  credi* 
tors  cannot  be  reduced  by  a  reduction  of  the  company's  . 
capital,  or  by  a  purchase  or  cancellation  of  shares ;  nor  can 
creditors  be  compelled  to  share  their  security  with  the  cred- 
itors of  another  company,  whose  debts  the  corporation  has 
assumed  by  an  unauthorized  arrangement  amounting  in  sub- 
stance to  a  consolidation. 

1  Infra,  §!  858,  888,  890.  <  gee  the  next  section. 
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§  811.  Rights  of  Creditors  after  the  Reorganisation  or  Revivor 
of  a  Corporation.  —  It  has  been  pointed  oat,  that  creditors  of  a 
corporation  have  no  right  to  object  to  an  alteration  of  the 
name  and  constitution  of  the  corporation,  provided  their  se- 
carity  be  not  diminished  or  substantially  altered.  Nor  can 
creditors  object  if  the  same  consequences  are  brought  about 
in  the  form  of  a  reincorporation  or  revivor  of  the  company 
under  a  new  charter.  A  company  may  renew  its  corporate 
existence  by  accepting  a  new  charter  ;  and,  if  the  nature  of 
the  association  be  not  materially  altered  thereby,  it  may  con- 
tinue to  manage  its  assets  according  to  the  new  charter, 
without  first  obtaining  the  consent  of  creditors.  The  rights 
of  creditors  against  the  company  and  its  assets  would  continue 
after  the  reorganization  as  before.^ 

However,  the  term  ^^  reorganization  '*  is  generally  used  to 
indicate  the  formation  of  an  entirely  new  corporation,  for  the 
purpose  of  ptirchasing  the  property  of  another  corporation, 
and  superseding  it  in  business  without  incurring  any  liability 
to  its  creditors.  This  result  can  undoubtedly  be  accom- 
plished without  impairing  the  rights  of  creditors  of  the  old 
company,  even  although  the  latter  may  have  been  dissolved 
by  its  shareholders  for  the  purpose  of  forming  a  new  corpora- 
tion under  the  same  corporate  name  as  that  of  the  old  com- 
pany. A  corporation  may  always  be  dissolved  without  the 
consent  of  its  creditors.  Upon  the  dissolution  of  a  corpora- 
tion the  rights  of  its  creditors  become  fixed ;  and  they  are 
entitled  to  have  the  assets  left  by  the  company  sold,  and  the 
proceeds  applied  in  payment  of  their  claims.  The  formation 
of  &  new  corporation,  with  a  new  capital,  by  the  shareholders 
of  the  old  company,  would  not  affect  this  right.  The  equita- 
ble lien  of  creditors  of  the  old  company  upon  its  property 
would  continue  until-  after  a  transfer  to  a  purchaser  for 
value ;  but  they  would  have  no  equitable  lien  upon  the 

1  This  was  held  to  be  the  effect  Bank,  46  Mo.  140.    Compare  State 

of  the  relDcorporation  of  a  State  v.  National  Bank,  83  Md.  76;  Hyde 

bank  as  a  national  bank,  pursuant  v.  Doe,  4  Sawy.  133.     See  the.  next 

to  the  provisions  of  the  National  section. 
Banking  Act.    Coffey  e.  National 
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assets  of  the  new  company,  and  would  have  no  right  to  rank 
as  its  creditors.^ 

§  812.  What  operates  as  the  Formation  of  a  new  Corpora- 
tion. —  Justice  Story  said :  ^^  To  ascertain  whether  a  charter 
create  a  new  corpoi-ation  or  merely  continue  the  existence  of 
the  old  one,  we  must  look  to  its  terms,  and  give  them  a  con- 
struction consistent  with  the  legislative  intent  and  the  intent 
of  the  corporators."  '  If  the  object  of  a  transaction  is  practi- 
cally to  revive  or  prolong  the  existence  of  a  corporation  which 
has  expired  or  is  about  to  expire,  but  not  to  change  the  com- 
pany's identity  or  to  form  a  new  corporation,  this  would  imply 
an  intention  to  continue  the  obligations  of  the  old  company 
against  the  company  in  its  new  form.  A  mere  change  of 
name  would  be  immaterial.^  On  the  other  hand,  if  the  object 
of  the  transaction  is  to  form  a  new  corporation,  with  a  new 
capital,  no  intention  to  continue  the  obligations  of  the  old  com* 

• 

^  Compare  Wood  «.  Dummer,  3  to  an  old  municipal  corporation,  or 
Mason,  308,  and  Bellows  v.  Hallow-  such  a  corporation  is  reorganized 
eU,  &c.  Bank,  2  Mason,  31;  Blair  under  a  new  charter,  taking  in  its 
o.  St.  Louis,  &c.  R.  B.  Co.,  22  Fed. '  new  organization  the  place  of  the 
Bep.  36;  Marshall  v»  Western  North  old  one,  embracing  substantially  the 
Carolina  R.  R.  Co.,  92  N.  Car.  322,  same  corporators  and  the  same  ter- 
831 ;  and  see  the  cases  cited  in  the  ritory,  it  will  be  presumed  that  the 
next  section.  See  also  Jeaffreson's  legislature  intended  a  continued  ex- 
Case,  L.  R.  11  £q.  109,  and  Norton's  istence  of  the  same  corporation, 
Case,  11  W.  R.  1007,  which  were  although  different  powers  are  pos- 
cases  of  English  limited  companies,  sessed  under  the  new  charter,  and 
Compare  Booth  v.  Bunco,  33  N.  T.  different  officers  administer  its  af- 
139.  fairs;  and,  in  the  absence  of  express 

If  the  new  company  acquired  proyision  for  their  payment  other- 
assets  of  the  old  company  without  wise,  it  wiU  also  be  presumed  in 
giving  value  therefor,  it  would  be  such  case  that  the  legislature  in- 
liable  to  account  to  creditors  for  the  tended  that  the  liabilities  as  well 
assets  so  received.  See  9upra^  §  789.  as  the  rights  of  property  of  the  cor- 
s  *  BeUows  V.  Hallowell,  &c.  Bank,  poration  in  its  old  form  should  ac- 
2  Mason,  44.    See  infra,  §  1038.  company   the    corporation    in    its 

*  Mayor  of  Colchester' 17.  Brooke,  reorganization."    See  also    Milner 

7  Q.  B.  339,  381 ;  Mayor  of  Col-  v.  Pensaoola,  2  Woods,  632;  Goul- 

chester  v.  Seaber,  3  Burr.  1866;  s.  c.  ding  v.  Clark,  34  N.  H.  148;  Lea  v. 

1  W.  Bl.  591.  American,  &c.  Canal  Co.,  3  Abb. 

In  Broughton  «.   Pensacola,  93  Pr.  v.  s.  12.     Acres  v,  Moyne,  59 

U.  S.  266,  270,  Mr.  Justice  Field  Tdk.  623;  Trustees  of  University  v. 

said:  **  When  a  new  form  is  given  Moody,  62  Ala.  889. 
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pany  as  against  the  new  company  can  be  implied,  although  the 
shareholders  and  officers  of  both  companies  may  be  the  same. 
Under  these  circumstances,  therefore,  the  only  right  of  credi- 
tors will  be  to  enforce  their  equitable  rights  against  the  assets 
of  the  old  corporation.^ 

The  term  ^^reorganization"  is  commonly  applied  to  the 
formation  of  a  new  corporation  by  the  creditors  and  share- 
holders of  a  corporation  which  is  in  financial  difficulties,  for 
the  purpose  of  purchasing  the  company's  works  and  other 
property,  after  the  foreclosure  of  a  mortgage  or  judicial  sale. 
The  result  of  a  transaction  of  this  kind  is  to  form  a  new  cor^ 
poitition  to  carry  on  the  business  of  the  old  company  upon  a 
new  basis,  fi'ee  from  its  debts  and  obligations,  except  to  the 
extent  that  they  have  been  expressly  assumed.^ 

§  813.  Changes  made  in  Punuanoe  of  the  Charter.  —  It  is 
clear  that  the  creditors  of  a  corporation  cannot  complain  of 
any  transaction  or  engagement  entered  into  by  the  company 
in  accordance  with  the  terms  of  its  charter.^    Persons  deal- 


1  BeUows  V.  Hallowell,  &c.  Back,        The  rights  of  creditors  of  a  oor- 

2  Mason,  31 ;  Wyman  v.  Hallowell,  poration    who    join   iu    a   scheme 

&c.  Bank,  14  Mass.   58 ;  and  see  of  reorganization,  to  be  carried  out 

Port  Gibson  v.  Moore,  13  Sm.  &  by  the  purchase  of  the  company's 

M.  157;  Commercial  Bank  v,  Liock-  property  at  a  sale,  rest  solely  upon 

wood,  2  Uarr.  (Del.)  17;  Bruffett  the  contract  between  the  parties. 

9.  Great  Western  R.  R.  Co.,  25  111.  Creditors  who  do  not  join  in  the 

353.    Marshall   v.  Western   North  scheme  of  reorganization,  can  claim 

Carolina  R.  R.  Co.,  92  N.  Car.  322,  no  rights  under  it.    Pennsylvania 

331.  Transportation   Co.*8    Appeal,  101 

3  Lake  Erie,  &c.  Ry.  Co.  v.  Griffin,  Pa.  St.  576. 
02  Ind.  487;  Pennsylvania  Trans-  A  statute  giving  the  purchasers 
portation  Co.'s  Appeal,  101  Pa.  St  under  a  foreclosure  and  judicial  sale 
576;  Neff  v.  Wolf  River  Boom  Co.,  of  a  railroad  a  clear  title  to  the 
50  Wis.  585;  Houston,  &c.  R  R.  Co.  property,  and  authorizing  them  to 
o.  Shirley,  54  Tex.  125;  Menasha  organize  as  a  new  corporation,  would 
V.  Milwaukee,  &c.  R.  R.  Co.,  52  impair  no  rights  of  the  general  credi- 
Wis.  414;  Gilman  17.  Sheboygan,  &c.  tors  of  the  old  company,  as  their 
R.  R.  Co.,  37  Wis.  317;  Cook  v.  claims  against  the  company's  prop- 
Detroit,  &c.  Ry.  Co.,  43  Mich.  349;  erty  were  cut  off  by  the  foreclosure 
Hammond  v.  Port  Royal,  &c.  Ry.  sale.  Cook  v,  Detroit,  &c.  Ry.  Co., 
Co.,  15  S.  Car.  10;  s.  c.  16  S.  Car.  48  Mich.  349;  Houston,  &c.  R.  R.  Ca 
567 ;  Sappington  v.  Little  Rook,  &c.  p.  Shirley,  54  Texas,  125. 
R.  R.  Co.,  37  Ark.  23.  «  Supra,  §  782. 
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ing  with  a  corporation  must  be  held  to  know  its  nature  and 
chartered  purposes  ;  and  hence  they  cannot  complain  of  any 
modification  of  their  rights,  or  of  any  dealing  with  the  cor- 
porate assets  which  is  expressly  authorized  by  the  company's 
charter. 

Even  a  novation  of  the  contract  of  creditors  may  be  effected, 
if  this  be  expressly  provided  for  in  the  company's  charter. 
The  necessary  consent  must,  under  these  circumstances,  be 
deemed  to  have  been  given  in  advance.  Thus,  in  Hort's  Case 
the  deed  of  settlement  of  an  insurance  company  provided  that 
the  funds  of  the  company  should  alone  be  answeral>le  for  its 
liabilities ;  it  was  also  provided  that  the  proprietors  should 
have  power  to  dissolve  the  company,  and  thereupon  the 
directors  were  to  obtain  from  some  other  company  an  under* 
taking  to  pay  the  liabilities  of  the  former  company,  in  consid- 
eration of  a  transfer  of  a  sufficient  amount  of  its  assets.  It 
was  held  that,  after  a  dissolution  had  been  effected  under  this 
provision,  and  a  transfer  had  been  made  in  accordance  with 
the  provisions  of  the  deed,  the  policy-holders  of  the  first  com- 
pany could  claim  only  as  creditors  of  the  second  company, 
whose  liability  had  been  substituted  in  place  of  that  of  the 
first.^  An  amalgamation  effected  under  a  similar  provision 
operates  as  a  transfer  of  the  liabilities  of  the  original  company 
to  the  new  company  formed  by  the  amalgamation.^ 

§  814.  Rights  of  Creditors  oamiot  be  impaired  by  State  Legis- 
lation. —  The  constitutional  prohibition  against  State  legisla- 
tion impairing  the  obligations  of  contracts  must  be  construed 
in  a  broad  sense,  so  as  to  extend  its  protection  over  all  con- 
tractual relations.  Its  application  is  not  restricted  to  what 
are  called  ^^  contracts "  in  the  technical  phraseology  of  the 
common  law.^  Accordingly,  in  applying  this  constitutional 
provision  for  the  protection  of  contract  creditors  of  corpora- 
tions   the  courts  have  considered  the  real  character  of  the 

*  in  re  European  Assurance  Soo.,  1;  Harman's  Case,  L.  R.  1  Ch.  D. 
Hort's  Case  and  Grain's  Case,  L.  R.  826 ;  Doman's  Case,  L.  B.  8  Ch. 
1  Ch.  D.  807,  817;  Dowse's  Case,    D.  21,  26. 

L.  R.  8  Ch.  D.  884.  <  Compare  in/rat  §  1045  et  te^ 

*  Cocker's  Case,  L.  B.  8  Ch.  D. 
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coDtracts  entered  into  by  corporations,  and  have  recognized 
the  true  relation  existing  between  the  creditors  of  a  corpora- 
tion and  its  shareholders.  Thus,  the  right  of  parties  who 
have  given  credit  to  a  corporation  to  have  the  benefit  of  the 
security  furnished  by  the  company's  capital,^  and  the  light 
to  charge  the  shareholders  individually  to  the  extent  to 
which  they  have  assumed  individual  liability,^  are  contract 
rights  which  cannot  be  impaired  by  State  legislation.  On 
the  other  hand,  a  State  law  nominally  altering  the  rights  of 
contract  creditors  of  a  corporation  will  not  be  held  to  be  un- 
constitutional, if  no  rights  acquired  by  their  contracts  have 
really  been  impaired.^ 

The  States  may  undoubtedly  pass  laws  altering  the  reme- 
dies of  creditors  of  corporations,  and  may  pass  limitation  laws 
restricting  the  time  within  which  they  may  enforce  their 
rights.* 

1  Gurran  v.  State,  15  How.  314;  proyision  that  they  shoald  have  pay- 

Gibbes  v,  Greenville,  &c.  R.  R.  Co.,  ment  of  such  fund  in  preference  to 

18  S.  Car.  228;   Montgomery.  &c.  other   policy-holders   violated    the 

R.  R.  Co.  V.  Branch,  59  Ala.  139.  obligation  of  any  contract  within 

*  Hawthorne  v.  Calef,  2  Wall.  10;  the  meaning  of  the  Constitution." 
tn/ra,  §  872.  Compare  Luther  o.   Saylor,  8  Mo. 

*  In  Atty.-Gren.  v.  North  America  App.  424.  Upon  this  general  sub- 
Life  Ins.  Co.,  82  N.  Y.  172,  it  was  ject,  compare  Chapter  XV. 

held  that  the  Registration  Act  of  ^  In  Gilfillan  v.  Union  CanalCo., 
1866,  giving  the  holders  of  registered  109  U.  S.  401,  it  was  held  that  a 
policies  in  an  insurance  company  a  provision  in  an  act  passed  by  the 
preference  over  the  holders  of  non-  legislature  of  Pennsylvania,  for  the 
registered  policies  by  providing  a  reorganization  of  an  embarrassed 
special  fudd  for  their  security,  was  corporation,  providing  that  the  hold- 
not  unconstitutional  as  impairing  ers  of  its  mortgage  bonds  who  should 
the  rights  of  the  non-registered  pol-  not  within  a  prescribed  time  ex- 
icy-holders.  Earl,  J.,  said:  **  The  pressly  dissent  from  the  plan  of 
holders  of  the  registered  policies  reorganization  should  be  deemed 
were  given  a  preference  of  payment  to  have  assented  to  it,  and  making 
upon  a  fund  substantially  created  ample  provision  for  the  notification 
with  money  contributed  by  them,  of  all  the  bondholders,  did  not  im- 
The  special  fund  created  for  their  pair  the  obligation  of  a  contract,  and 
benefit  could  never,  in  the  ordi-  was  valid.  The  case  was  held  to  be 
nary  management  of  a  company,  be  within  the  principle  of  Terry  v.  An- 
greater  than  the  money  contributed  derson,  95  U.  S.  628,  in  which  stat- 
by  such  policy-holders,  and  it  seems  utes  of  limitation  were  held  to  be 
to  me  quite  absurd  to  say  that  a  constitutional  in  their  application  to 
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§  815.  Rlgfata  of  Croditon  tinder  ProviilonB  in  the  Charter 
for  their  Benefit.  —  Creditors  of  a  corporation  cannot  insist 
upon  having  the  charter  contract  upheld  and  carried  out 
because  they  are  not  parties  to  that  contract ;  ^  but  such  pro- 
visioDS  in  a  charter  as  enter  into  the  contracts  made  by  a  cor- 
poration may  be  enforced  by  the  parties  contracting  with  it 
as  part  of  their  contract  rights.  Thus,  the  capital  provided 
by  the  charter  of  a  corporation  for  the  purpose  of  giving 
credit  to  the  company  is  by  implication  pledged  to  parties 
dealing  with  the  corporation,  as  security  for  their  claims ;  and 
this  security  cannot  be  diminished  as  to  existing  creditors 
without  their  consent.^ 

Where  the  immediate  purpose  of  a  provision  in  a  charter 
is  to  give  credit  to  a  company,  and  to  improve  the  security  of 
its  creditors,  such  provision  must  be  treated  as  constituting 
an  implied  condition  in  every  contract  made  by  the  company, 
in  which  its  credit  is  a  material  element.  A  repeal  of  such 
provision  might  be  constitutional  so  far  as  it  operated  as  an 
alteration  of  the  company's  charter  and  prevented  the  execu- 
tion of  future  contracts  on  the  faith  of  the  provision,  but  the 
legislature  would  have  no  power  to  impair  the  contracts  of 
existing  creditors,  by  altering  the  security  upon  the  faith  of 
which  they  dealt  with  the  company. 

The  charter  of  the  State  Bank  of  Arkansas  provided, 
(1.)  that  the  corporation  should  have  a  capital  stock  of  one 
million  dollars,  to  be  raised  by  the  sale  of  bonds  of  the  State  ; 
and  also  (2.)  that  certain  other  funds,  specifically  described, 
should  be  deposited  therein  by  the  State,  and  constitute  a 
part  of  the  capital  of  the  bank.  It  was  held  by  the  Supreme 
Court  of  the  United  States,  that  the  State  of  Arkansas,  al- 
though sole  stockholder  of  the  bank,  could  not  withdraw  any 
portion  of  the  assets  of  the  bank,  leaving  creditors  unpaid. 
Justice  Curtis  said :  ^*  The  bank  received  this  money  from 
the  State  as  the  fund  to  meet  its  engagements  with  third 
parties,  which  the  State,  by  the  charter,  expressly  author- 
existing  contracts.  Compare  Canada  ^  Supra,  §  807. 
Southern  By.  Co.  o.  Gebhard,  109  >  SuprOy  |  789. 
U.  S.  527;  and  see  infra,  §  1066. 
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ized  it  to  make  for  thd  profit  of  the  State.  Having  thus 
set  apart  this  fund  in  the  hands  of  the  bank,  and  invited  the 
public  to  give  credit  to  it  under  an  assurance  that  it  had  been 
placed  there  for  the  purpose  of  paying  the  liabilities  of  the 
bank  whenever  such  credit  was  given,  a  contract  between 
the  State  and  the  creditor  not  to  withdraw  that  fund  to  his 
injury  at  once  arose.  That  the  charter,  followed- by  the  de- 
posit of  the  capital  stock,  amounted  to  an  assurance  held  out 
to  the  public  by  the  State,  that  any  one  who  should  trust 
the  bank  might  rely  on  that  capital  for  payment,  we  cannot 
doubt.  And  when  a  thiixl  person  acted  on  this  assurance, 
and  parted  with  his  property  on  the  faith  of  it,  the  trans- 
action had  all  the  elements  of  a  binding  contract,  and  the 
State  could  not  withdraw  the  fund,  or  any  part  of  it,  without 
impairing  its  obligation."  ^ 

§  816.  Upon  the  same  principle,  it  has  been  decided  that 
a  clause  in  the  charter  of  a  bank  created  by  the  State  for  its 
own  benefit,  that  the  bills  and  notes  of  the  bank  should  be 
received  in  paj^ment  of  taxes  and  other  debts  due  to  the 
State,  must  be  considered  as  impliedly  incorporated  into  every 
bill  or  note  issued  by  the  bank ;  and  that  a  contract  was  thus 
created  through  the  i^ency  of  the  bank  between  the  State 
and  every  bill  or  note  holder,  which  could  not  be  impaired 
by  subsequent  legislation' 

It  has  likewise  been  held  that  a  provision  in  the  charter 
of  a  corporation,  making  its  shareholders  individually  re- 
sponsible for  its  debts,  cannot  be  repealed  with  respect  to 
creditors  who  have  already  contracted  with  the  company.' 
However,  creditors  of  a  corporation  have  no  right  to  object 
to  an  alteration  of  the  company's  charter ;  they  are  merely 
entitled  to  have  their  own  contracts  with  the  company  re- 
spected. It  follows,  therefore,  that  a  statute  providing  that 
the  holders  of  shares  thereafter  to  be  issued  shall  not  incur 
individual  liability  to  creditors,  would  not  impair  the  rights 

1  Curran  v.  State,  15  How.  814.  *  Woodruff  v,  Trapnall,  10  How. 

See  Gibbes  v.  Greenville,  &o.  R.  R.  190;  Furtnan  v,  Nichol,  8  Wall.  44; 

Co.,  18  S.  Car.  228;  Hand  v.  Savan-  Keith  o.  Clark,  97  U.  S.  454. 

nah,  &o.  R.  R.  Co.,  12  S.  Car.  815.  <  Hawthorne  v.  Calef,  2  Wall  10. 
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of  existing  creditors ;  nor  would  there  be  any  objection  to  a 
law  discharging  the  holders  of  shares  already  issued  from 
liability  for  future  debts.^ 

§  817.  BSect  of  Resenratlon  of  tbm  Powsr  to  alter  or  repeal  a 
Charter  upon  tbe  Rights  of  Crediton.  —  Parties  dealing  with 
a  corporation  must  take  notice  of  a  power  of  alteration  re- 
served in  the  charter  of  a  corporation,  and  cannot  complain 
of  any  legitimate  exercise  of  the  power.^  A  reserration  of 
the  power  of  alteration  and  repeal  does  not  enable  the  State 
to  confiscate  the  rights  xof  creditors,  as  by  distributing  the 
assets  of  the  company  leaving  creditors  unpaid,^  or  by  dis- 
chai^ng  stockholders  from  a  personal  liability  for  existing 
debts  ;^  but  any  change  in  the  use  or  application  of  the 
corporate  funds,  or  the  agencies  by  which  those  funds  are  to 
be  administered,  may  undoubtedly  be  effected  under  a  reserva- 
tion of  power  to  alter  the  charter  of  the  company.^ 


PART  11. 

BIGHTS  OF  CBSDITOBS  AGAINST  SHABEHOLDBBS  WITH 
BE8PE0T  TO  THB  COMPANY'S  CAPITAL. 

§  818.  The  Relation  between  Crediton  and  Bhsreholders.  — * 
As  a  general  rule,  a  corporation  is  treated  as  an  entity  or  per- 
son distinct  from  its  shareholders,  and  obligations  incurred  by 
the  corporation  are  regarded  solely  as  obligations  of  the  cor- 

1  Ochiltree  v.  Bailroad  Co.,  21  *  The  policy-holders  in  a  matual 

Wall.  249;  54  Mo.  113;  Robinson  «.  insurance  company  having  no  capi- 

Bank  ol  Darien,  18  Cra.  87;  Wood-  tal  stock,  occupy  a  position  similar 

mff  9.  Trapnall,  10  How.  200.  to  that  of  shareholders;  they  are 

*  Read  p.  Frankfort  Bank,  28  not  properly  speaking  creditors. 
Me.  318;  Lothrop  v.  Stedman,  13  This  circumstance  is  material  in 
Blatchf.  143.  determining   the  extent  to  which 

*  See  Curran  v.  State,  15  How.  their  rights  may  be  altered,  under 
812 ;  Barings  v.  Dabney,  19  Wall.  1 ;  a  reservation  of  the  power  of  alter- 
Dabney  v.  Bank  of  South  Carolina,  ing  or  amending  the  company's 
8  8.  Car.  124.  charter.    Allen  v.  Life  Association 

^  Hawthorne  v.  Calef ,  2  Wall  10.    of  America,  8  Mo.  App.  52. 

TOL.  II.  — 16 
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porate  entity  or  person.  Whatever  rights  the  creditors  may 
have  against  the  individual  shareholders  are  regarded  as  rights 
derived  indirectly  through  the  corporation.  This  view,  how- 
ever, is  not  strictly  correct.  A  corporation,  as  has  been 
pointed  out  repeatedly,^  is  not  something  distinct  from  its 
shareholders,  but  is  made  up  of  its  shareholders.  It  is  iden- 
tical with  the  association  of  shareholders,  taken  collectively  ; 
and  the  existence  of  a  corporation  as  a  separate  entity  or 
person  is  a  fiction. 

While  the  courts  of  law  recognize  a  corporation  only  as  a 
distinct  entity,  the  courts  of  equity  will  take  cognizance  of 
the  real  character  of  the  organization  and  the  relative  posi- 
tions occupied  by  its  members  and  creditors,  whenever  the 
adjustment  of  the  rights  and  obligations  of  the  parties  re- 
quires this.'  In  Upton  t;.  Englehart,'  a  case  involving  the 
equitable  rights  of  creditors  against  the  shareholders  of  a  cor- 
poration, Dillon,  J.,  said :  ^^  Whoever  becomes  a  stockholder 
in  an  incorporated  company  sustains  a  threefold  relation: 
first,  to  the  artificial  person  called  the  corporation  ;  secondly, 
to  the  other  stockholders  in  the  same  company,  or,  in  other 
words,  his  associates  or  partners,  who  by  force  of  statute  are 
clothed  with  corporate  capacity  ;  and,  thirdly,  to  the  creditors 
of  the  corporation.  It  is  essential  to  bear  these  several  re- 
lations in  mind,  in  deteimining  the  questions  here  presented. 
The  capital  is  supplied  by  the  shareholders,  who  alone  par- 
ticipate in  the  gains  or  pecuniary  advantages  which  may  ac- 
crue from  the  carrying  on  of  the  corporate  enterprise.  The 
shareholders  are  the  real  parties  in  interest,  the  incorporating 
statute  empowering  them  to  contract  and  be  contracted  with 
through  the  medium  of  a  corporate  representative.'* 

So,  in  Sawyer  v.  Hoag,^  Justice  Miller  said :  ^^  After  all, 
this  artificial  body  is  but  the  representative  of  its  stock- 

^  Supra,  §§  1,  227.  under  special  statutory  provisionB. 

*  The  true  relation  between  the  See  tn/ra,  §  869  et  seq» 
shareholders  and  creditors  of  a  oor-        *  Upton  v.  Englehart,  8  Dill.  497. 
poration  has  been  distinctly  recog-        ^  Sawyer  v.  Hoag,  17  Wall.  610, 

nized  by  the  courts,  in  enforcing  the  623.    See  also  Des  Moines  Gas  Co. 

individual  liability  of  shareholders  e.  West,  60  Iowa,  16,  25. 
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holders,  and  exists  mainly  for  tbeir  benefit,  and  is  governed 
and  controlled  by  them  through  the  officers  whom  they  elect ; 
and  the  interest  and  power  of  legal  control  of  each  share- 
holder is  in  exact  proportion  to  the  amount  of  his  stock.  It 
is  therefore  but  just,  that  when  the  interest  of  the  public  or 
of  strangers  dealing  with  the  corporation  is  to  be  affected  by 
any  transaction  between  the  stockholders  who  own  the  cor* 
poration,  and  the  corporation  itself,  such  transaction  should 
be  subjected  to  a  rigid  scrutiny,  and  if  found  to  be  affected 
with  anything  unfair  toward  such  third  person,  calculated  to 
injure  him,  or  designed  intentionally  and  inequitably  to  screen 
the  stockholder  from  loss  at  the  expense  of  the  general  credi- 
tor, it  should  be  disregarded  or  annulled  so  far  as  it  may 
inequitably  affect  hini.'' 

§  819.  At  Law  the  Liability  to  oontribnte  Capital  la  treated 
aa  a  Debt  due  the  Corporation.  — The  liability  assumed  by  the 
shareholders  in  a  corporation  to  contribute  the  amount  of 
their  shares  as  capital,  is  usually  subject  to  certain  expressed 
or  implied  conditions  precedent,  such  as  the  subscription  of  a 
certain  aggregate  amount  of  capital  and  the  making  of  reg- 
ular calls  or  assessments ;  but  after  these  conditions  have  been 
complied  with  and  the  liability  has  matured,  it  is  treated  as 
a  legal  debt  due  the  corporation.^  The  corporation  may  as- 
sign this  liability,  like  any  other  chose  in  action  ;  and  it  has 
been  held  that  it  will  pass  to  an  assignee  under  a  general  as- 
signment for  the  benefit  of  creditors.'    It  is  also  subject  to  at- 

^  In  Hatch  v.  Dana,  101  U.  S.  force  the  liability  of  the  stockholders 

211.    Mr.  Justice  Strong  said:  ''By  by  a  proceeding  in  equity  without 

his  subscription    each    becomes    a  any    further    call.     Lionberger    v, 

several  debtor  to  the  company,  as  Broadway   Savings  Bank,   10  Mo. 

much  so  as  if  he  had  given  his  App.  409.     An  assignee  of  a  corpo- 

promiBSory  note  for  the  amount  of  ration,  under  a  bankruptcy  or  in- 

his  subscription."  solvency    act,   generally  represents 

3  Shockleyo.  Fisher,  75  Mo.  498;  creditors,  by  force  of  the  statute, 
Haskell  v.  Sells,  14  Mo.  App.  91;  and  may  enforce  the  liability  of 
Eppright  V.  Nickerson,  78  Mo.  482;  shareholders  although  the  corpora- 
Dean  o.  Biggs,  25  Hun,  122;  Glenn  tion  would  be  unable  to  do  so  by 
9.  Dorsheimer,  24  Fed.  Rep.  586.  reason  of  the   non -performance  'at 

It  has  been  held  that  the  assignee  a  condition  precedent,  such  as  the 

for  the  benefit  of  creditors  may  en*  making  of  a  regular  call.     Under 
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tachment  by  creditors  of  the  corporation,  and  maj  be  reached 
by  an  attachment  in  execution  or  garnishee  process,  to  the 
same  extent  as  any  other  claim  belonging  to  the  corporation.^ 
§  820.  In  Equity  the  Liability  to  oontrlbate  Capital  is  treated 
as  Assets.  —  Debts  due  a;  corporation  are  equitable  assets,  and 
may  be  reached  by  creditors  through  the  aid  of  a  court  of 
chancery,  if  the  legal  assets  which  can  be  reached  by  execu- 
tion prove  insujfficient.  The  liability  of  the  shareholders  to 
contribute  the  amount  of  their  shares  as  capital  is  treated  in 
equity  as  assets,  like  other  legal  claims  belonging  to  the  cor- 
poration.^ This  liability,  together  with  the  capital  actually 
contributed,  constitutes  the  trust  fund  which  in  equity  is 
deemed  pledged  for  the  payment  of  the  corporate  debts.^ 

the  common  law,  howeyer,  an  as-  well  as  legal  ones,  and  may  conse- 
signee  would  acquire  only  such  rights  quently  reach  the  liability  of  share- 
as  the  corporation  itself  possessed,  holders  although  uo  call  has  been 
Compare  Eppright  r.  Nickerson,  78  made.  Re  Glen  Iron  Works,  20 
Mo.  482;  Glenn  v.  Dorsheimer,  24  Fed.  Rep.  674.  See  also  Hays  p. 
Fed.  Rep.  536 ;  Hill  v.  Reed,  16  Barb.  Lycoming  Fire  Ins.  Co.,  98  Pa.  St. 
280;  Hurlbut  v.  Root,  12  How.  Pr.  184.  Compare,  however,  Bunn's 
511 ;  Hurlbut  v.  Carter,  21  Barb.  221.  Appeal,  105  Pa.  St.  49,  72. 
and  see  infra,  §  822.  *  Hatch  v.  Dana,  101  U.  S.  205. 

1  Simpson  v.  Reynolds,  71  Mo.  *  In  Sanger  v.  Upton,  91  U.  S. 

594;  Hannah  v.  Moberly  Bank,  67  60,  Mr.  Justice  Swayne  said:  '^The 

Mo.  678;  Bunn*s  Appeal,  105  Pa.  St.  capital  stock    of    an    incorporated 

49,  68 ;  Meints  v.  East   St.  Louis,  company  is  a  fund  set  apart  for  the 

&c.  Mill  Co.,  89  m.  48.    Compare  payment  of  its  debts.   .   .   .   The 

Hughes  V.   Oregonian  Ry.  Co.,  11  creditors  have  a  lien  upon   it   in 

Oreg.  158;   McKelvey  v.  Crockett,  equity.  ...  It  is  publicly  pledged 

18  Nev.  238.  to  those  who  deal  with  the  corpora- 

These  remedies,  of  course,  would  tion,  for   their   security.     Unpaid 

not  apply  if  the  liability  had  not  stock    is  as  much  a  part  of  this 

matured   and  become  a  debt  due  pledge,  and  as  much  a  part  of  the 

the  corporation  by  a  regular  call  and  assets  of  the  company,  as  the  cash 

the  performance  of  all  other  condi-  which  has  been  paid  in.     Creditors 

tions  precedent.    Chandler  v.  Siddle,  have  the  same  right  to  look  to  it  as 

10  N.  B.  R.  236.     Bunn's  Appeal,  to  anything  else,  and  the  same  right 

105  Pa.  St.  49,  63.  to  insist  upon  its  payment  as  upon 

It  has,  however,   been  held,  in  the  payment  of  any  other  debt  due 

the  Circuit  Court  of   the  United  the  company.    As  regards  creditors. 

States,  that  a  judgment  creditor  of  there  is  no  distinction  between  such 

a  corporation  may,  under  the  laws  a  demand  and  any  other  asset  which 

of  Pennsylvania,  levy  an  execution  may  form  a  part  of  the  property  and 

attachment  upon  eqaitabk  claims  as  effects  of  the  corporation."    Spack- 
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§  821.  Credlton  have  an  nnconditioiial  Right  to  Payment  of 
Capital.  —  No  Calls  neoeuary.  —  It  has  been  pointed  out  that 
the  liability  of  shareholders  to  contribute  the  amount  of  capi- 
tal subscribed  by  them  is,  by  the  terms  of  their  contracts  with 
the  company,  subject  to  certain  conditions  precedent  with  re- 
gard to  the  time  and  manner  of  making  payments.  Thus  the 
shareholders  ordinarily  agree  to  pay  the  amount  of  their 
shares  into  the  company's  treasury  only  after  a  regular  assess- 
ment or  call  b}^  the  board  of  directors ;  and  until  this  assess- 
ment or  call  has  been  made,  the  corporation  cannot  compel 
them  to  pay.^ 

Conditions  of  this  character  do  not  enter  into  the  equitable 
obligation  assumed  by  the  shareholders  towards  creditors,  to 
contribute  the  company's  capital  as  a  fund  for  their  security. 
The  fact  must  be  recognized,  that  the  shareholders  are  the 
real  parties  in  interest,  who  carry  on  business  and  incur  debts 
under  the  corporate  name,  and  that  the  directors  are  really 
their  agents  and  nominees.  If  shareholders  choose  to  carry 
on  business  with  borrowed  money. instead  of  using  the  capital 
which  they  have  agreed  to  provide,  they  are  bound  to  con<> 
tribute  the  capital  whenever  needed  to  dischai^e  the  corpo- 
rate obligations.  It  would  be  absurd  to  hold  that,  although 
the  capital  of  a  corporation  is  subscribed  by  the  shareholders 
as  a  fnnd  equitably  pledged  for  the  payment  of  the  company's 
creditors,  the  liability  of  the  shareholders  to  contribute  this 
fund  when  actually  required  for  the  payment  of  creditors  is 
conditional  upon  the  will  of  agents  selected  by  the  share- 
holders themselves.^  In  equity,  therefore,  the  shareholders 
of  an  insolvent  corporation  are  held  to  be  unconditionally 
liable  to  its  creditors  to  contribute  the  amount  of  capital 
subscribed  by  them,  although  their  subscriptions  were  con- 


man  9.  Evans,  L.  R.  8  H.  L.  198;        >  Supra,  §  143.     As  to  what  oon- 

Banett  o.  St.  Albans  Hotel  Co.,  47  stittites  a  waiver  of  such  conditions, 

Vfc.  814;  Jeaffreson's  Case,  L.  R.  see  ny^ra,  §  156. 

11  £q.   115;  County  of  Morgan  v,        *  See  Be  Glen  Iron  Works,  20 

Allen,  103  U.  S.  498 ;  jmt  Jostice  Fed.  Rep.   674,  680,  per  Justice 

Grier  in  Ogilvie  «.  Knox  Ins.  Co.,  Bradley. 

22  How.  887. 
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ditional,  as  between  themselves  and  the  company,  upon  a 
regular  call  or  assessment  by  the  board  of  directors. 

Accordmgly,  in  Hatch  v.  Dana,^  it  was  held  that  a  judg- 
ment creditor  of  a  corporation  could  by  an  ordinary  creditor's 
bill,  recover  from  the  company's  shareholders  the  amounts  un- 
paid upon  their  shares,  although,  by  the  terms  of  their  sub- 
scriptions, they  had  agreed  to  pay  only  *^  as  called  for  by  the 
company ,'*  and  no  call  had  actually  been  made. 

§  822.  Powers  of  Receivers  and  Assignees  In  Bankruptcy.  — 
If  a  receiver  or  assignee  in  bankruptcy  has  been  appointed  to 
collect  the  assets  of  an  insolvent  corporation  for  the  benefit 
of  its  creditors,  the  court  should  direct  the  receiver  or  as- 
signee to  make  a  ratable  assessment  upon  the  shareholders 
for  so  much  of  the  amount  unpaid  on  their  shares  as  may  be 
necessary  for  the  satisfaction  of  creditors.  Such  an  assess- 
ment is  not  required  on  the  theory  that  the  liability  of  the 
shareholders  is  conditionul,  as  against  creditors,  upon  a  call 
by  the  directors,  and  that  an  order  of  the  court  is  a  sufficient 
performance  of  the  condition ;  the  object  of  an  assessment 
by  the  court  is  merely  to  do  equity  among  the  shareholders 
by  distributing  the  collective  liability  ratably  among  them. 
This  method  of  proceeding  should  be  followed,  although  the 
shareholders  had,  by  the  terms  of  their  subscriptions,  agreed 
to  contribute  the  amount  of  their  shares  without  any  call,  and 
subject  to  no  condition.  An  assessment  thus  made  by  the 
court  operates  as  a  demand  upon  each  shareholder  of  a  con- 
tribution of  the  amount  assessed  against  him,  for  the  benefit 
of  creditors ;  and  the  receiver  or  assignee  representing  cred- 

1  Hatch  v.  Dana,  101  U.  S.  205,  Montgomeiy  R.  R.  Ck>.,  11  Ala.  437; 

214.     See  also  Salmon  r.  Hambor-  Curry  v.  Woodward,  63  Ala.  375; 

ough  Co.,  1  Cas.  in  Ch.  204;  Craw-  Adler  v.  Milwaukee,  &o.  Brick  Co., 

ford  0.  Rohrer,  59  Md.  500;  Myers  13   Wis.   60;  Hyatt  v.   McMahon, 

P.  Seeley,  10  N.  B.  R.  411;  Ogil-  25  Barb.  457;  Dayton  v.  Borst,  31 

view.  Knox  Ins.  Co.,  22  How.  380;  N.  Y.  435;   Henry  w.  Vermillion, 

Sanger  V.Upton,  01  U.S.  56;  Marsh  &o.  R.  R.  Co.,  17  Ohio,  187,  101; 

V.  Burroughs,  1  Woods,  463;  Ger-  Dalton,  &c.  R.  R.  Co.  o.  McDaniel. 

mantown,  &c.  Ry.  Co.  v.  Fitler,  60  56  Ga.  191;  and  oases  tn>a,  §  866 

Pa.  St.  124;  Ward  p.  Griswoldville  ef  96^. 
Manuf.  Co.,  16  Conn.  601;  Allen  v. 
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itors  is  authorized  to  collect  the  amount  assessed,  and  en- 
force payment  by  suit  against  each  delinquent  shareholder.^ 
Every  shareholder  is  liable  to  the  receiver  or  assignee  after 
such  an  assessment,  whether  he  was  a  party  to  the  proceed- 
ing or  not.  The  court  acquires  jurisdiction  to  appoint  a 
receiver  or  assignee  of  the  corporate  assets  by  service  of  pro- 
cess upon  the  corporation.  Moreover,  as  every  shareholder 
of  an  insolvent  corporation  is  unconditionally  liable  in  equity 
to  contribute  the  whole  amount  unpaid  upon  his  shares,  at 
the  suit  of  any  judgment  creditor,^  no  shareholder  ought  to 
be  allowed  to  complain,  if  the  right  to  enforce  as  much  of 
the  amount  as  may  be  equitably  due  after  an  adjustment 
among  all  the  shareholders  is  transferred  to  a  receiver  or 
assignee  representing  the  creditors.  These  views  are  in  ac- 
cordance with  repeated  adjudications  of  the  courts.^ 

§  828.  Shareholders  are  Uable  although  the  whole  Capital  has 
not  been  anbaorlbed. — The  agreement  of  shareholders  in  a  cor- 
poration to  pay  the  amount  of  their  shares  to  the  company  is 
subject  to  the  condition  that  the  whole  of  the  capital  pre- 

^  Glenn  v,  Williams,  60  Md.  08,  Bat  under  such  drcumstanoes,  be- 

116;  Glenn  v.  Soule,  22  Fed.  Rep.  fore  there  is  any  obligation  upon 

417.    Ck>mpare  supra^  §  810.  the  stockholder  to  pay  without  an 

*  See  Hatch  v.  Dana,  101  TJ.  S.  assessment  and  call  by  the  company, 
205.  there  must  be  some  order  of  a  court 

*  See  Glenn  v.  Williams,  60  Md.  of  competent  jurisdiction,  or,  at  the 
03,  116,  122;  Wilbur  v.  The  Stock-  very  least,  some  authorized  demand 
holders,  13  Phila.  470;  8.  c.  18  N.  upon  him  for  payment.  And  it  is 
B.  R.  178,  182;  Lane  v.  Nickerson,  clear  the  statute  of  limitations  does 
00  m.  284;  Bunn*8  Appeal,  105  not  begin  to  run  in  his  favor  until 
Pa.  St  40;  Glenn  v.  Dorsheimer,  such  order  or  demand." 

24  Fed.  Rep.  536;  and  see  tn/ra,  As  to  when  the  statute  of  limita- 

§  866.  tions  begins  to  run  in  favor  of  the 

In  Soovill  V.  Thayer,  105  U.  S.  shareholders  as  against  creditors, 

143,  155,  Justice  Woods  said:  *'  It  see  Payne  v.  Bullard,  28  Miss.  88; 

is  well  settled  that,  when  stock  is  Curry  v.  Woodward,  58  Ala.  371, 

subscribed  to  be  paid  upon  call  of  376;  AUibone  v.  Eager,  46  Pa.  St. 

the  company,  and  the  company  re-  48,  54;  Harmon  v.  Page,  62  Cal. 

fuses  or  n^lecta  to  make  the  call,  a  448;  Glenn  v.  Dorsheimer,  23  Fed. 

court  of  equity  may  itself  make  the  Rep.  605;  Glenn  v.  Soule,  22  Fed. 

call,  if  the  interest  of  creditors  re-  Rep.  417;  Terry  v.  Bank  of  Ci^ 

quire  it    The  court  will  do  what  it  Fear,  20  Fed.  Rep.  777. 
is  the  duty  of  the  company  to  do. 


§  824  THE  LAW  OF  P&IYATB  GOfiPOBATIONS.  794 

scribed  by  the  charter  shall  have  been  subscribed ;  for  until 
then  the  company  would  have  no  authority  to  begiu  to  cany 
on  its  business,  and  the  use  of  capital  would  not  be  required.^ 
But  if  a  corporation  should,  in  violation  of  its  charter,  begin 
to  carry  on  business,  and  incur  debts  before  the  full  amount 
of  capital  required  by  law  has  been  obtained,  there  can  be 
no  doubt  that  its  shareholders  would  be  liable  to  contribute 
the  amount  of  their  shares,  if  necessary  to  pay  creditors. 
One  of  the  main  objects  of  requiring  the  nominal  capital 
of  a  corporation  to  be  fully  subscribed  before  it  may  begin  to 
carry  on  business,  is  to  provide  creditors  with  a  certain  fund 
as  security.  If  the  agents  of  a  corporation  incur  debts  within 
the  scope  of  their  apparent  powers,  this  is  a  representation  to 
the  public  that  the  amount  of  capital  required  by  law  has 
been  subscribed ;  and  if  the  representations  thus  made  were 
false,  it  is  clear  that  the  members  of  the  company,  who  are 
the  real  principals,  should  suffer  any  loss  which  may  ensue, 
rather  than  innocent  third  parties  who  may  have  been  misled.^ 

§  824.  Sluureholden  o«nnot  release  thamaalTes  from  Uabllitf 
to  future  Crediton  to  oontribute  Capital — One  of  the  objects 
of  fixing  the  capital  of  a  corporation,  by  its  charter,  at  a 
definite  amount,  is  to  provide  a  fund  to  pay  the  company's 
legal  obligations  and  secure  those  who  may  give  it  credit. 
A  corporation  has,  therefore,  no  legal  right  to  begin  its  busi- 
-  ness  operations  and  incur  debts  until  the  amount  of  capital 
fixed  by  its  charter  has  been  subscribed.^ 

It  is  evident  that  the  policy  of  the  law  would  in  a  great 
measure  be  defeated,  if  shareholders  could,  through  a  resolu- 
tion  adopted  by  themselves,  or  a  release  executed  by  their 
own  agents,  discharge  themselves  from  the  obligation  to  con- 
tribute the  prescribed  amount  of  capital,  or  if  they  could, 
after  having  paid  in  the  capital,  distribute  the  capital  among 
themselves,  or  otherwise  divert  it  from  the  corporate  uses, 
and  still  continue  to  carry  on  the  coqipany^s  business.    By 

1  See  supra,  i  137.  Compare  Boston,  4lso.  R.  R.  Co.  v. 

*  Morrison    v.  Dorsey,  48  Md.  Pearson,   128  Mass.   445;  and  see 

468;  Musgrave  v.  Morrison,  54  Md.  supra,  §§  156,  598,  610. 
161 ;  Hager  o.  Cleveland,  36  Md.  476.         *  Supra^  §  408. 
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such  a  proceeding,  fatare  creditors  of  the  company  would  be 
left  without  that  fund  for  the  payment  of  their  claims  which 
the  law  intended  they  should  have;  and  there  would  be 
manifest  danger  of  deception  and  fraud  upon  those  who 
might  deal  with  the  company  thereafter  on  the  faith  of  the 
capital  indicated  by  the  charter.  To  prevent  the  accom- 
plishment of  these  results,  the  courts  have  recognized  that 
a  corporation  is  really  but  an  association  of  shareholders, 
and  that  the  corporate  obligations  are  really  incurred  on  be- 
half of  the  shareholders  by  agents  whom  they  have  chosen ; 
and  it  has  been  held  that  the  shareholders  cannot  by  any 
subterfuge  escape  the  measure  of  responsibility  for  the  cor- 
porate obligations  which  the  law  imposes  upon  them.  Thus, 
if  shares  have  not  in  fact  been  paid  up,  a  resolution  that 
they  shall  be  deemed  paid-up  shares,  although  unanimously 
adopted  in  corporate  meeting,  will  not  discharge  the  holders, 
or  their  transferees  with  notice,  from  liability  to  contribute 
the  amount  of  the  shares  for  the  payment  of  the  corporate 
debts  incurred  thereafter;  and  a  release  formally  executed 
by  the  agents  qf  the  corporation  to  its  shareholders,  or  a  sim- 
ulated payment  of  the  stock  subscriptions  and  return  of  the 
money  to  the  subscribei-s  in  the  form  of  a  loan,  wiU  be  equally 
inefifective.^ 

§  825.  Payment  of  Shares  In  Property  or  Services.  —  The 
capital  of  a  corporation  may  be  contributed  in  the  form  of 
property  to  be  used  in  the  company's  business,  or  of  services 
for  which  the  corporation  would  be  entitled  to  expend  its 

1  Upton  V,  Tribilcock,  91  U.  S.  424;  Skrainka  v.  Allen,  7  Mo.  App. 

48;  Upton  i;.  Hansbrongh,  3  Bisd.  484;  Chouteau  v.   Dean,   Id.  210; 

417,  427;  Sawyer  v.  Hoag,  17  Wall.  Gill  v,  Balis,  72  Mo.  424;  Wood- 

610;  Upton  v.  Jackson,   1  Flipp.  fork  v.  Union  Bank,  3  Coldw.  501; 

418;  Wetherbee  v.  Baker,  35  N.  J.  Crawford  v.  Rohrer,  59  Md.  699; 

£q.  501;  Clarke  v.  Lincoln  Lumber  Rider  v.  Morrison,   54   Md.    429; 

Co.,  59  Wis.  659, 660;  Slee  v.  Bloom,  Schley  v.  Dixon,  24  6a.  273;  Moses 

19  Johns.  456;  Sagory  v.  Dubois,  8  v.  Oooee  Bank,  1  Lea,  399.    Com- 

Sandf.  Ch.  466;  Osgood  o.  King,  pare  Zirkel  v.  Joliet  Opera  House 

42  Iowa,  478;  Bumham  v.  North-  Co.,  79  111.  334;  Currier  v.  Lebanon 

western    Ins.   Co.,  86  Iowa,  632;  Slate    Co.,  56   N.   H.   262.      See 

Mann   v.  Cooke,    20   Conn.    178;  County  of  Morgan  v.  Allen,  103 

Pickering  r.  Templeton,  2  Mo.  App.  U.  S.  498. 
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funds.^  A  contribution  of  property  or  services  by  a  Bhare- 
holder  would  undoubtedly  discharge  his  obligation  to  credi- 
tors, in  respect  of  the  amount  of  capital  to  be  contributed  by 
him,  to  the  extent  of  the  value  of  the  property  or  services ; 
and  if  the  property  or  services  so  contributed  were  valued  by 
the  agents  of  the  corporation,  in  good  faith,  at  a  certain  sum, 
creditors  would  be  bound  thereby,  though  the  valuation  may 
prove  to  be  excessive.^  However,  if  property  or  services 
contributed  by  a  shareholder  to  pay  up  his  shares  were  not 
valued  in  good  faith  at  the  amount  of  capital  to  be  contrib- 
uted in  respect  to  the  shares,  they  would  not  be  fully  paid 
up  by  such  contribution,  either  in  fetct  or  in  law ;  nor  would 
a  declaration  by  the  corporation  that  they  were  paid-up  shares 
deprive  creditors  of  their  right  to  insist  on  the  contribution 
of  the  company's  entire  capital,  in  case  of  insolvency. 

In  Wetherbee  v.  Baker,^  the  law  upon  this  subject  was 
stated  as  follows,  by  Depue,  J. :  ^^  The  earlier  cases  held  that 
the  contract  of  the  subscribers  could  only  be  fulfilled  by  pay- 
ment in  money.     In  later  cases  this  doctrine  has  been  re- 

1  Supra,  §§427,  428.  Case,  L.  R.  11   Eq.  131;  Coates's 

s  Coit   V.   Norih   Carolina,  &c.  Case,  L.  R.  17  £q.  169;  Ferrao's 

Amalgamating  Co.,  14  Fed.  Rep.  Case,  L.  R.  0  Ch.  855.     Compare 

12;  8.  c.  15  Phila.  496;  Peck  v.  also  Carrie's  Case,  3  De  6.,  J.  &  S. 

Coalfield  Coal  Co.,  11  Bradw.  (111.)  367;  Leifchild's  Case,  L.  R.  1  Eq. 

88;  Fhelan  v.  Hazard,  5  Dill.  45;  231;  Ash  worth  v,  Bristol,  &c.  Ry. 

Carr  o.  Le  Fevre,  27  Fa.  St.  413;  Co.,  15  L.  T.  k.  s.  561;  Guest  v. 

Van  Cott  V.  Van  Brunt,  2  Abb.  N.  C.  Worcester,  &c.  Ry.  Co.,  L.  R.  4 

283.    Compare  Foreman  v.  Bigelow,  C.  P.  9;  Pell's  Case,  L.  R.  5  Ch.  11 ; 

4  Cliff.  508;  Steacy  v.  Little  Rock,  Baron  de  Beville's  Case,  L.  R.  7 
&c.  R.  R.  Co.,  5  DiU.  876.  Eq.  11;  Dent's  Case,  L.  R.  15  Eq. 

The  same  rule  seems  to  apply  407;  8  Ch.  775;  Fothergill's  Case, 

^here  paid-up  shares  are  issued  by  L.  R.  8  Ch.  270;  Spargo's  Case,  Id. 

an   English   "limited"   company,  407;  Brown's  Case,  L.  R.  9  Ch.  102; 

under  the  acts  of  1862  and  1867.  Carling's  Case,  L.  R.  1  Ch.  D.  115. 
The  authorities,  however,  are  not        It  has  been  held  that  shares  were 

all  in  harmony.     See  per  Sir  John  paid  up  by  the  publication  in  a 

Stuart,  y.  C,  in  Leeke's  Case,  L.R.  newspaper  of   advertisements  and 

11  Eq.  100;  s.  o.  on  appeal,  L.  R.  articles  puffing  the  company  and 

6  Ch.  469;  Disderi's  Case,'L.  R.  11  its  enterprise.     Liebke  v,   Knapp, 

Eq.  242;  Sykes'sCase,  L.  R  18  Eq.  79  Mo.  22. 
255;  Forbes  &  Judd's  Case,  L.  R.         *  Wetherbee  v.  Baker,  35  N.  J. 

5  Ch.  270;  and  compare  Schroder's  Eq.  501,  513,  oyemiling,  82  Id.  587. 
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laxed,  and  stock  issued  and  paid  up  in  work  and  labor,  or  in 
the  purchase  of  propei*tj  the  corporation  is  authorized  to 
hold,  has  been  held  to  have  been  legally  issued.  Statutes 
have  also  been  passed  authorizing  corporations  to  purchase 
property  needed  for  their  business,  and  to  issue  stock  in 
payment  for  it,  or  to  accept  such  property  in  payment  for 
subscriptions  to  the  capital  stock.  But  in  all  such  cases, 
transactions  under  such  powers  have  been  upheld  only  where 
the  contract  for  the  rendition  of  services  or  the  purchase  of 
property,  payable  in  stock,  has  been  made  in  good  faith,  and 
the  property  taken  in  payment  of  stock  subscriptions  has 
been  put  in  at  a  fair  bona  fide  valuation ;  and  the  courts 
have  inflexibly  enforced  the  rule,  that  payment  of  stock  sub- 
scriptions is  good  as  against  creditors  only  where  payment 
has  been  made  in  money,  or  in  what  may  faiiiy  be  considered 
as  money's  worth.'* 

§  826.  In  Van  Cott  v.  Van  Brunt,^  the  Court  of  Appeals 
of  New  York  expressed  views  which  cannot  be  reconciled 
with  the  authorities  cited  in  the  preceding  sections,  or  with 
the  general  doctrine  that  the  amount  of  capital  indicated  by 
the  charter  of  a  corporation  fixes  the  amount  which  the 
shareholders  are  under  a  legal  obligation  to  contribute  for  the 
security  of  the  company's  creditors.  The  facts  of  the  case 
were  as  follows.  The  defendant,  Van  Brunt,  being  president 
and  director  of  a  railroad  company,  made  a  contract  on  be- 
half of  the  company  with  a  contractor,  for  the  construction 
and  equipment  of  a  portion  of  the  railroad,  to  be  paid  for  by 
the  delivery  of  a  certain  amount  of  bonds  and  paid-up  stock. 
Immediately  afterwards,  in  accordance  with  a  previous  ar- 
rangement with  the  defendant,  the  contractor  assigned  the 
contract  to  the  defendant,  who,  with  bis  associates,  built  the 
road  and  received  thQ  stock  and  bonds. 

The  company  having  become  insolvent,  a  receiver  was 
appointed,  and  the  latter  brought  suit  against  the  defend- 
ant and  other  shareholders  to  compel  them  to  contribute  the 
amount  actually  unpaid  on  the  shares  received  by  them  under 
the  contract.    The  Court  of  Appeals  however  held,  overrul 

1  Tan  Cott  v.  Tan  Brunt,  82  N.  Y.  685. 
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ing  the  Supreme  Court,^  that  the  defendants  were  not  liable, 
although  the  amount  of  the  shares  had  not  been  contributed 
to  the  company's  capital  in  money  or  money's  worth. 

This  decision  was  probably  correct,^  but  the  reasoning  by 
which  the  conclusion  of  the  court  was  recu:hed  is  certainly 
unsound.  The  court  appears  to  have  considered  that  cred- 
itors could  have  no  cause  of  complaint,  if  the  work  done  and 
materials  furnished  were  worth  ^^  the  fair  and  just  value  "  of 
the  stock  and  bonds  when  delivered;  and  throughout  the 
opinion  the  right  of  issuing  fully  paid-up  shares  and  the  right 
to  sell  bonds  for  their  actual  value  are  treated  as  Testing 
upon  the  same  basis.^  It  is  clear,  however,  that  the  functions 
of  shares  and  bonds,  and  the  rules  governing  their  issue, 
depend  upon  entirely  different  principles. 

^  The  decision  of  the  Supreme  work  done  and  materials  furnished 

Court  is  reported  in  2  Abb.  N.  C.  was  less  than  the  fair  and  just  value 

283.  of  the  stock,  or  that  the  road  built 

*  As  the  shares  were  issued  at  and  equipped  was  worth  less  than 
their  actual  value,  and  as  all  the  said  stock.  In  fact,  the  testimony 
shareholders  assented,  the  corpora-  shows  that  the  amount  expended 
tion  could  not  complain  of  the  trans-  exceeded  the  actual  value  of  the 
action,  or  treat  the  shares  as  not  stock  and  bonds  which  were  re- 
f  ully  paid  up,  contrary  to  the  agree-  ceived  in  consideration  of  the  same, 
ment.  (See  supra,  §  290.)  Cred-  ...  It  is  difficult  to  see  how  credi- 
itors,  therefore,  could  not  impose  tora  could  be  defrauded,  when  all  the 
on  the  holders  of  these  shares  a  li&-  property  which  the  company  ever 
bility  to  pay  them  up,  on  the  ground  had  remained  in  its  possession  and 
that  this  liability  was  part  of  the  under  its  control.  .  .  If  the  rule  l>e 
assets  of  the  company.  once  established  that  no  agreement 

The  report  does  not  show  that  can  be  made  to  build  railroads  by 

there   were    any   creditors    having  the  transfer  of  stocks  or  bonds  to 

special  equities.     Creditors  whose  the   contractor,  without  rendering 

claims  arose  prior  to  the  issue  of  him  liable  for  the  par  value  thereof, 

the  shares  would  have  had  no  better  it  would  seriously  interfere  with  the 

equity  than  the  corporation,  and  it  construction  of  enterprises  of  this 

does   not  appear   that  there  were  description,  and  would  prevent  the 

subsequent   creditors   who   had   a  building  of  many  railroads.  .  .  . 

right  to  assume  that  the  shares  had  Stockholders  can  only  be  made  lia- 

actually  been  paid  up.     See  infra,  ble  where  it  is  shown  that  the  stock 

§§  829-832.  has  been  actually  taken  by  them,  or 

*  In  the  course  of  the  opinion,  fraudulently  received,  and  not  where 
the  court  used  the  following  Ian-  it  had  been  delivered,  in  good  faith 
guage:  **  There  is  no  evidence  in  and  for  an  adequate  consideration, 
the  record  before  us  to  establish  by  the  corporation  to  the  stock* 
affirmatively  that  the  value  of  the  holder."    (pp.  540,  543.) 
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Shares  merely  represent  the  proportionate  interest  of  the 
holders  in  the  whole  corporate  concern.  Their  amount  is 
fixed  at  a  certain  sum,  in  order  to  settle  the  amount  of  capi- 
tal which  each  corporator  must  contribute  to  the  joint 
speculation^  and  to  indicate  to  parties  dealing  with  the  com- 
I)any  the  amount  of  security  upon  which  they  can  rely.  It 
is  as  easy  to  organize  a  corporation  with  a  nominal  capital  of 
ten  millions  of  dollars,  as  with  a  nominal  capital  of  a  thou- 
sand dollars.  All  the  shares  in  the  one  corporation  would 
not  be  worth  more  than  all  the  shares  in  the  other,  unless 
paid  up ;  and  they  might  all  be  issued  ^*  in  good  faith  "  as 
paid-up  shares  in  consideration  of  a  hundred  dollars.  Any 
consideration  would  be  ^'  adequate,"  and  equal  to  '^  the  fair 
and  just  value  "  of  the  shares,  for  the  purchaser  would  sim- 
ply be  buying  what  lie  gave,  plus  the  labor  and  expense  of 
organizing  the  corporation. 

On  the  other  hand,  the  value  of  bonds  issued  by  the  com- 
pany would  depend  upon  the  security  furnished  by  the  com- 
pany's capital,  and  the  rate  of  interest  agreed  to  be  paid. 
By  selling  bonds  for  less  than  their  actual  value^  the  share- 
holders would  reduce  the  company's  existing  capital;^  by 
issuing  shares  as  fully  paid  up  without  requiring  their  amount 
to  be  actually  contributed  to  the  company's  capital,  they 
would  not  lessen  the  existing  capital ;  but  they  would  be 
guilty  of  a  fraud  on  subsequent  creditors,  from  whom  they 
obtained  credit  on  the  representation  that  the  amount  of 
these  shares  had  in  fact  been  contributed. 

§  827.  Capital  abstracted  must  be  restored  for  the  Benefit  of 
future  as  weU  as  eadstixig  Creditors.  —  Upon  the  same  principle, 
it  has  been  held  that,  if  the  shareholders  in  a  corporation 
should  make  a  distribution  of  capital  among  themselves  in 
the  form  of  dividends,  with  the  intention  of  continuing  the 
corporate  business,  they  would  be  liable,  in  equity,  to  future 
as  well  as  existing  creditors,  to  restore  the  amount  of  capital 
abstracted,  if  necessary  to  pay  their  claims  in  full.*' 

>  Supra,  §  792.  v.  Page,  17  B.  Monr.  412;  Grata:  v. 

s  Williams  v.  Boioe,  88  N.  J.    Bedd,  4  B.  Monr.  187-190 ;  Reid  o. 

£q.  864;  Lexington,  ftc.  Ins.  Co.    Eatontoa  Manof.  Co.,  40  Ga.  104; 
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§  828.  Applloation  of  this  Doctrine  to  daims  arising  tlironsh 
Torts  of  the  Company.  —  The  general  doctrine  discussed  in  the 
preceding  sections,  relating  to  the  liability  of  shareholders  to 
the  extent  of  the  capital  fixed  by  the  company's  charter,  ap- 
pears to  apply  equally  in  respect  of  all  the  corporate  debts 
and  obligations,  whether  they  were  created  by  contract  or 
resulted  from  torts  committed  by  the  company's  agents. 

As  the  shareholders  in  a  corporation  are  the  real  principals 
and  parties  in  interest  who  directly  or  indirectly  appoint  the 
corporate  agents,  and  for  whose  benefit  these  agents  act,  they 
should  be  held  responsible  for  the  torts  committed  by  the 
corporate  agents,  like  any  other  principal,  to  the  extent  of 
the  capital  which  the  charter  provides  that  they  shall  con- 
tribute. And  the  shareholders  ought  not  to  be  allowed  to 
escape  this  measure  of  liability  by  any  resolution  among 
themselves  or  other  subterfuge. 

§  829.  Persona  dealing  with  a  Corporation  may  consent  to 
existing  Arrangements. — The  rights  of  persons  contracting 
with  a  corpoi-ation,  as  against  the  individual  shareholders,  rest 
in  part  upon  an  implied  agreement  entered  into  through  the 
corporate  agents,  and  in  part  upon  the  positive  rules  of  the 
law.  There  can  be  no  doubt,  however,  that  these  rights  are 
in  all  instances  controlled  by  any  actual  agreement  which  the 
parties  may  choose  to  make. 

Thus,  persons  contracting  with  a  corporation  may  expressly 
or  impliedly  waive  their  right  to  compel  the  shareholders  to 
contribute  the  full  amount  of  the  company's  capital  in  dis- 
charge of  the  corporate  obligations.^ 

Osgood  V,  Laytin,  3  Keyes,  521 ;  which  cases  the  same  role  was  ap- 

Bartlett  v.   Drew,  67  N.  Y.   587;  plied    to   companies    with  limited 

Hastings   t?.   Drew,   76   N.   Y.   0 ;  liability.     See  also  County  of  Mor- 

Sawyer   r.    Hoag,   17    Wall.    610 ;  gan  v,  Allen,  103  U.  S.  498. 
Barnes  v,  Pennell,  2  H.  L.  Cas.         A  distribution  of  negotiable  obli- 

631 ;  Union  Nat.  Bank  v,  Douglass,  gations  of  the  corporation  among 

1  McCrary,  86 ;  Van  Dyck  v,  Mc-  the  shareholders  would  operate  as  a 

Quade,  45  N.  Y.  Super.  Ct.  620.  withdrawal  of  capital  to  the  amount 

See  also  Ranee's  Case,  L.  R.  6  of  the  value  of  the  securities.    See 

Ch.  104;  Stringer's  Case,  L.  R.  4  nipra,  §  792. 

Ch.  476;  Macdougall  r.  Jersey  Imp.         ^  Robinson  v.  Bidwell,  22  CaL 

Hotel  Co.,  2  H.  &  M.  528;  —  in  379,  888.     See  also  infra,  $  871. 
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If  a  person  shoald  contract  with  a  corporation,  or  volunta- 
rily give  it  credit,  knowing  that  its  capital  had  not  been  fully 
paid  up,  but  was  declared  to  be  fully  paid  up  for  the  purpose 
of  discharging  the  shareholders  from  further  liability,  the 
evident  intention  of  both  parties  would  be  to  make  the  agree- 
ment subject  to  these  conditions;  and  there  would  be  no 
equity  in  charging  the  shareholders  with  any  further  liability 
on  account  of  the  obligation  so  incurred  by  the  company. 
So,  if  the  capital  of  a  corporation  was  declared  to  be  fully  paid 
up  in  consideration  of  specific  property  of  less  value  than  the 
amount  of  the  capital,  a  person  who  should  voluntarily  deal 
with  the  company,  knowing  the  character  and  value  of  the 
property  so  transferred  to  the  company,  would  have  no  claim 
upon  the  shareholders  for  any  further  contribution  of  capital. 
By  voluntarily  dealing  with  the  company  under  the  circum- 
stances, he  must  be  deemed  to  have  assented  to  the  existing 
arrangement,  the  company  and  its  shareholders  having  offered 
to  contract  only  on  these  terms.  The  fact  that  such  an 
arrangement  is  illegal,  and  contrary  to  public  policy,  might 
possibly  be  a  ground  for  declaring  it  void,  and  for  dissolving 
the  corporation ;  but  it  would  not  be  a  ground  for  giving  a 
creditor  who  assented  to  the  arrangement  rights  against  the 
shareholders  for  which  the  creditor  did  not  stipulate,  and 
which  the  shareholders  never  agreed  to  give.^ 

§  880.  The  Rtae  bm  to  Mining  Corporations.  —  While  the 
customs  of  business  men  with  regard  to  the  methods  of 
organizing  and  managing  particular  classes  of  corporations 
cannot  control  the  established  rules  of  law,  such  customs 
must  often  be  taken  into  consideration  in  construing  agree- 
ments made  in  view  of  the  prevailing  condition  of  affairs. 

Thus,  it  has  long  been  the  general  practice  both  in  New 
York  and  in  California  to  organize  mining  corporations  with 
a  nominal  capital  bearing  little  or  no  relation  to  the  real 
capital  which  the  shareholders  propose  to  contribute,  and  to 

>  See   Coit  v.   North  Carolina,  The  latter  ease,  however,  goes  too 

&c.   AmalgamatiDg    Co.,  14    Fed.  far,  in  holding  that  persons  dealing 

Rep.  12;  s.  c.  15  Phila.  496;  Peck  with  a  company  must  at  their  peril 

9.  Coalfield  Coal  Co.,  11  Bradw.  8S.  ascertain  its  financial  condition. 
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issue  the  entire  stock  as  fnllj  paid  up  in  consideration  of 
mines  whose  market  value  is  much  below  the  amount  of  the 
stock  so  issued,  and  whose  real  value  is  generally  nothing. 
This  practice  is  so  universal  and  so  notorious,  that  a  person 
who  contracts  with  an  ordinary  mining  company  may  usually 
be  presumed  to  have  contracted  with  a  view  only  to  such 
security  as  the  property  transferred  to  the  company  may  fur- 
nish, irrespective  of  the  capital  indicated  by  its  charter.  A 
person  so  contracting  would  therefore  have  no  equitable  claim 
against  the  shareholders  for  unpaid  capital,  if  their  shares 
were  declared  paid  up  as  between  themselves  and  the  com- 
pany.^ It  is  to  be  observed,  also,  that  the  nominal  capital 
of  a  mining  company,  by  the  very  nature  of  the  mining  busi- 
ness, cannot  as  a  rule  furnish  an  indication  of  the  company's 
actual  capital.  The  property  of  a  mining  company  is  natu- 
rally of  an  extremely  fluctuating  and  uncertain  character; 
moreover,  it  is  acquired  for  the  sole  purpose  of  being  ex- 
hausted and  distributed  among  the  shareholders  in  the  form 
of  dividends,  and  not  as  a  permanent  fund  with  which  to 
carry  on  business.^ 

Accordingly  it  was  decided,  in  a  case  arising  in  Califor- 
nia, that  the  shareholders  in  an  insolvent  mining  corporation, 
whose  capital  had  been  declared  fully  paid  up  by  the  transfer 
of  certain  mining  property,  were  not  liable  to  make  up  the 
difference  between  the  par  value  of  their  shares  and  the  value 
of  the  property  which  had  been  transferred  in  payment  of 
the  shares,  for  the  purpose  of  satisfying  those  who  had  given 
the  company  credit.* 

^  See  the  preceding  section.  into  the  association,  into  a  corpora- 
3  See  Bupra,  §  443.  tion,  to  which  the  property  is  oon- 
*  Re  South  Mountain,  Sco.  Min-  veyed.    The  amount  of  the  capital 
ing  Co.,  7  Sawy.  80;  8  Sawy.  866.  stock,  which  is  required  to  be  stated 
Hoffman,  J.,  said:  **The  mode  in  the  certificate  of  incorporation, 
in  which    mining   companies   are  is  usually  fixed  at  a  purely  arbitrary 
formed  in  this  State  is  familiar  to  sum,  and  divided  into  as  many  shares 
us  all.    The  owners  of  the  prop-  as  convenience  or  caprice  may  dio- 
erty,  or  persons  expected  to  become  tate.    It  neither  bears,  nor  is  in- 
such,  by  complying  with  a  few  sim-  tended  nor  supposed  by  the  public 
pie   formalities,  form    themselves,  to  bear,  the  slightest  relation  to  the 
with  such  otliers  as  they  may  take  real  value  of  the  property,  —  a  value 
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§  831.  Crediton  can  only  inaiit  on  Contribixtion  of  the  Capital 
provided  by  the  Gliarter.  —  Every  creditor  of  a  corporation, 
whether  his  claim  arose  by  contract  or  otherwise,  is  entitled 
to  enforce  his  claim,  by  legal  process,  against  any  assets  be- 
longing to  the  corporation,  including  the  liability  of  its  share- 
holders to  contribute  the  amount  of  their  shares.  And  it  is 
immaterial  whether  the  assets  existed  at  the  origin  of  the 
creditor's  claim,  or  were  the  result  of  a  subsequent  increase 
of  the  company's  capital. 

In  addition  to  this  right  to  enforce  their  claims  against  the 
assets  which  the  corporation  has  in  its  possession  or  can  col- 
lect, creditors  have  certain  further  rights  resulting  from  their 
equitable  relation  to  the  shareholders.  Thus,  creditors  are 
entitled  to  claim  from  the  several  shareholders  the  measure  of  . 
security  for  the  corporate  obligations  which  the  law  provides 
that  they  shall  contribute  or  become  responsible  for ;  this  right 
of  creditors  is  independent  of  the  obligations  of  the  share- 
holders to  the  corporation  or  as  among  themselves,  and  it 
cannot  be  defeated  by  any  resolution  adopted  by  the  share- 
holders, or  any  agreement  made  by  them  with  agents,  whom 
they  have  themselves  appointed.  Moreover,  contract  creditors 
have  a  special  equity,  by  virtue  of  the  implied  agreement  of 
the  corporation,  as  common  representative  of  all  the  share- 
holders, to  provide  those  dealing  with  the  company  with  the 
full  security  which  the  company's  charter  indicates.' 

It  is  clear,  however,  that  creditors  can  have  no  equitable 
r^ht  against  shareholders  to  insist  on  the  contribution  of  a 
greater  amount  of  actual  capital  than  the  chavter  provides 
that  they  shall  contribute,  although  this  may  not  equal  the 
full  amount  of  the  company's  nominal  capitaL  Persons  deal- 
ing with  a  corporation  must  take  notice  of  the>  terms  of  its 
charter,  and  if  the  charter  by  its  terms  shows*  that  the  com- 
pany's nominal  capital  does  not  indicate  tlie  amount  of  real 

Dearly  always  oonjectoral,  and  very  body.  They  are,  in  California,  as 
often  imaginary."  much  a  matter  of  universal  knowl- 
Sawyer,  J.,  said:  **  The  mode  of  edge  as  the  principle  of  natural  phi- 
forming  mining  corporations  in  this  losophy  that  water  will  seek,  and, 
State,  and  the  supposed  liabilities  if  unobstructed,  find  its  leveL^' 
assumed,  are  well  known  to  every-  ^  Supra^  §§  781,  824  et  seq. 
vol*  11.  — 17 
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capital  which  ought  to  have  been  contributed  or  subscribed, 
it  is  eyident  that  they  have  no  right  to  expect  the  amount  of 
the  nominal  capital  as  security. 

Hence,  if  the  charter  or  laws  under  which  a  corporation 
was  organized  provide  that  the  company  may  issue  or  sell 
its  shares  as  fully  paid  up,  on  payment  of  less  than  their  par 
amount  into  the  company's  treasury,  creditors  would  have 
no  equitable  right  to  insist  on  having  the  shares  paid  up 
at  par.^ 

§  832.  Bqnltable  Rights  of  Creditors  with  Respect  to  a  subse- 
quent Issue  of  Shares.  —  For  the  same  reason,  it  follows  that, 
if  the  charter  or  law  under  which  a  corporation  was  organized 
authorizes  the  company  to  carry  on  business  and  incur  debts 
before  the  whole  of  its  nominal  capital  has  been  subscribed, 
persons  dealing  with  the  company  have  no  right  to  rely 
on  the  security  indicated  by  the  company's  nominal  capital, 
in  the  absence  of  an  express  representation  that  the  entire 
amount  has  been  paid  up  or  subscribed.  If  the  corporation 
should  issue  new  shares  after  the  claim  of  a  creditor  arose,  it 
is  clear  that  the  latter  would  not  have  dealt  with  the  com- 
pany on  the  faith  of  the  capital  represented  by  those  shares ; 
and  under  these  circumstances  he  would  have  no  equitable 
right  to  insist  on  the  contribution  of  a  greater  amount  of 

^  See  LonisiaDa  Paper  Co.  v.  The  law  under  which  the  com- 
Waples,  8  Woods,  34.  This  was  pany  was  organized  provided  that 
an  action  by  the  trustees  in  bank-  no  shareholder  shoold  be  responsi- 
ruptcy  of  a  corporation,  to  recover  ble  for  the  company's  debts  **in 
from  a  shareholder  the  amount  un-  any  further  sum  than  the  unpaid 
paid  on  his  shares.  The  articles  balance  due  to  the  company  on  the 
of  association  adopted  by  the  com-  shares  owned  by  him."  Justice 
pany,  and  recorded  pursuant  to  law,  Woods  held  that  the  shareholders 
provided  that  forty  per  cent  of  the  were  not  liable  to  creditors  after 
company's  nominal  capital  should  be  the  forty  per  cent  had  been  paid  on 
paid  in  by  the  shareholders  in  cer-  their  shares,  because  the  articles  of 
tain  instalments,  and  then  declared  association  were  public  notice  of  the 
that  ^*  the  balance  on  each  share,  or  terms  of  the  contract  of  the  share- 
any  portion  of  such  balance,  shaU  holders,  and  the  latter  could  there- 
not  be  called  for  unless  with  the  as-  fore  only  be  held  to  do  what  they 
sent  of  three  fourths  of  the  share-  had  agreed  to  do.  Compare  Clarke 
holders,  and  then  only  to  increase  o.  Lincoln  Lumber  Co.,  69  Wis. 
the  business  of  the  corporation."  650. 
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capital  by  the  holders  of  the  new  shares,  than' the  corporation 
itself  could  claim  from  them  as  part  of  its  assets.^  Whatever 
was  contribated  as  capital  in  respect  of  the  new  shares  was 
a  clear  gain  to  the  creditors'  security. 

§  833.  Rights  of  Creditors  after  an  Increase  or  Redaction  of 
Capital.  —  If  the  capital  of  a  corporation  is  increased  by  the 
issue  of  new  shares  after  an  amendment  of  the  company's 
charter,  it  is  plain  that  creditors  whose  claims  arose  before 
the  increase  of  capital  have  Ho  special  equities  against  the 
holders  of  the  new  shares,  and  cannot  compel  them  to  con- 
tribute more  capital  than  was  legally  due  to  the  corporation 
itself.  Subsequent  creditors  would  have  an  equitable  claim 
to  have  the  new  shares  paid  up  in  full  only  if  the  amendment 
of  the  charter  indicated  an  addition  to  the  company's  capital 
to  the  extent  of  the  new  shares  issued,  and  if  it  was  expressly 
represented  to  the  creditor  that  the  new  shares  had  actually 
been  issued. 

On  the  other  hand,  if  the  nominal  capital  of  a  corporation  is 
reduced  pursuant  to  an  existing  law,  or  by  amendment  of  the 
company's  charter,  the  equitable  rights  of  persons  who  con- 
tracted with  the  company  prior  to  the  reduction  of  capital 
would  remain  unaltered ; '^^  but  subsequent  creditors  would 
not  be  entitled  to  call  upon  the  shareholders  for  more  than 
the  reduced  amount  of  capital.^ 

^  Colt   V.   North    Carolina,   &c.  nal  capital  after  the  Bhareholders 

Amalgamating  Co.,  14  Fed.  Rep.  had  partly  paid   up  their  shares. 

12;  8.  c.  15  Fhila.  406,  per  Justice  The  outstanding  certificates  of  the 

Bradley.  shareholders  were  called  in  and  can- 

*  Re  State  Ins.  Co.,  14  Fed.  Bep.  celled,  and  new  certificates  for  a 
28.  When  a  limited  company  re-  smaller  number  of  shares  were  is- 
dnces  its  capital,  a  creditor  is  en-  sued  in  lieu  thereof,  as  fully  paid 
titled  to  have  a  sum  impounded  to  up.  Drummond,  J.,  held  that  the 
pay  his  claim  when  it  matures.  Re  rights  of  creditors  whose  claims  arose 
Telegraph  Construction  Co.,  L.  B.  before  the  reduction  of  capital,  as 
10  £q.  384.     See  supra,  §  814.  against  the  shareholders  of  that  date, 

*  Hepburn  v.  Exchange,  &c.  Co.,  were  not  affected  by  the  reduction, 
4  La.  Ann.  87;  Palfrey  v,  Paulding,  and  that  the  claims  of  the  prior  and 
7  La.  Ann.  363;  Cooper  v.  Freder-  subsequent  creditors,  in  respect  of 
ick,  9  Ala.  712.  See  Re  State  the  funds  contributed  by  the  share- 
Ins.  Co.,  14  Fed.  Rep.  28.  In  this  holders  on  their  shares,  must  be 
last  case,  a  corporation  by  yote  of  equitably  adjusted. 

its  shareholders  reduced  its  nomir 
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§  834.  BlghtB  of  Creditors  under  peooUar  Ctrorimetanoes.  — 
A  release  of  the  shareholders  in  a  corporation  from  liability 
to  contribute  the  company^s  capital,  or  a  distribution  of  capital 
among  the  shareholders  after  it  has  been  contributed,  would 
not,  taken  alone,  be  fraudulent,  if  the  rights  of  existing  credi- 
tors are  not  impaired.  Such  a  proceeding  might  be  entirely 
proper  as  a  means  of  winding  up  the  company's  business.^ 
After  the  distribution  of  capital,  or  release  of  the  shareholders 
from  liability  to  contribute  the  capital,  the  corporation  would 
undoubtedly  have  no  legal  right  to  continue  its  operations 
and  incur  new  debts ;  but  if  new  debts  should  nevertheless 
be  incurred,  the  wrong  would  be  in  the  creation  of  the  debts 
under  those  circumstances,  and  not  in  the  prior  reduction  o( 
the  capital. 

In  those  cases  where  the  consummation  of  a  wrong  to 
creditors  can  be  prevented,  by  frustrating  a  prior  attempt  of 
the  shareholders  to  reduce  the  company's  capital,  that  method 
of  doing  justice  should  undoubtedly  be  adopted.  By  denying 
effect  to  a  declaration  that  shares  are  paid-up  shares,  if  they 
have  not  in  truth  been  paid  up,  and  by  treating  a  distribu- 
tion of  capital  as  a  resumption  pro  tanto  of  the  liability  of  the 
shareholders  to  contribute  to  the  amount  of  the  company's 
capital,  creditors  are  given  the  specific  security  to  which  they 
became  entitled  under  the  law. 

But  this  method  of  doing  justice  to  creditors  is  not  in  all 
cases  practicable.  Thus,  if  shares  are  declared  by  the  regular 
agents  of  the  corporation  to  be  paid  up,  an  innocent  pur- 
chaser of  the  shares  would  not  be  compellable  to  pay  them 
up,  either  for  the  benefit  of  existing  or  future  creditors,  al- 
though they  had  not  in  fact  been  paid  up.  Nor  would  the 
prior  holder  of  the  shares  be  liable  as  a  contributary  in  re- 
spect of  debts  incurred  by  the  company  after  his  connection 

*  Compare  itupray  §§  785,  806  et  does  the  soope  of  the  action  permit 

seq.     In  McLean  v.   Eastman,  21  an  inquiry,  as  to  whether  the  cred- 

Hun,  812,  an  assignee  in  bankniptcy  itors  represented  by  the  assignee 

sought  to  recover  dividends  which  were  creditors  at  the  time  of  the 

had  been  paid  to  the  shareholders  transaction;  and  if  not,  they  have 

out  of  capital.    The  court  said:  **It  no  interest  in  the  money  sot^t  to 

is  not  alleged  in  the  complaint,  nor  be  recovered." 
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with  the  company  had  entirely  ceased.^  So,  if  a  corporation 
whose  capital  has  been  diverted  or  distributed  among  the 
shareholders  should,  after  having  properly  wound  up  its  busi- 
ness and  satisfied  existing  creditors,  wrongfully  begin  business 
anew,  and  incur  new  debts,  the  holders  of  such  debts  could 
not  recover  the  funds  so  diverted  or  distributed.  Nor  could 
they  charge  the  shareholders  with  a  liability  to  contribute  in 
respect  of  their  shares,  as  the  latter  had  already  been  fully 
paid  up.*  Creditors  would  not  necessarily  be  deprived  of  the 
means  of  obtaining  justice  under  these  circumstances.  If 
they  were  defrauded,  or  otherwise  wronged,  by  any  act  of 
the  company's  agents  or  shareholders,  they  would  be  entitled 
to  recover  compensation  or  damages  for  their  losses  from  the 
wrongdoer. 

§  835.  Liability  for  brands,  upon  Persons  oontraotlng  with  a 
Corporation.  —  It  has  been  pointed  out,  that  every  contract 
made  by  a  corporation,  in  which  the  company's  pecuniary 
responsibility  is  a  material  element,  involves  an  implied  rep- 
resentation that  the  company's  capital  has  been  provided  as 
required  by  the  charter,  and  that  it  has  not  been  wilfully 
diverted.'  If  the  directors  or  individual  shareholders  of  a 
corporation  should  induce  persons  to  deal  with  the  company, 
and  give  it  credit,  on  the  faith  of  this  representation,  before 
the  capital  indicated  by  the  charter  had  in  fact  been  pro- 
vided, or  after  it  had  been  dissipated  or  diverted,  they  would 
be  individually  liable  for  the  damages  caused  by  their  fraud. 

1  Compare  Billings  e.  Robinson,  which  it  obtains  credit.    The  ahare- 

94t  N.  T.  415.  holders  are  the  real  parties  in  inter- 

*  See  McLean  v.  Eastman,  21  est  for  whom  the  company's  agents 

Hun,  812.    A  transferee  of  shares  act.    If  the  capital  of  their  company 

IB  not  liable  to  restore  capital  with-  has  been  wholly  or  partly  withdrawn, 

drawn  by  the  prior  holder  of  the  or  otherwise  become  lost  to  creditors, 

shares  in  the   form  of  dividends,  except  by  depreciation  in  due  course 

Hurlbut  V.  Tayler,  62  Wis.  607.  of  business,  the  shareholders  would 

There  would  be  justice  in  estab-  have  no  right,  through  the  corporate 

lishing  a  rule,  that  the  entire  body  agents,  to  obtain  further  credit  on 

of  shareholders   in  a   corporation  the  security  of  the  capital  indicated 

must  in  every  case  make  good  the  by  their  charter.    Compare  iupra^ 

amount  of  capital  held  out  as  se-  {§  781,  818  et  seg. 
curity  to  persons  dealing  with  the        *  See  suproj  §  781. 
company,  and  upon  the  faith   of 
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The  measure  of  damage  would  in  each  case  be  the  loss  sus- 
tained by  the  person  dealing  with  the  company  by  reason  of 
the  difference  between  the  capital  which  he  actually  received 
as  security  and  that  which  he  was  entitled  to  expect.^ 

This  subject  was  considered  by  the  Supreme  Court  of 
Georgia,  in  Schley  v.  Dixon .^  The  charter  of  a  banking 
company  provided  that  the  company  should  have  a  capital 
of  $1,000,000,  and  that  one  quarter  of  that  amount  should  be 
contributed  before  the  bank  should  issue  any  notes.  In  vio 
lation  of  these  provisions,  the  shares  were  declared  paid  up 
in  consideration  of  notes  delivered  by  the  shareholders,  and 
notes  were  issued  by  the  bank,  although  not  more  than  one 
thousand  dollars  of  its  capital  had  been  paid  up  in  specie. 
The  bank  having  become  insolvent,  the  court  held  that  both 
the  directors  and  shareholders  who  had  caused  the  notes  to 
be  issued  were  liable  to  the  note-holders  for  their  losses. 

The  court  said :  ^^  If  the  charter  of  a  bank  requires  a  cer- 
tain portion  of  the  capital  stock,  in  specie^  to  be  paid  in 
before  the  directors  are  permitted  to  issue  bank  notes,  and 
the  directors  nevertheless  proceed  to  issue  and  put  in  circula- 
tion the  bank  notes,  if  the  bank  fail  or  become  insolvent,  the 
bill-holders  and  creditora  may  proceed  at  once  against  the 
stockholders  for  the  subscribed  stock  not  paid  in,  and  against 
the  directors  for  a  breach  of  trust  for  issuing  and  putting  in 
circulation  notes  on  unpaid  subscribed  stock,  contrary  to  their 
duty  under  the  charter." 

^^The  community  had  a  right  to  presume  that  there  had 
been  a  bona  fide  organization  of  the  bank,  at  the  time  notes 
were  issued,  and  to  rely  on  the  assurance  which  such  honest 

>  In  those  cases  where  an  at-  by  creating  the  indebtedness  would 

tempted  reduction  or  diversion  of  be  liable.     See  Schley  v.  Dixon,  24 

capital  can  be  prevented  from  tak-  6a.  278,  279. 
ing  effect,  as  indicated  in  the  pre-        ^  Schley  v,  Dixon,  24  Ga.  273, 

ceding  sections,  persons  dealing  with  277,  278.     See  also  Moses  v,  Oooee 

the  company  actually  receive  the  se-  Bank,  1  Lea  (Tenn.),  399,  405;  Best 

curity  which  they  are  entitled  to  ex-  v.  Thiel,  79  N.  Y.   15;  Walker  r. 

pect,  and  no  damage  would  be  done.  Reister,  102  U.  S.  467;  Freeman 

Only  those  directors  and  sharehold-  v.  Stine,  15  Phila.  87,  44;  Stratton 

ers  who  were  parties  to  the  fraud  v.  Lyons,  53  Vt.  130. 
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organization  gave  them  of  its  ability  to  meet  its  engagements 
and  contracts.  Every  person  injured  or  losing  by  the  fla- 
grant abuse  of  the  extraordinary  privileges  granted  to  the 
company  is  certainly  entitled  to  a  remedy,  and,  the  injury 
being  necessarily  of  the  same  nature,  the  remedy  should  be 
the  same.  In  such  case  one  creditor  may  sue  in  behalf  of 
himself  and  all  others  standing  in  the  same  relation  to  the 
subject  of  the  suit.  Justice  may  be  done  in  one  suit,  and 
where  that  is  the  case,  a  court  of  chancery  will  entertain 
jurisdiction  of  one  case  for  all,  rather  than  drive  each  per- 
son to  a  separate  suit  to  recover  his  rights,  which  would  lead 
to  innumerable  suits,  and  cause  great  delay.  Suits  of  this 
sort  are  maintainable  when  the  gravamen  is  the  fraud  of  the 
defendants."  ^ 

§  836.  Bona  fide  Purohasem  of  Certlfioates  for  Paid-np  Shares. 
—  The  general  rule  is,  that,  if  the  agents  of  a  corporation 
wrongfully  issue  certificates  representing  paid-up  shares  to 
a  person  whose  shares  are  not  paid  up,  the  false  represen- 
tation will  not  bind  the  company,  and  the  holder  of  the 
shares  will  remain  liable.  However,  it  is  well  settled  that, 
if  certificates  for  paid-up  shares,  issued  by  the  regular  agents 
of  a  company  in  the  ordinary  form,  have  been  transferred  to  an 
innocent  purchaser,  the  company  will  be  bound  by  the  state- 
ment in  the  certificates,  that  the  shares  were  fully  paid  up. 
Under  these  circumstances,  the  company  will  be  estopped  from 
denying  that  the  representations  of  its  agents  were  true.^ 

^  There  can  be  no  doubt  that  the  however,  be  difficult  to  enforce  such 
suit  in  this  case  was  properly  brought  claims  until  the  equitable  rights  of 
on  behalf  of  all  the  creditors,  to  re-  the  creditors  as  against  the  share- 
cover  from  the  shareholders  the  un-  holders  had  been  determined,  and 
paid  capital,  this  being  a  fund  iu  there  would  be  evident  convenience 
which  all  the  creditors  were  inter-  in  retaining  the  case  as  against  the 
ested.  But  it  is  not  clear  that  the  directors,  for  the  purpose  of  adjust- 
court  was  right  in  the  view  that  the  ing  the  rights  of  all  parties  in  one 
proceeding  could  be  sustained  against  proceeding. 

the  directors'  in  this  form  to  recover        *  See  supra,  §  806.    A  purchaser 

compensation  for  their  fraud.    The  having  notice  that  the  shares  were 

claims  of  the  noteholders  against  not  paid  up  would  not  be  protected, 

the  directors  were  in  the  nature  of  Henkle  v.  Salem  Manuf.  Co.,  39 

claims  for  damages,  each  arising  out  Ohio  St.  547. 
of  a  separate  transaction.    It  wouldt 
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A  more  difficult  question  arises  where  the  equities  of  a 
creditor  come  in  conflict  with  the  equities  of  a  bona  fide  pur- 
chaser of  shares  issued  as  paid-up  shares  by  the  company.  A 
creditor  is  undoubtedly  entitled  to  claim  that  every  share  of 
the  capital,  upon  the  security  of  which  he  gave  the  company 
credit,  shall  be  paid  in  money  or  in  money's  worth  ;  and  of 
this  right  a  -creditor  cannot  be  deprived  by  the  wrongful  act 
of  the  company  or  of  its  iAgents. 

On  the  other  hand,  the  custom  and  the  convenience  of 
trade  require  that  a  bona  fide  purchaser  of  shares,  issued  by 
a  corporation  as  fully  paid  up,  be  protected  from  liability ; 
and  it  would  clearly  be  unjust  to  make  the  innocent  pur- 
chaser of  particular  shares  bear  the  whole  burden  of  a  wrong 
committed  by  the  other  shareholders  or  the  common  agents. 
It  has  therefore  been  decided  that  a  bona  fide  purchaser  of 
shares,  issued  by  a  corporation  as  fully  paid  up,  cannot  be 
held  liable  to  creditors,  though  the  shares  have  not  in  fact 
been  fully  paid  up.^ 

However,  after  a  corporation  and  its  creditors  have  thus 
lost  the  power  of  compelling  its  shareholders  to  contribute 
the  full  amount  of  capital  indicated  by  the  shares  issued,  the 
agents  of  the  company  can  no  longer  honestly  represent  to 
the  public  that  the  amount  of  capital  indicated  by  the  shares 
issued  had  been  fully  paid  up.  Persons  dealing  with  the 
company  thereafter  would  be  entitled  to  complain  of  a  fraud 
practised  upon  them  in  regard  to  the  amount  of  the  capital 
held  out  to  them  as  their  security. 

§  837.  Bhareholdera  are  not  responsible  for  Depreciation  oi 
Capital  in  Due  Coarse  of  Business.  —  It  is  clear  that  the  share- 
holders in  a  corporation  are  not  responsible  to  its  creditors 
for  a  loss  of  capital  caused  by  unsuccessful  speculation  or 
accident.     The  capital  subscribed  at  the  formation  of  a  cor- 

1  Steacy  v.  Little  Rock,  &o.  R.  R.  W.  R.  810;  McCraken  v.  Mclntyre, 

Co.,  5  Dill.  348,  878,  874,  where  1    Day.    (Canada)  476;   Keystone 

the   reasons  of   this  doctrine   are  Bridge    Co.   v.   McClaney,   8  Mo. 

clearly  and  strongly  stated.    Fore-  App.  496;  Skrainka   v.  Allen,  76 

man  v.Bigelow,  4  Cliff.  508;  Water-  Mo.  884,  892;  Brant  i^.  Ehlen,  59 

house  V.  Jamieson,  L.  R.  2  H.  L.  Md.  1.    Compare  Wintringham  o. 

Sc.  29 ;  Burkinshaw  v.  NichoUs,  26  Rosenthal,  25  Hun,  580. 
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poration  is  a  specific  fund  held  by  the  company  for  the  pur- 
poses indicated  by  its  charter.  Creditors  must  be  held  to 
have  contemplated  that  this  fund  may  be  diminished  by  any 
of  the  accidents  which  are  incidental  to  the  kind  of  business 
in  which  the  company  is  engaged.  In  such  case,  the  share- 
holdei's  themselyes  are  the  first  losers.  But  they  do  not 
guarantee  that  the  capital  stock  shall  forever  remain  unim- 
paired ;  their  undertaking  is  only  to  pay  in  the  amount  of 
stock  which  they  subscribed  at  the  outset,  for  the  purpose 
of  carrying  on  the  company's  business.^  And  it  is  only 
where  the  capital  has  been  wilfully  withdrawn,  not  lost 
in  carrying  on  business  under  the  charter,  that  the  share- 
holders can  be  compelled  by  creditors  to  restore  the  amount 
abstracted. 

§  888.  Profits  may  be  distributed.  —  The  ultimate  object  for 
which  every  business  corporation  is  formed  is  the  profit  of 
its  shareholders.  A  corporation  is  under  no  obligation  to 
increase  its  capital  beyond  the  amount  originally  required 
by  its  charter ;  any  surplus  may  be  distributed  amongst  the 
shareholders  as  profits.^  It  is  obvious  that  creditors  cannot 
complain  of  a  distribution  of  the  surplus  earned  by  a  corpora- 
tion over  and  above  the  amount  of  its  debts  and  the  capital 
invested.  Profits  once  distributed  cannot  be  recalled;  nor 
are  the  shareholders  liable  to  refund  any  dividend  properly 
declared,  if  the  company  should  afterwards  become  insolvent 
and  unable  to  pay  its  debts. 

In  Reid  v.  Eatonton  Manufacturing  Company,^  Brown, 
C.  J.,  said :  *^  Establish  the  rule  that  creditors  may  compel  the 
stockholders  of  an  insolvent  corporation  to  refund  dividends 
received  in  a  fair  course  of  business,  and  no  man  would  be 
safe  in  holding  stock.  At  the  time  the  dividends  are  made, 
the  corporation  may  be  in  a  prosperous  condition,  as  was  the 
case  here,  and  a  stockholder  may  receive  the  dividends  in 
good  faith,  as  the  legitimate  income  of  his  capital ;  and,  after 

^  State  v.  Morristown  Fire  Ass.,  *  Reid  v.  Eatonton  Manof.  Co., 
28  N.  J.  Law,  195.  40  Ga.  108. 

>  As  to  what  constitutes  **  prof- 
its," see  supra,  §  487  et  seq. 
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he  has  sold  his  stock  and  ceased  to  have  any  interest  in  the 
company,  some  calamity  may  befall  the  company,  which  may 
cause  its  insolvency,  and  creditors  under  the  rule  contended 
for  may  compel  him  to  repay  the  dividends,  with  interest,  for 
their  benefit.  We  do  not  think  dividends  already  paid  out 
are  a  trust  fund  for  the  payment  of  debts,  which  may  be  fol- 
lowed by  creditors  in  a  court  of  chancery,  and  recovered  for 
that  purpose."  » 

The  same  doctrine  was  affirmed  in  Stringer's  Case.^  A 
dividend  of  twenty-five  per  cent  had  been  paid  to  the  share- 
holders of  a  *^  limited ''  company,  formed  under  the  act  of 
1862  for  the  purpose  of  running  the  blockade  during  the 
American  civil  war.  The  balance-sheet  upon  which  this 
dividend  was  computed  included  debts  due  from  the  Con- 
federate government  to  the  company,  cotton  in  the  Confed- 
erate States,  and  vessels  engaged  in  running  the  blockade, 
which  were  estimated  at  their  full  nominal  value.  The  com- 
pany having  failed,  it  was  held  that,  in  view  of  the  fact  that 
the  company  was  formed  for  the  express  purpose  of  carrying 
on  a  hazardous  enterprise,  and  that  the  estimate  of  assets  had 
been  made  openly  and  in  good  faith,  and  not  unreasonably, 
at  the  time,  the  shareholders  could  not  be  compelled  to 
return  the  dividend  they  had  received,  although  the  money 
to  pay  it  had  to  be  borrowed. 

The  principles  of  law  laid  down  in  this  case  are  undoubtedly 
correct,  but  it  is  questionable  whether  the  conclusion  reached 
by  the  court  was  warranted  by  the  facts. 

§  839.  Rights  of  Creditors  against  Bhareholdexs  defrauded 
by  the  Company's  Agents.  —  The  rule  that  a  contract  obtained 
by  fraud  or  false  representations  is  voidable  at  the  option  of 
the  innocent  party,  applies  to  the  contract  of  a  shareholder 
in  a  corporation.  And  therefore,  if  a  subscription  for  shares 
in  a  corporation  was  obtained  through  fraud  by  the  agent 
receiving  it,  the  subscriber  may  repudiate  his  contract  when 
called  upon  by  the  company  to  contribute  his  share  of  the 
capital.^ 

1  L.  R.  4  Ch.  475.     Compare        *  Stgtra,  §  94  et  teq. 
Ranee's  Case,  L.  R.  6  Ch.  104. 
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But  fittud  renders  a  contract  voidable  merely,  and  not  ab- 
solutely void ;  until  declared  void  by  the  innocent  party,  it 
remains  valid  and  binding.  Thus,  it  is  established  that,  if  a 
sale  of  goods  be  obtained  by  false  representations,  the  title 
passes  though  the  sale  may  be  disaffirmed  by  the  vendor. 
^'  But  in  the  mean  time,  and  until  he  elects,  if  his  vendee 
transfer  the  goods  in  whole  or  in  part,  whether  the  transfer 
be  of  the  general  or  oLa  special  property  in  them,  to  an  in- 
nocent third  person  for  a  valuable  consideration,  the  rights  of 
the  original  vendor  will  be  subordinate  to  those  of  such  inno- 
cent third  person/'  ^ 

When  a  person  subscribes  to  the  capital  stock  of  a  corpora- 
tion, he  must  be  held  to  contemplate  and  intend  that  the  cor- 
poration shall  incur  debts  and  pledge  its  capital,  including 
the  liability  of  its  members  for  unpaid  capital,  as  security. 
Creditors  who,  in  good  faith,  trust  the  corporation  upon 
the  faith  of  this  security,  stand  in  the  position  of  inno- 
cent purchasers  for  value,  to  the  extent  of  their  equitable 
lien ;  and  it  would  be  most  unjust  to  permit  a  shareholder 
to  disaffirm  his  contract,  and  refuse  to  pay  his  share  of  the 
capital,  after  it  has  thus  been  pledged,  with  his  knowledge 
and  consent,  to  innocent  third  parties.  Moreover,  it  should 
be  borne  in  mind  that  the  shareholders  of  a  corporation  are 
the  real  parties  in  interest  for  whom  the  corporate  obliga- 
tions are  incurred.  Creditors  of  a  corporation  have  equi- 
table rights  against  the  shareholders  directly,  and  these 
rights  do  not  depend  upon  the  agreements  existing  among 
the  shareholders  themselves,  or  their  dealings  with  the 
common  agents.^  It  has  accordingly  been  settled,  that,  if  a 
corporation  is  insolvent,  a  shareholder  whose  contract  of 
subscription  was  obtained  by  the  fraud  of  the  company's 
agents  cannot  diminish  the  security  of  bona  fide  creditors, 
by  rescinding  his  contract  to  contribute  the  amount  of 
capital  subscribed  by  him.^ 

'  Benjamin  on   Sales  (2d  Am.         *  The  leading  English  authority 

ed.),  §  433,  and  see  eases  there  upon  this  subject  is  Oakes  v.  Tur- 

cited.  quand,  L.  R.  2  H.  L.  825.     The 

'  See  supra^  §  818  et  geq,  principle  of  this  case  was  stated  by 
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§  840.  Under  the  English  Companies  Act  of  1862,  the 
rule  appeal's  to  be  that  a  creditor  is  entitled  to  hold  every 
shareholder  liable  whose  name  is  on  the  register  of  the  com^ 
pany  at  the  time  proceedings  are  instituted  to  wind  up  the 
company  for  insolvency. 

In  the  absence  of  a  statutory  provision,  the  rule  seems  to  be 
that  a  shareholder  whose  contract  of  subscription  was  obtained 
by  fraud  would  be  liable  to  contribute  his  share  of  the  capital 
upon  the  insolvency  of  the  company,  so  far  as  this  may  be 
required  in  order  to  satisfy  those  creditors  whose  claims 
attached  before  he  elected  to  disaffirm  his  contract ;  but  cred- 
itors who  contracted  with  the  corporation  after  the  share- 
holder elected  to  cancel  his  contract  and  sever  his  connection 

Bramwell,  L.  J.,  in  Stone  v.  City  &  Bank,  7  £1.  &  Bl.  856;  Dossett  e. 

County  Bank,  L.  R.  3  C.  P.  D.  307»  Harding,  1  C.  B.  n.  s.  524;  Powis 

to  be  this:  **  Where  a  company  is  v.   Harding,    Id.    533;    Daniell   v, 

shown  by  a  winding  up  to  be  in-  Royal    British    Bank,  1  H.  &  N. 

solvent,  and  where  the  remedies  of  681 ;  Reese  River,  &c.  Mining  Co. 

the  creditors,  who  have  trusted  the  v.   Smith,  L.  R.   4  H.  L.   64;   Re 

company  upon  the  strength  of  the  Etna   Ins.    Co.,  6    Ir.    Rep.    £q. 

uncalled  capital  and  upon  the  names  298;  McNieirs  Case,  L.  R.  10  £q. 

upon  the  register,  would  be  inter-  503;  Houldsworth  v.  City  of  Glas- 

fered  with  by  the  withdrawal   of  gow    Bank,    L.    R.    5  App.    Cas. 

members,  the  power  to  rescind  a  317.     Compare  Brockwell's  Case,  4 

contract  to  take  shares  is  gone."  Drewry.  205;  Ayre^s  Case,  25  Beav. 

The  Lord  Justice  added  (on  p.  808):  513;  Blake's  Case,  34  Beav.   639; 

**  I  doubt  whether  a  shareholder  is  Ex  parte  Ginger,  5  Ir.   Ch.  Rep. 

liable  upon  the  ground  of  estoppel.  174. 

I  think  his  liability  depends  upon  a  In  Upton  v.  Englehart,  8  Dill, 

principle  similar  to  that  upon  which  496, 503-506,  the  English  cases  were 

the  decision  in  Kingsford  v,  Meny  reviewed,   and  the   principle  upon 

(11   Ex.   577)   proceeded.     It  was  which  they  were  decided  adopted 

there  held,  that  if  the  owner  of  goods  by  Justice  Dillon  in  a  careful  opin- 

sells  them  owing  to  a  fraudulent  ion.     See  also   Farrar  v.  Walker, 

representation,    and   if,   before   he  3  Dill.  506  n.,  per  Justice  Miller; 

discovers  the  fraud,  another  person  Michener  v.  Payaon,  13  N.  B.  R.  40; 

acquires  some  claim  to  them,  he  can-  and  compare  Upton  v.  Tribilcock, 

not  afterwards  rescind  the  contract.  91  U.  S.  45;  Jewell  v.  Rock  River 

And  I  think  it  clear  upon  the  au-  Paper  Co.,  101  111.  57;  Hamilton  v. 

thorities,  that,  whenever  the  rights  Grangers'  Life,  &c.  Ins.  Co.,  67  Ga. 

of  other  persons  intervene,  a  con-  145;  Reeder  v,  Maranda,  66  Ind. 

tract  to  take  shares,  though  induced  486;  Turner  o.  Grangers'  Life,  &o. 

by  fraud,   cannot  be   rescinded.*'  Ins.  Co.,  65  Ga.  649. 
See  also  Henderson  o.  Royal  British 
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with  the  company,  clearly  have  no  lien  upon  the  unpaid  stock 
subscription. 

In  Upton  V.  Tribilcock,^  Justice  Miller,  in  delivering  a 
dissenting  opinion,  expressed  himself  as  follows :  ^*  I  am  of 
opinion  that,  where  an  agent  of  an  existing  corporation  pro- 
cures a  subscription  of  additional  stock  in  it  by  fraudulent 
representations,  the  fraud  can  be  relied  on  as  a  defence  to  a 
suit  for  the  unpaid  instalments,  when  suit  is  brought  by  the 
corporation ;  and  that,  if  the  stockholder  has  in  reasonable 
time  repudiated  the  contract,  and  offered  to  rescind  before  the 
insolvency  or  bankruptcy  of  the  corporation,  the  defence  is 
valid  against  the  assignee  of  the  corporation.'^ 

§  841.  CanceUation  of  Shares  and  Release  of  Bhareholders.  — 
It  is  clear  that  the  shareholders  in  a  corporation  cannot,  by 
an  agreement  with  the  company's  agents,  or  by  a  resolution 
adopted  by  themselves,  cancel  their  shares  and  release  them- 
selves from  liability  to  contribute  the  amount  unpaid  on  their 
shares  in  discharge  of  the  company's  existing  debts.  Such 
cancellation  and  release  would  have  no  eff'ect  upon  the 
rights  of  existing  creditors,  unless  they  were  parties  to  the 
arrangement ;  and  in  the  event  of  the  insolvency  of  the  com- 
pany, the  discharged  shareholders  would  be  liable  to  con- 
tribute the  amount  unpaid  on  their  shares.^ 

^  91  U.  S.  55.  Chief  Jostioe  the  creditors.  Under  the  law  of  the 
Waite  and  Justice  Bradley  con-  State,  all  railroad  companies  are  re- 
carred  in  this  opinion,  and  the  ma-  quired  to  have  a  subscription  to 
jority  of  the  court  seem  not  to  have  their  capital  stock  not  less  than 
differed  from  the  minority  with  re-  91000  for  every  mile  of  their  pro- 
spect to  the  principle  involved.  See  posed  road,  before  they  may  exercise 
also  per  Justice  Dillon,  in  Upton  v.  corporate  powers.  This  require- 
Englehart,  3  Dill.  505.  ment  is  intended  as  a  protection  to 

*  Rider  v.  Morrison,  54  Md.  429 ;  the  public  and  to  creditors  of  the 

Gill  V.  Balis,  72  Mo.  425.  companies.    And  it  is  clear  that  the 

In  Burke  v.  Smith,  16  Wall.  890,  directors  of  a  company  organized 
894,  Justice  Strong  said:  "  It  must  under  the  law  have  no  power  to  de- 
be  conceded  that,  if  the  company  stroy  it,  to  give  away  its  funds,  or 
has,  in  fraud  of  its  creditors,  re-  deprive  it  of  any  means  which  it 
leased  subscribers  to  its  stock  from  possesses  to  accomplish  the  purposes 
the  payment  of  their  subscriptions,  for  which  it  was  incorporated.  The 
the  release  is  inoperative  to  protect  stock  subscribed  is  the  capital  of  the 
those  subscribers  against  claims  of  company,  its  means  for  performing 
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If  shareholders  are,  by  the  terms  of  their  charter,  subject 
to  an  individual  liability  to  creditors  in  addition  to  the  ordi- 
nary liability  to  the  extent  of  the  unpaid  capital,  they  cannot 
be  discharged  from  this  liability  by  a  release  or  cancellation 
of  their  shares,  even  though  the  shares  may  have  been  fully 
paid  up,  in  respect  of  the  amount  of  capital  to  be  contributed 
by  the  holder.^ 

However,  a  compromise  made  in  good  iiiith  between  a  cor- 
poration and  one  of  its  shareholders,  by  which  the  subscription 
of  the  latter  is  cancelled,  is  within  the  powers  of  man^ement 
retained  by  the  corporation,  and  is  binding  upon  creditors  as 
well  as  upon  the  company  itself.* 

§  842.  ConditionB  of  Bnbaoription  as  to  Contribntlon  of  Capi- 
tal ▼old  as  to  Crediton.  —  The  agents  of  a  corporation,  as  a 
rule,  have  no  authority  to  receive  subscriptions  for  shares 
subject  to  conditions  or  collateral  agreements  which  would 
enable  the  subscribers  to  enjoy  the  benefits  of  membership 
without  assuming  any  liability  to  contribute  to  the  compa- 
ny's capital.  Such  conditions  and  agreements  would  be 
fraudulent  and  void  as  against  the  other  shareholders  and 
the  corporation  representing  them,^  and  would,  therefore, 
clearly  be  void  as  to  creditors.  But  even  if  such  conditions 
and  agreements  were  assented  to  by  all  the  shareholders,  and 
were  binding  upon  the  corpomtion,  they  cannot  be  allowed 
to  defeat  the  just  expectations  of  creditors. 

When  a  corporation  incurs  debts,  it  does  so  on  behalf  of 
its  shareholders;  and  these  must  have  contemplated,  when 

Its  duty  to  the  Commonwealth  and  upon  other  stockholders,  upon  the 

to  those  who  deal  with  it.     Accord-  public,  and   upon  the  creditors  of 

ingly,  it  has  been  settled  by  very  the  company."     See  supra ^  §  109. 
numerous  decisions  that  the  direc-         ^  Compare  Vick  v.  La  Rochelle, 

tors  of  a  company  are  incompetent  57  Miss.  602. 
to  release  an  original  subscriber  to        *  New  Albany  r  Burke,  11  WalL 

«.its  capital  stock,  or  to  make  any  96;  Gelpcke  o.  Blake,  19  Iowa,  263; 

arrangement  with  him  by  which  the  Steacy  v.  Little  Rock,  &c  R.  R.  Co., 

company,  its  creditors,  or  the  State  5  Dill.  348;  Lord  Belhaven's  Case, 

shall  lose  any  of  the  benefit  of  his  8  De  G.,  J.  &  8.  41 ;  Putnam  v.  New 

subscription.     Every  such  arrange-  Albany,  4  Biss.  365.   Compare  tupro, 

ment   is   regarded    in  equity,  not  {  114. 
merely  as  ultra  vires f  but  as  a  fraud        '  5iipra,  §  87. 
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they  agreed  to  become  members  of  the  company,  that  the 
latter  would  pledge  its  capital  as  security  for  the  claims  of 
its  creditors.  The  creditors  of  a  corporation  are  not  privies 
to  agreements  made  by  its  shareholders  among  themselves  of 
with  the  corporation  as  a  body;  but  they  are  entitled  to 
expect  that  every  engagement  made  by  the  corporation,  on 
behalf  of  the  shareholders  and  with  their  assent,  shall  be 
honestly  carried  out.  It  would  be  sanctioning  the  barest 
fraud  to  permit  the  shareholders,  after  obtaining  credit  for 
the  corporation  upon  the  faith  of  the  capital  stock  indicated 
by  their  subscriptions,  to  deprive  creditors  of  the  full  benefit 
of  the  security  which  they  were  led  to  expect,  by  means  of 
any  secret  arrangement  that  the  subscriptions  should  be 
invalid  or  unenforceable.  The  law  is  accordingly  settled, 
that  any  condition  or  arrangement  attached  to  the  contract 
of  a  shareholder  in  a  corporation,  which,  if  carried  out, 
would  lessen  the  amount  of  capital  held  out  to  creditors 
as  their  security,  is  a  fraud  upon  creditors,  and  will  therefore 
be  denied  efiTect.^ 

§  848.  nnanthorlsed  BnbsoriptloiiA.  —  Ratifloation.  —  It  is 
clear  that  a  party,  whose  name  has  been  placed  upon  the 
subscription-books  of  a  corporation  without  his  authority  or 
consent,  cannot  be  chai-ged  as  a  shareholder,  either  by  the 
company  or  by  its  creditors.  The  subscription  would,  under 
these  circumstances,  be  absolutely  null  and  void  as  a  contract, 
and  not  merely  voidable,  at  the  option  of  the  innocent  party .^ 

But  a  person  cannot  allow  his  name  to  be  used  as  a  means 
of  defrauding  innocent  parties;  and  hence,  if  a  person  is  held 
out  to  the  world  as  a  shareholder  in  a  corporation,  slight  acts 


1  See  Union  Mat.  Life  Ins.  Co.  v. 
Frear  Stone  Manof .  Co.,  07  111.  537 
Upton  e.  Hansbrough,  3  Bim.  423 
Burke  v.  Smith,  16  Wall.  306,  307 
Webater  v.  Upton,  01  U.  S.  67,  68 
Noble  V.  Callender,  20  Ohio  St.  100 
Clarke  v.  Thomas,  34  Ohio  St.  46 
Saffold  p.  Barnes,  30  Miss.  300 
Jewell  V.  Bock  River  Paper  Co., 
101  Dl.  67. 


*  Chapman  &  Barker's  Case,  L.  R. 
8  £q.  361 ;  Pim's  Case,  3  De  G.  & 
S.  11;  1  MacN.  &  G.  201;  Henes- 
sey's  Executors'  Case,  3  De  G.  &  S. 
101 ;  2  MacN.  &  G.  201 ;  Ex  parte 
Hall,  1  MaoN.  &  G.  307;  Haslett  v. 
Wotherspoon,  1  Strobh.  £q.  200. 
See  supra,  §!  62,  63. 
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of  ratification  will  be  sufiScient  to  estop  him  from  denying 
his  membership,  as  against.a  bona  fide  creditor  who  has  been 
misled. 

'  In  Chapman  &  Barker's  Case,^  Vice-Chancellor  Page- Wood 
said :  ^*  It  is  an  absurdity  to  say  that  I  am  to  be  liable  be- 
cause directors  choose  to  put  me  down  upon  the  register  as 
a  shareholder.  .  .  .  The  case  is  wholly  different  where  a 
person  agrees  to  have  his  name  put  upon  the  register  for  any 
purpose.  The  creditors  have  a  right  to  take  as  their  debtor 
everybody  who  is  properly  upon  the  register,  including  the 
trustees  for  the  company.  But  creditors  do  not  therefore 
obtain  the  right  of  insisting  upon  retaining  as  their  debtor  a 
person  whose  name  has  been  placed  there  by  fraud  or  wrong, 
and  ought  never  to  have  been  there  at  all.  An  important 
question  might  arise  as  to  how  far  a  person,  after  he  knows 
that  his  name  has  been  wrongly  placed  upon  the  register, 
^^Jf  by  acts  of  acquiescence,  —  such  as  accepting  a  dividend 
or  the  like,  — be  held  to  be  liable.  It  is  like  any  other  case : 
he  cannot  approbate  and  reprobate.  If,  for  his  own  con- 
venience, he  adopts  the  act,  he  must  be  liable  for  the  conse- 
quences of  the  act.  The  question  whether  he  has  or  has 
not  adopted  it  is  wholly  one  of  degree,  and  of  evidence  for 
the  court." 

§  844.  Who  are  liable  as  Shareholders.  —  It  is  clear  that 
every  person  who  has  actually  become  a  shareholder,  as  be- 
tween himself  and  the  company,  is  liable  to  creditors  as  a 
shareholder,  whether  he  has  become  a  shareholder  by  comply- 
ing with  the  formalities  prescribed  by  the  company's  charter 
or  not.  A  corporation  may  waive  formalities  prescribed  by 
its  charter  or  by-laws  in  making  an  original  subscription  or 
a  transfer  of  shares.  And  if  a  person  has  been  received  as  a 
shareholder,  and  has  acted  as  a  shareholder,  and  enjoyed  the 
privileges  of  a  shareholder,  he  will  be  estopped  from  denying 
that  he  agreed  to  become  a  shareholder  and  to  assume  the 
incidental  liabilities  both  to  the  company  and  its  creditors.^ 

1  Chapman  &  Barker's  Case,  L.B.  *  See  nuprch  §  63.  Pittsburgh,  &o. 
8  Eq.  865,  866.  Compare  McClel-  B.  B.  Co.  e.  Stewart,  41  Pa.  St.  M; 
land  V.  Whiteley,  15  Fed.  Bep.  822.      Holyoke  Bank  v.   Goodman  Paper 
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In  some  instances,  a  person  may  be  liable  to  creditors  as  a 
shareholder,  although  he  is  not  in  fact  a  shareholder  and 
never  agreed  to  become  a  shareholder.  Thus,  if  a  person 
should  cause  his  name  to  be  placed  upon  the  stock  subscrip- 
tion-books or  register  of  shareholders  of  a  company,  thereby 
swelling  the  apparent  list  of  shareholders  and  inducing  per- 
sons to  deal  with  the  company  on  the  faith  of  his  liability  as 
a  shareholder,  he  would  be  estopped  from  denying  the  truth 
of  his  representations  as  against  any  person  who  was  misled 
thereby,  although  he  might  not  be  bound  as  a  shareholder  to 
the  company.^ 

§  845.  VThen  Bubsoxibara  for  Shares  are  not  Xdable.  —  A  per- 
son who  is  not  in  fact  a  shareholder  is  not  liable  to  creditors 
as  a  shareholder  unless  he  represented  himself  to  be  a  share- 
holder, and  the  creditors  dealt  with  the.  company  on  the  faith 
of  this  representation. 

Thus,  if  a  subscription  for  shares  by  its  express  or  implied 
terms  does  not  constitute  the  subscriber  a  shareholder  until 
after  the  performance  of  a  certain  condition  precedent,  such 
as  the  subscription  of  a  definite  amount  of  stock  or  the  filing 
of  a  certificate  with  a  public  o£Scer,  the  subscriber  would  not 
become  a  shareholder,  and  would  not  be  liable  to  creditors, 
until  after  the  condition  has  been  performed.^ 

The  same  rule  applies  to  any  subscription  for  shares  which 
does  not  constitute  the  subscriber  a  shareholder,  in  Russell  v. 
Bristol  ^  the  facts  were  as  follows.  A.  life  insurance  company 
was  authorized  to  begin  business  as  soon  as  $100,000  of  its 
capital  had  been  subscribed.  After  more  thaa  that  amount 
bad  been  subscribed,  the  defendant,  who  was  tieasurer  of  the 

Manaf.  Co.  0  Cash.  676;  MoHobs  v.  ever,  if  the  sultooriber  should  act  as 

Wheeler,  45  Pa.  St.  82;  Hager  v.  a  shareholder,  he  would  he  deemed 

Cleveland,  86  Md.  476;  Bumes  v.  to  have  waived  the  conditions  of 

Pennell,  2  H.  L.  C.  497.  his  subscription  and  to  have  become 

*  Jewell  V.  Rock  River  Paper  Co.,  a  shareholder  absolutely.  Supra^ 
101  111.  57;  Re  Reciprocity  Bank,  ${  78,  741  «l  5^^. 

22  N.  Y.  9,  17.    Compare  tupra,        •  Russell  &.  Bristol,  49  Conn.  251. 

f  f  889,  842.  See  Lathrop  o.  Kneeland,  46  Barb. 

*  8ee0upra,^7Set9eq.,7fllet3eq.  482. 
Banty  v.  Buckles,  68  Ind.  49.    How- 

VOL.  11.— 18 
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company,  made  a  final  subscription  for  120  shares,  amount- 
ing to  $12,000,  as  ^'treasurer  in  trust/'  This  subscription 
was  not  intended  to  be  binding  upon  the  defendant  person- 
ally, but  was  made  on  behalf  of  the  company  itself,  and  the 
defendant  never  was  regai*ded  as  a  shareholder.  It  did  not 
appear  that  any  person  was  misled  by  the  subscription,  or 
g^ve  credit  to  the  company  on  the  faith  of  it.  The  court 
therefore  held  that  the  defendant  was  not  liable  as  a  share- 
holder in  respect  of  this  subscription,  either  to  the  company 
while  it  was  solvent,  or  to  its  receiver  in  insolvency. 

§  849.  Holden  of  legally  Toid  Shares.  —  Shares  issued  by  a 
corporation  in  excess  of  the  amount  authorized  by  its  charter 
or  articles  of  association  are  legally  null  and  void,  although 
the  holder  may  have  acted  as  a  shareholder.  No  person 
would  be  entitled  to  give  the  company  credit  on  the  faith  of 
such  excessive  issue  of  shares,  because  all  persons  dealing 
with  the  company  would  be  bound  at  their  peril  to  take  no- 
tice of  the  terms  of  its  charter  or  articles  of  association.  It 
has  been  held,  therefore,  that  creditors  would  have  no  greater 
rights  against  the  holders  of  such  illegally  issued  shares  than 
the  company  itself.^ 

However,  if  persons  dealing  with  a  corporation  give  it 
credit  on  the  security  of  the  capital  represented  by  an  issue 
of  shares,  without  having  notice,  either  actual  or  construct- 
ive, that  the  shares  were  issued  illegally,  they  would  be 
entitled  to  charge  the  holders  of  these  shares  with  liability, 
whether  the  corporation  could  do  so  or  not. 

§  850.  Idability  of  Shares  issued  by  a  Corporation  in  Trust  for 
itself,  or  as  Collateral  Becority. — The  same  principles  should 
govern  where  a  corporation  issues  shares  to  a  trustee  for 
itself,  or  to  a  person  from  whom  it  has  borrowed  money,  as 

1  Supra,  §  765.    Bcovill  o.  Thay-  tors  an  infallible  mode  of  ascertain- 

er,  106  U.  S.  148.;  HollingBhead  v,  ing  the  real  capital  of  the  company. 

Woodward,  86  Hun,  410.     Compare  They  were  bound  to  know  that  the 

Clarke  r.  Thomas,  34  Ohio  St.  46;  law  permitted  no  such  increase  of 

and  see  supra,  §  767.  its  capital  stock  as  the  company  had 

In  Scovill  V.  Thayer,  106  U.  S.  attempted  to  make,  and  that  any 

151,  Justice  Woods  said:  "The  laws  representation    that   it   had   been 

secured  to  the  public  and  the  credi-  made  was  false." 
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collateral  security  for  the  loan.  It  is  clear  that  the  person 
to  whom  the  shares  were  so  issued  would  not  be  liable  to  the 
company  itself  as  a  shareholder.  Why,  then,  should  he  be 
liable  to  the  company's  creditors  ?  Existing  creditors  would 
certainly  be  deprived  of  no  portion  of  their  security  by  such 
an  issue  of  shares,  and  future  creditors  would  have  no  cause 
of  complaint  unless  they  were  defrauded  by  a  represen- 
tation that  the  capital  had  been  increased  by  the  issue  of  the 
shares.^ 

It  has  commonly  been  supposed,  that  a  person  to  whom  a 
corporation  has  made  an  original  issue  of  shares  as  trustee  for 
itself,  or  as  collateral  security  for  a  loan,  is  liable  to  creditors 
as  a  shareholder  for  the  same  reasons  as  is  a  person  to  whom 
shares  have  been  transferred  in  trust  or  as  collateral  security 
by  a  prior  holder.^  But  the  cases  are  not  analogous.  A 
transferee  of  shares  steps  into  the  place  of  the  prior  holder, 
and  becomes  in  all  respects  a  member  of  the  company.  Neither 
the  company  nor  its  creditors  are  privies  to  any  trust  or  col- 
lateral obligation  which  he  may  have  assumed  in  favor  of  a 
third  party .^  On  the  other  hand,  when  a  corporation  makes 
an  original  issue  of  shares  to  a  trustee  for  itself,  the  trustee 
does  not  really  become  a  member  of  the  company  ;  the  issue 
of  the  shares  is  only  nominal.  It  does  not  render  the  holder 
liable  to  the  company,  nor  does  it  increase  or  diminish  the 
amount  of  its  capital.  So,  when  shares  are  issued  by  a  com- 
pany merely  as  collateral  security  for  a  loan  to  itself,  the 
shares  are  not  really  fully  issued.  The  transaction  merely 
amounts  to  an  irrevocable  grant  of  the  power  to  cause  the 

1  In  England,  if   shares    in  a  everybody  who  is  properly  upon  the 
limited  company  are  held  by  a  tms-  register,  including  the  trustees  for 
tee  for  the  company,  and  the  tms-  the  company."     Per  Page- Wood, 
tee's  name  appears  on  the  register  V.  C,  in  Chapman  &  Barker's  Case, 
of  shareholders,  he  will  be  liable  to  L.  R.  3  Eq.  865;  Re  Anglesea  Col- 
creditors  as  a  shareholder,   unless  liery  Co.,  L.  R.  2  Eq.  879;  Ind's 
the  shares  were  entered  upon  the  Case,  L.  R.  7  Oh.  485. 
register  as  paid-up  shares.    This  is        '  See  Griswold  v.  Seligman,  72 
80  by  reason  of  the  provisions  of  the  Mo.  110;  Wheelock  v.  Kost,  77  IlL 
Companies  and  Winding-up  Acts.  298. 
Under  these  acts,   **  the   creditors        •  See  tn/ra,  §f  858,  888. 
have  a  right  to  take  as  their  debtor 
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shares  to  take  effect  upon  the  happenisg  of  a  contingency* 
namely,  the  nonpayment  of  the  loan.^ 

§  851.  This  subject  was  considered  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Bui^ess  v.  Seligman.^ 
The  plaintiff  in  that  case  was  a  judgment  creditor  of  a  rail- 
road company,  and  the  action  was  brought  to  charge  the 
defendants  with  individual  liability  as  shareholders  in  the 
company.  It  appeared  that  certificates  for  sixty  thousand 
shares,  amounting  to  96,000,000,  had  been  delivered  to  the 
defendants,  and  they  appeared  vipon  the  books  of  the  com- 
pany as  the  holders  of  sixty  thousand  shares  ^*  held  in  es- 
crow." The  circumstances  under  which  the  shares  had  been 
issued  to  the  defendants  were  as  follows.  The  company, 
being  about  to  begin  the  construction  of  its  road,  selected 
the  defendants  as  its  financial  agents,  and  made  an  agreement 
with  them  for  the  purpose  of  disposing  of  its  bonds  and  oh* 
taining  advances  from  time  to  time  to  enable  it  to  purchase 
material  and  construct  its  railroad.  As  security  for  these  ad- 
vances, the  company  executed  a  mortgage  securing  an  issue  of 
bonds,  and  deposited  the  entire  issue  of  bonds,  together  with 
a  majority  of  its  shares,  with  the  defendants.  It  was  agreed 
that  the  defendants  should  have  the  privilege  of  purchasing 
the  bonds  at  a  fixed  price,  and  that  they  should  be  entitled 
to  hold  the  shares  in  trust  for  one  year  at  least.  The  shares 
were  issued  to  the  defendants  solely  for  the  purpose  of  giving 
them  the  power  to  control  the  company's  mani^eibent,  and 
thereby  prevent  a  misapplication  of  the  moneys  supplied  by 
them,  and  the  consequent  loss  of  their  security.  The  court 
held  that  the  defendants  were  not  liable  as  shareholders,  al- 
though they  had  voted  on  the  shares  at  corporate  meetings. 

This  decision  was  clearly  right.^    The  defendants  never 

^  This  applies  only  to  an  original        '  The  decisions  of  the  Supreme 

issue  of  shares.     If  shares  once  is-  Court  of  Missouri  in  cases  arising 

sued  are  transferred  to  a  trustee  for  out  of  the  same  transactions,  and 

the  corporation,  the  trustee  would  against  the  same  parties,  are  to  the 

assume  the  liability  of  the  prior  contrary.     See  Griswold  v.   Selig- 

holder;    otherwise,  a   reduction   of  man,  72  Mo.  110;  Fisher  v.  Selig- 

capital  would  take  place.  man,  75  Mo.  13. 

*  Burgess  v.  Seligman,  107  U.S.  20. 
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became  absolutely  shareholders  in  the  company;  the  sub^ 
stance  of  the  transaction  was  merely  to  give  them  temporary 
contn^  over  the  company's  management,  by  suspending  the 
power  of  the  company  to  issue  the  majority  of  its  shares 
to  other  persons.  If  the  plaintiff  had  been  induced,  by 
the  defendants'  apparent  subscription  on  the  books  of  the 
company,  to  believe  that  they  had  really  become  the  holders 
of  sixty  thousand  shares  subject  to  a  liability  to  contribute 
96,000,000  of  the  company's  capital,  and  if  he  had  given 
credit  to  the  company  on  that  assumption,  a  different  rule 
would  have  prevfdled.  But  the  evidence  showed  that  this 
was  not  the  case. 

§  852.  The  Ziegal  Owner  of  Bliaree  is  liable.  —  Tkruits  and 
ooUatend  Agreements.  —  The  members  of  a  corporation  are 
entitled,  as  among  themselves,  to  hold  every  person  having 
the  legal  title  to  shares  liable  to  perform  all  the  duties  of  a 
shareholder;  and  a  collateral  agreement  or  trust  existing 
between  a  shareholder  and  third  persons  cannot  be  allowed 
to  alter  the  relation  existing  between  himself  and  the 
corporation.^  Hence  it  is  clear  that  creditors  are  always  en- 
titled to  compel  the  legal  owners  of  shares  to  pay  their  un- 
paid stock  subscriptions ;  for  such  stock  subscriptions  are  a 
portion  of  the  assets  belonging  to  the  company,  and  pledged 
to  creditors  for  the  payment  of  their  claims.  Moreover, 
creditors  have  an  equitable  right  to  hold  the  legal  owners  of 
shares  liable,  by  reason  of  the  direct  relation  existing  be- 
tween such  shareholders  and  themselves.  A  corporation  and 
its  shareholders  are  in  reality  the  same  ;  and  when  the  agents 
of  a  corporation  create  corporate  obligations,  they  do  so  for 
the  benefit  of  its  shareholders,  and  on  their  behalf  pledge  the 
company's  assets,  including  the  liability  of  its  shareholders, 
as  security.  To  allow  any  agreement  or  relationship  between 
the  shareholders  and  third  parties  to  impair  the  security  thus 
given  through  the  corporation,  woidd  be  contrary  to  the 
agreement  made  with  creditors,  and  a  violation  of  their  equi- 
table  rights.'  It  has  accordingly  been  held,  that  the  credi- 
tors of  a  corporation  are  entitled  to  hold  every  legal  owner 

1  SuprOf  §  804.  *  See  Des  Moines  Gas  Co.  o.  West,  50  Iowa,  1(^ 


§  858  THE  LAW  OF  PBIVATE  GOBPOBATIOK8.  824 

of  shares  liable  as  a  shareholder,  without  regard  to  equities 
existing  between  him  and  third  persons,  and  may  enforce  not 
only  the  liability  of  such  shareholder  to  contribute  the  por- 
tion of  capital  subscribed  by  him  to  the  company,  but  also 
any  further  liability  to  creditors  imposed  by  statute. 

This  rule  has  been  enforced  against  trustees  holding  shares 
for  the  benefit  of  others,^  and  against  persons  to  whom  shares 
have  been  transferred  as  collateral  security  for  a  claim  against 
the  prior  holder.' 

§  853.  UabUity  of  Equitable  Ownen  of  Shares.  —  Where 
shares  are  held  by  a  person  as  trustee  for  another,  the  legal 
holder  of  the  shares,  and  not  the  equitable  owner,  is  prima- 
rily liable  both  to  the  company  and  to  its  creditors.  Neither 
the  company  nor  its  creditors  would  be  entitled  to  charge  the 
equitable  owner  as  a  shareholder.^ 

^  Hoare's  Case,  2  J.  &  H.  220;  carity  for  money  loaned,  and  who 

Bagg*8  Case,  2  Dr.  &  Sm.  452 ;  Wil-  appears  on  the  books  of  the  oorpo- 

liams's  Case,  L.  R.  1  Ch.  D.  576;  ration  as  the  owner  of  the  stock,  is 

Mitchell's  Case,  L.  R.  9  Eq.  303;  liable  as  a  stockholder  for  the.bene- 

King's  Case,  L.  R.  0  Ch.  196.  fit  of  creditors.  .  .  .  For  this  seyeral 

*  See  First  Nat.  Bank  0.  Hingham  reasons  are  given.     One  is,  that  he 

Manuf.  Co.,  127  Mass.  563;  Moore  is  estopped  from  denying  his  liabil- 

u.  Jones,  3  Woods,  53;  Pullman  v.  ity  hy  voluntarily  holding  himself 

Upton,  96  U.  S.  328;  Adderly  v.  out  as  the  owner  of  the  stock,  and 

Storm,  6    Hill,    624;    Rosevelt   v,  his  denial  of  ownership  is  inconsist- 

Brown,  11  N.   Y.  148;  Matter  of  ent  with  the  representations  he  has 

£mpire  City  Bank,  18  N.  Y.  223 ;  made ;  another  is,  tl^at  hy  taking 

Magruder  v.  Colston,  44  Md.  349;  the  legal  title  he  has  released  the 

Matter    of    Reciprocity   Bank,    22  former  owner;  and  a  third  is,  that, 

N.Y.  17 ;  Crease  v.  Bahcock,  10  Mete,  after  having  taken    the    apparent 

(Ma8d.)545;  UolyokeBankp.  Bum-  ownership  and  thus  become  enti- 

ham,  llCush.  183;  Stover  o.  Flack,  tied  to  receive  dividends,  vote  at 

30  N.  Y.  64;  YHieelock  v.  Kost,  77  elections,  and  enjoy  all  the  privi- 

III.  298.     See  also  Price  &  Brown's  leges  of  ownership,  it  would  be  in- 

Case,  3  De  G.  &  S.  146;  Addison's  equitable  to  allow  him  to  refuse  the 

Case,  L.  R.  5  Ch.  294;  Royal  Bank  responsibilities  of  a  stockholder." 

of  India's  Case,  L.  R.  7'Eq.  91;  >  See  Williams's    Case,   L.   R. 

L.   R.  4  Ch.  252;    Weikersheim's  1  Ch.  D.  576;  Bugg's  Case,  2  Dr. 

Case,  L.  R.  8  Ch.  831.  &  Sm.  452;  Sichell's  Case,  L.  R.  3 

In    National  Bank  v.   Case,  99  Ch.  119;  Henkle  r.  Salem  Manuf. 

U.  S.  628,  631,  Justice  Strong  said:  Ca,  39  Ohio  St.  547;   Branson  v, 

**  It  is  thoroughly  established  that  Oregonian  Ry.  Co.,  10  Oreg.  278; 

one  to  whom  stock  has  been  trans-  and  see  the  preceding  section, 
ferred  in  pledge,  or  as  collateral  se- 
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In  many  instances,  however,  the  equitable  owner  would  be 
under  an  obligation  to  his  trustee  to  indemnify  him  agunst 
loss,  and  to  discharge  any  liability  which  he  may  incur  by 
reason  of  his  title  to  the  shares.^  Equities  of  this  charac- 
ter existing  between  a  trustee  of  shares  and  the  beneficial 
owner  cannot  affect  the  rights  of  creditors  against  the  actual 
holder  of  the  shares  ;  but  it  seems  not  to  be  settled  whether 
creditors  would  be  entitled  to  proceed  against  the  equitable 
owner  of  the  shares  jointly  with  the  legal  owner,  for  the  pur- 
pose of  adjusting  these  equities,  and  charging  the  equitable 
owner  with  the  liability  which  he  ought  ultimately  to  bear.^ 

§  854.  Statutes  have  been  passed  in  some  of  the  States, 
making  the  equitable  owners  of  shares  liable  in  place  of  the 
legal  holders.  Thus,  in  New  York,  the  general  act  for  the 
incorporation  of  railroad  companies  provides  that  ^*  No  per- 
son holding  stock  in  any  such  company  as  executor,  adminis- 
trator, guardian,  or  trustee,  and  no  person  holding  such  stock 
as  collateral  security,  shall  be  personally  subject  to  any  lia- 
bility as  stockholder  of  such  company ;  but  the  person  pledg- 
ing such  stock  shall  be  considered  as  holding  the  same,  and 
shall  be  liable  as  a  stockholder  accordingly ;  and  the  estates 
and  funds  in  the  hands  of  such  executor,  administrator,  guar- 
dian, or  trustee  shall  be  liable  in  like  manner,  and  to  the 
same  extent,  as  the  testator,  or  intestate,  or  the  ward,  or  per- 
son interested  in  such  trust  fund  would  have  been,  if  he  had 
been  living  and  competent  to  act,  and  held  the  same  stock 
in  his  own  name.*'  ^ 

A  similar  provision  has  been  enacted  in  Maryland^  and  in 
Missouri.     The  Supreme  Court  of  Missouri  held  that  the  act 

1  Crase  V.  Paine,  L.  R.  0  Eq.  641 ;        In  England,  under  the  provia- 

L.B.4Ch.  441;  Butler  17.  Campeton,  ions  of  the  Companies  Acts,  only 

L.   R.  7  Eq.  16 ;   James  v.  May,  those  persons  who  are  shareholders 

L.  R.  6  H.  L.  328;  and  see  supra,  on  the  register  can  be  pat  on  the 

§  175;  infra,  §  836  n.  list  of  contribataries. 

*  Compare  i26  National  Financial        *  Laws  of  1850,  ch.  140,  §  11. 

Co.,  L.  R.  8  Ch.  701 ;  Hemming  v.  McMahon  v.  Macy,  51  N.  Y.  155. 
Maddick,  L.  R.   9  Eq.  175;  Fen-        «  Matthews  v.  Albert,    24   Md 

wick's  Case,    1   De  6.  &  S.  557;  527. 
Wheeler  v.  Fanrot,  37  Ohio  St  26. 
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of  that  State  did  not  exempt  from  liability  a  peison  to  whom 
shares  had  been  originally  issued  by  the  corporation  as  col- 
lateral security  for  advances.^  But  this  view  was  disapproved 
of  by  the  Suprenie  Court  of  the  United  States.^ 

§  855.  Shares  held  in  the  Name  of  a  Penon  who  is  not  a 
Shareholder.  —  A  person  will  not  be  permitted  to  defraud  the 
public  by  holding  shares  under  a  fictitious  name,  or  the  name 
of  a  person  who  for  any  reason  is  not  legally  responsible  as 
a  shareholder,  to  contribute  in  respect  of  the  shares.  If 
shares  are  so  held,  the  real  owner  will  be  liable  to  creditors 
as  if  he  had  assumed  the  name  in  which  the  shares  stand 
upon  the  company's  books. 

In  Cox's  Case^  this  principle  was  applied  against  a  pro* 
motor  of  a  company,  who  had  taken  a  number  of  shares  and 
placed  them  in  the  names  of  various  persons,  in  order  to  swell 
the  apparent  number  of  shareholders,  and  thus  to  deceive  the 
public. 

It  has  likewise  been  held,  that,  where  shares  are  taken  in 
the  name  of  an  infant,  who  may  disaffirm  his  contract  with 
the  company  if  it  prove  unprofitable,^  or  in  the  name  of  a 
married  woman,  who  cannot  make  a  binding  contract  at  com- 
mon law,^  the  real  owner  may  be  held  liable  as  if  he  had  taken 
the  shares  himself  under  a  fictitious  name. 

§  856.  Defective  Tranafera.  —  Equitable  Aaaignments.  ^-  If  an 
attempted  transfer  of  shares  is  ineffective  to  pass  the  title  to 
the  transferee,  the  original  owner  will  remain  liable  to  con* 
tribute  his  proportion  of  the  capital  stock,  as  if  no  attempt  to 
transfer  had  taken  place.^    Upon  the  same  principle,  it  follows 

1  Griswold  V.  Seligman,  72  Mo.  Marsh.  634;  Weston's  Case,  L.  R. 

110.  5Ch  614;  Richardson's  Case,  L.  R. 

s  Burgess  v,  Seligman,  107  U.  S.  19  £q.  688. 
20.    A  person  receiving  shares  an-        '^  Pugh  &  Shannan's  Case,  L.  R. 

der  these  circumstances  would  ordi-  13  Eq.  666. 

narily  not  be  liable,  irrespective  of        *  CartmelPs  Case,  L.  R.  9  Ch. 

the  statute.     See  supra,  §  861.  691 ;  Heritage's  Case,  L.  R.  9  Eq.  6; 

*  Cox's  Case,  4  De  G..  J.  &  S.  63.  Henessey's  Executors'  Case,  8  De 

Compare  King's  Case,  L.  R.  6  Ch.  G.  &  S.  191,  2  MacN.  &  G.  201, 

196.  where  the  transfer  had  not  been 

^  Castleman  v.  Holmes,  4  J.  J.  accepted  by  the  transferee. 
Marsh.  1;    Roman  v.  Fry,  6  J.  J. 
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that,  if  shares  are  transferred  to  an  infant,  and  the  latter 
elects  to  disaffirm  the  contract,  or  if  the  company  proves  in- 
solvent before  the  infant  has  become  of  age,  (in  which  case 
a  disaffirmance  may  be  implied,)  the  transferor  will  remain 
liable.! 

An  agreement  to  transfer  shares,  or  an  attempted  transfer, 
although  valid  as  between  the  parties,  does  not  affect  the 
rights  of  the  company  or  of  its  creditors,  unless  the  legal  title 
to  the  shares  was  altered.^  And  therefore,  if  formalities  are 
made  necessary,  by  the  charter  of  a  corporation,  to  a  transfer 
of  membership  in  the  company,  these  formalities  must  be 
complied  with ;  otherwise,  the  original  holder  will  continue 
liable  to  the  company  and  to  creditors,  though  the  transfer 
be  valid  as  between  the  parties,  and  a  trust  be  created  in 
favor  of  the  transferee.  Thus,  where  a  register  of  sharehold- 
ers or  transfer-book  is  provided  by  the  charter  of  a  corpora- 
tion for  the  purpose  of  determining  the  membership  of  the 
company,  an  entry  upon  the  register  or  transfer-book  is  es- 
sential in  order  to  discharge  a  transferor  from  liability  to  the 
company  and  creditors.  A  mere  assignment  of  the  certifi- 
cate representing  shares  would  neither  discharge  the  existing 
holder  of  the  shares  from  the  liabilities  of  a  shareholder 
nor  render  the  assignee  liable  either  to  the  company  or  to 
creditors.' 

1  Capper's  Case,  L.  R.  8  Ch.  458.  be  treated  as  trustee  for  his  vendee; 

*  Supra^  §  170.  and  the  vendor  may,  in  such  case, 

*  Shellington  v,  Rowland,  58  recover  from  the  vendee  any  pay- 
K.  Y.  871 ;  Johnson  o.  Underfaill,  ments  which  he  may  have  been  com- 
52  N.  Y.  208;  Worrall  v.  Judson,  pelled  to  make  on  account  of  the 
5  Barb.  210;  Dane  v.  Young,  61  shares  standing  in  his  name.  See 
Me.  160;  Musgrave  &  Hart's  Case,  Johnson  v.  Underhill,  52  N.  Y.  203; 
L.  R.  5  £q.  198;  Marino's  Case,  Walker  v.  Bartlett,  18  C.  B.  845; 
L.  R.  2  Ch.  596;  Humby's  Case,  5  Grissell  r.  Bristowe,  L.  R.  8  C.  P. 
Jur.  K.  s.  215.  Compare  Upton  v.  112;  Coles  v.  Bristowe,  L.  R.  4  Ch. 
Bomham,  8  Biss.  481,  520;  Wehrw  8;  6  Ek].  149;  Allen  v.  Graves,  L.  R. 
man  v.  Reakirt,  1  Cinn.  Sup.  Ct.  5  Q.  B.  478;  Paine  v.  Hutchinson, 
280;  Jones  v.  Latham,  70  Ala.  164.  L.  R.  8  Eq.  257;  8  Ch.  888;  Haw- 
Where  shares  of  stock  are  as-  kins  v.  Maltby,  L.  R.  6  £q.  505; 

signed  without  a  compliance  with  4  Ch.  200;  Kellock  v.  Enthoven, 
the  formalities  necessary  to  a  trans-  L.  R.  9  Q.  B.  241,  and  8  Q.  B.  458; 
fer  of  the  legal  title,  the  vendor  will    Bowring  v.  Shepherd,  L.  R.  6  Q.  B. 
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§  857.  Discharge  of  Bharaholder  by  Forfeittire.  —  If  a  corpo- 
ration has  authority  by  its  charter  to  declare  a  forfeiture  of 
the  shares  of  a  stockholder  on  account  of  a  nonpayment  of  his 
stock  subscription,  a  forfeiture  validly  declared  puts  an  end 
to  the  liability  of  the  subscriber ;  and  in  such  case  creditors 
have  no  right  to  hold  the  expelled  member  liable  if  ihp  com- 
pany should  afterwards  become  insolvent.^ 

But  the  power  of  declaring  a  forfeiture  of  shares  is  con- 
ferred upon  a  corporation  solely  for  the  purpose  of  compel- 
ling the  subscribers  to  pay  their  dues  promptly,  and  thus  to 
increase  the  amount  of  the  common  fund.  It  was  not  con- 
ferred, and  cannot  be  exercised,  for  the  purpose  of  discharging 
stock  subscribers  from  liability  to  creditors,  in  case  the  com- 
pany should  prove  a  failure.     Unpaid  shares  in  an  insolvent 

809 ;  Wynne  v»  Price,  d  De  G.  &  S.  cuted  by  both  transferor  and  trans- 

810.     Compare  Humble  v.  Lang-  feree,  and  has  been  left  for  regis- 

ston,  7  M.   &  W.  517;  Sayles  v,  tration  at  the  company's  office,  and 

Bliftie,  14  Q.  B.  205;  Brigham  v.  there  has  been  no  unnecessary  delay 

Mead,  10  Allen,  245.  on  either  side  in   completing  the 

The  rule  stated  in  the  text  clear-  transfer,  and  nothing  remains  to  be 

ly  applies  in  those  cases  where  the  done  except  to  register  it,  and  the 

corporation  has  the  power  to  refuse  company,  having  had  an  opportunity 

its  assent  to  a  transfer  of  member-  of  registering,  have  neglected,  but 

ship,  and  has  prevented  a  proposed  not  declined,  to  do  so,  —  under  these 

transfer  by   the    exercise  of   this  circumstances  the  court  will  allow, 

power.     Shipman's  Case,  L.  R.  5  and  indeed  order,  the  transferee's 

Eq.  219;  Holden's  Case,  L.  B.  8  name  to  be  substituted  for  that  of 

£q.  444.    But  if  a  corporation  is  the  transferor,  unless  there  is  some 

bound  to  receive  a  transferee,  and  good  reason  why  the  transfer  should 

the  agents  of  the  company  neglect  not  be  completed."    Nation's  Case, 

to  register  the  transfer,  in  accord-  L.  R.   8  Eq.  77;  Weston's  Case, 

ance  with  their  duty,  it  seems  that  L.  R.  4  Ch.  20  ;  Fyfe's  Case,  L.  R. 

the  name  of  the  transferee  may  be  4  Ch.  708;  Lowe's  Case,  L.  R.  9 

substituted  for  that  of  the  transferor,  Eq.  589. 

even  after  the  company  has  become        ^  Mills  v.  Stewart,  82  Barb.  444; 

insolvent.      Chouteau    Spring   Co.  41  N.  Y.  384 ;   Macauly  v.  Robin- 

V,  Harris,  20  Mo.  382,  890.  son,   18  La.   Ann.   619 ;    Allen   v. 

The  rule  applying  to  English  com-  Montgomery  R.   R:   Co.,  11   Ala. 

panies  under  the  act  of  1862  was  450;  and  see  supra^  §  124. 
stated  in   Lindley  on  Partnership        But  in  England,  under  the  Com- 

(4th  ed.),  1412,  as  follows:  *<  Where,  panies  Acts,  a  shareholder  whose 

before  the  commencement  of  the  shares  have  been  forfeited  remains 

winding  up,  shares  are  bona  fidt  liable  as  a  past  member.    Creyke's 

sold,  and  the  transfer  has  been  eze-  Case,  L.  R.  6  Ch.  63. 
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corporation,  or  a  corporation  which  has  lost  a  portion  of  its 
original  capital,  are  clearly  of  no  value,  but  are  a  burden  to 
the  owner ;  and  to  declare  them  forfeited  would  be  a  benefit 
rather  than  a  loss.  To  say  that  a  corporation,  when  insol- 
vent, can  declai'e  a  forfeiture  of  the  shares  of  its  members, 
would,  in  effect,  mean  that  the  membera  of  a  corporation 
may,  under  the  corporate  name  and  for  their  own  benefit, 
incur  debts  upon  the  faith  of  their  subscriptions,  and  after- 
wards, if  the  company  should  prove  a  failure,  annul  their  liar 
bility,  leaving  creditors  unpaid,  by  going  through  the  form 
of  declaring  a  forfeiture  of  their  shares,  in  the  corporate 
name.^  i 

§  858.  Discharge  of  Shareholders  by  Transfer.  —  A  transfer 
of  shares  in  a  corporation  involves  a  complete  novation  of 
the  contract  of  membership ;  the  transferee  of  the  shares 
steps  into  the  shoes  of  the  prior  holder,  and  becomes  in- 
vested with  his  rights  as  a  shareholder,  together  with  the 
corresponding  liabilities.  If  the  original  holder  has  not  per- 
formed his  contract  to  contribute  the  amount  of  his  stock 
subscription,  this  liability  wil],  after  a  complete  transfer,  rest 
upon  the  transferee.  No  portion  of  the  unpaid  capital  of  the 
company  is  thereby  lost  to  creditors,  but  only  a  substitution 
of  debtora  takes  place ;  and  existing  as  well  as  future  credi- 
tors are  bound  by  this  alteration  of  the  fund  provided  for 
their  security.*  However,  after  the  insolvency  of  a  corpora- 
tion, the  equitable  lien  of  creditors  upon  the  company's  assets, 
including  the  liability  of  its  shareholders  for  unpaid  capital, 
can  be  discharged  only  by  a  transfer  in  due  course  of  busi- 
ness, and  for  value.^  This  rule  is  founded  upon  a  plain  prin- 
ciple of  justice,  and  applies  with  full  force  to  an  assignment 
of  the  liability  of  a  shareholder  by  a  transfer  of  shares. 

In  Johnson  v.  Laflin,^  Judge  Dillon  said;  ^* While  we 
maintain  the  right  of  a  shareholder  to  dispose  of  his  shares 

1  Mills  V.  Stewart,  62  Barb.  444.  ingham,  49  N.  Y.  220;  Cowles  v, 

^^uproy  I  159.     Allen  v.  Mont-  Cromwell,  25  Barb.  414. 

goinery   R.    R.  Co.,   11   Ala.  451;        *  Supra,  %  7Q0  et  seq. 

Jackson  v.  Sligo  Manuf.,  &c.  Co.,  1        ^  Johnson  v.  Laflin,  5  DilL  65; 

Lea  (Tenn.),  210;  Billings  v.  Rob-  s.  c.  6  Cent.  L.  J.  131. 

inaon,  94  N.  Y.  415;  Isham  v.  Buck- 
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absolutely  by  an  out  and  out  sale  and  registered  transfer,  and 
thus  escape  liability,  provided  the  sale  is  made  b<ma  fde^  and 
the  purchaser  is  in  law  capable  of  assuming  the  liabilities  of 
the  transferor,  yet  this  does  not  involve  the  right  to  trans- 
fer shares  for  a  fraudulent  purpose,  or  under  circumstances 
which  the  ti-ansferor  knows  will  make  the  transfer,  if  sus- 
tained, work  a  fraud  upon  the  other  shareholders  or  upon  the 
creditors  of  the  bank." 

Accordingly,  it  has  been  decided  that  the  shareholders  in 
a  corporation  cannot,  after  obtaining  credit  upon  the  faith  of 
their  stock  subscriptions,  escape  liability  after  their  specula- 
tion has  proved  a  failure,  and  the  company  become  insolvent, 
by  transferring  their  shares  to  a  person  who  is  insolvent,  or 
otherwise  unable  to  perfoi-m  the  obligations  of  a  shareholder. 
A  transfer  executed  under  these  circumstances  is  fraudulent 
and  void  as  against  the  creditors  of  the  company.^ 

§  869.  Bffect  of  a  Transfer  under  the  Bnglish  Companies 
Acts.  —  The  shareholders  in  many  of  the  earlier  English  joint- 
stock  companies  were  liable  to  creditors,  after  transferring 
their  shares,  to  the  same  extent  that  outgoing  partners  are 
liable  to  the  creditors  of  a  firm.  As  among  the  shareholders 
themselves,  however,  the  existing  members  were  generally 
bound  to  indemnify  those  who  had  ceased  to  be  members  of 
the  company. 

Under  the  Winding-up  Act  of  1848-49  past  members 
were  not  put  upon  the  list  of  contributaries  at  all,  except 
when  necessary  to  apportion  among  themselves  then*  lia- 
bility to  creditors.* 

The  Companies  Act  of  1862,  §  88,  provides  that,  upon  the 
winding  up  of  a  company  formed  under  that  act,  every  pres- 

^  Nathan  v,  Whitlock,  3  £dw.  dion  v.  Firemen's  Ins.  Co.,  11  Rob. 

Ch.  215;  0  Paige,  162;  Bowden  v.  (La.)  1^77; /ZeBachman,  12K.B.R. 

Johnson,  107  U.  S.  251;  Bowden  223;   VeiUer  0.   Brown,   18  Hun, 

0.  Santos,  1  Hughes  (U.  S.)»  158;  571 ;  Gaff  v.  Flesher,  83  Ohio  St. 

Davis  0.  Stevens,  17  Blatchf.  259;  107;  Rider  v.  Morrison,  54  Md.  429. 

Central  A^. ,  &c.  Ass.  v.  Alabama,  See  also  supra^  §  166. 
*&c.  Ins.  Co.,  70  Ala.  120;  Miller        *  See  Sutton's  Case,  8  De  6.  & 

9.  Great  Republic  Ins.  Co.,  50  Mo.  S.  262 ;    Holme's  Case,  4   De  G. 

65;  Provident  Sav.  Inst.  v.  Jackson  &  S.  312.     Compare  Gouthwaite's 

Place,  &c.  Rink,  52  Mo.  557;  Man-  Case,  3  MacN.  &  G.  187. 
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ent  and  every  past  member  shall  be  liable  to  contribute  to  the 
assets  of  the  company  to  an  amount  sufficient  for  the  payment 
of  the  debts  and  liabilities  of  the  company,  subject,  how- 
ever, to  the  following,  amongst  other  qualifications  :  (1.)  No 
past  member  shall  be  liable  to  contribute  to  the  assets  of 
the  company,  if  he  has  ceased  to  be  a  member  for  a  period  of 
one  year  or  upwards  prior  to  the  commencement  of  the  wind- 
ing up.  (2.)  No  past  member  shall  be  liable  to  contribute 
in  respect  of  any  debt  or  liability  of  the  company  contracted 
after  the  time  at  which  he  ceased  to  be  a  member.  (3.)  No 
past  member  shall  be  liable  to  contribute  to  the  assets  of  the 
company,  unless  it  appears  to  the  court  that  the  existing 
members  are  unable  to  satisfy  the  contributions  required  to 
be  made  by  them  in  pursuance  of  this  act.  In  winding  up 
under  this  act,  as  under  the  act  of  1848,  past  members  are 
not  put  upon  the  list  of  contributaries  until  the  present  mem- 
bers have  been  exhausted.^ 

Under  these  acts,  it  has  been  held  that  a  shareholder  may 
transfer  his  shares  at  any  time  before  proceedings  to  wind  up 
the  company  have  been  begun ;  and  the  transferor  will  not 
be  liable  as  a  shareholder,  although  the  transfer  was  made  to 
an  irresponsible  person  for  the  sole  purpose  of  avoiding  lia- 
bility.^ But  it  also  held  that,  ^^notwithstanding  there  is  a 
transfer  in  form,  the  transferor  will  be  held  a  contributary  if 
the  evidence  shows  not  only  that  the  transfer  was  made  to 
get  rid  of  liability,  but  that  the  transfer  was  not  a  real  trans- 
action, and  was  not  intended  to  divest  the  interest  of  the 
transferor,  and  to  render  the  transferee  the  bona  fide  owner 
of  the  shares,  but  that  the  transferee  held  them  subject  to 
the  orders  of  the  transferor ;  and  although  it  cannot  perhaps 
be  denied  that,  in  the  cases  in  question,  the  relation  of  trustee 
and  eedtui  que  trust  was  created,  it  is  obvious  that  the  sole 
object  of  the  trust  was  to  screen  the  transferor  from  liability. 
The  cases  show  that  such  devices  will  not  have  the  effect  de- 
sired by  the  persons  who  practise  them."  ^ 

^  Wright's  Case,  L.  B.  12  Eq.        •  Lindley  on   Partnership  (4th 

881,  84a.  Lond.  ed.),  1404, 1405,  quoted  with 

*  See  cases  ng^,  §  187.  approval  by  Lord  Jaatioe  James  in 
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In  considering  the  English  cases  on  this  subject,  it  should 
be  borne  in  mind  that  the  security  of  the  creditors  of  an 
English  joint-stock  company,  unless  it  be  a  limited  company, 
is  not  a  specific  fund,  as  in  case  of  an  American  corporation, 
but  consists  of  the  individual  liability  of  the  shareholders,  as 
in  case  of  a  copartnership.  Moi*eover,  creditors  can  gener- 
ally charge  persons  who  have  transferred  shares  after  insol- 
vency, as  past  members.  The  courts  in  these  cases  were 
therefore  only  called  upon  to  settle  the  equities  existing 
among  the  shareholders  themelves.^ 

§  860.  Remedies  of  Creditors.  —  The  general  rule  is,  that  cred- 
itors of  a  corporation  have  no  other  remedies  for  the  enforce- 
ment of  their  claims  than  the  creditors  of  an  individual.  At 
common  law,  they  can  enforce  their  legal  claims  only  by 
actions  at  law,  and  their  equitable  claims  by  proceedings  in 
equity  ;  and  they  can  reach  equitable  assets  belonging  to  the 
company  only  by  a  creditors'  bill,  after  having  obtained  judg- 
ment against  the  corporation.^ 

Ordinarily,  creditors  of  a  corporation  have  no  greater  rights 
against  their  debtor  than  the  creditors  of  an  individual  would 
have.  They  cannot  meddle  with  the  company's  management, 
and  can  reach  the  company's  property  only  in  pursuance  of  a 
judgment  or  decree  by  the  usual  process.^ 

King's  Case,  L.  R.  6  Ch.  109;  Hy-  difficulties.     That  was  the  principle 

am's  Case,  1  De  6.,  F.  &  J.  75;  upon  which  the  case  of  De  Pass  was 

Chinnock*s  Case,  Johns.  V.  C.  714 ;  decided,   and  by  that  principle  I 

Costello's  Case,  2  De  G.,  F.  &  J.  802 ;  abide."     Compare  De  Pass's  Case, 

Ex  parte  Kintrea,  L.  R.  6  Ch.  95;  4  De  G.  &  J.  544;  Hyam's  Case,  1 

Gilbert's  Case,  Id.   559;  Hatton's  De  G.,  F.  &  J.  75,  78;  Cbappell's 

Case,  8  Jur.  n.  s.  380 ;  Badd's  Case,  Case,  L.  R.  6  Ch.  902. 

80   Beav.    143,   affirmed  8  De  G.,  In   Re  Phillips,   18  Beav.  629, 

F.  &  J.  297.     Compare  Williams's  Lord  Romilly  said:   **The  object 

Case,  L.  R.  1  Ch.  Div.  576.  of  the  winding-up  act  was  only  to 

^  In  Coetello's  Case,  2  De  6.,  F.  settle  the  equities  between  the  part- 

&  J.  808,  Lord  Justice  Turner  said:  ners,  in  order  that,  when  the  part- 

•♦  I  do  not  see  how,  when  the  con-  nership  was  wound  up,  they  might 

tract  between  the  partners  is  that  obtain  contribution  from  each  other." 

each  may  transfer  his  shares,  any  *  Taylor  ©.  Bowker,  111  U.  8. 

one  partner  can  have   a  right  to  110;  Terry  w.  Anderson,  95  U.  S. 

complain  of  another  for  making  that  686;  Blake  v.  Hinkle,  10  Yerg.  218; 

transfer  at  a  time  when  the  com-  Sturges  v.  Vanderbilt,  78  N.  Y.  884. 

pany  may  happen  to  be  involved  in  *  See  8upra^  §  782. 
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However,  if  a  wilful  diversion  or  waste  of  the  corporate 
assets,  in  violation  of  the  equitable  rights  of  creditors,  is 
threatened,  a  court  of  equity  will  grant  a  remedy;  and 
under  these  circumstances  it  is  immaterial  whether  the  com- 
plainants be  simple  contract  or  judgment  creditors,  and 
whether  the  company's  assets  be  legal  or  equitable.  Thus, 
a  court  of  equity  will  issue  an  injunction  and  appoint  a 
receiver  in  order  to  protect  creditors  of  a  corporation  from  ir- 
reparable injury  by  waste  or  misapplication  of  the  company's 
assets,  even  though  their  claims  have  not  yet  matured.^ 

Where  no  judgment  at  law  loan  be  obtained  against  the 
corporation,  as  in  case  of  a  dissolution,  it  is  clear  that  a  court 
of  equity  will  enforce  the  lien  of  creditors  directly  upon  any 
assets  which  can  be  reached.^ 

§  861.  Right  of  Creditors  to  ratable  Distribution  after  Insol- 
vency. —  Set-off  by  Shareholders.  —  In  considering  the  equita- 
ble remedies  of  the  creditors  of  an  insolvent  corporation  it  is 
necessary  to  bear  in  mind  the  equities  existing  among  the 
creditors  themselves.  Creditora  of  a  corporation  have  similar 
rights  against  the  fund  provided  for  their  common  security ; 
and  if  the  corporation  has  become  insolvent,  and  its  assets  are 
not  sufficient  to  pay  all  of  its  debts  in  full,  each  creditor  is 
equitably  entitled  to  receive  a  ratable  share  of  the  assets 
which  remain.' 

It  follows,  for  this  reason,  that  after  proceedings  have  been 
instituted  to  obtain  a  general  distribution  of  the  assets  of  an 
insolvent  Qorporation  among  its  creditors,  the  shareholders 

>  See  supra,  §  797.  John,  25  Ala.  560;  Bank  of  Virginia 

It  seems  that,  if  a  corporation  is  v.  Adams,  1  Parsons  Sel.  Cas.  in 

wholly  insolyent,  and  has  ceased  to  £q.  534,  542;  Hodges  v.  Silver  HiU 

carry  on  business  and  to  administer  Mining  Co.,  9  Oreg.   200;  Dodge 

or  take  charge  of  its  remaining  as-  v.  Pyrolusite,  &c.  Co.,  09  Ga.  605; 

sets,  whether  legal  or  equitable,  any  Adler  v,  Milwaukee,  &c.  Brick  Co., 

creditor  may  sue  in  equity  to  pre-  18  Wis.  61,  62. 

vent  the  loss  of  his  security  through  *  Terry  v.  Anderson,  95  U.  3* 

waste,  and  to  secure  an  equal  dis-  686.     Infra,  §  1035. 

tribution  of  the  assets  among  all  the  '  With  regard  to  the  power  of 

company's  creditors.    See  Salmon  the  corporation  to  make  preferenoeSi 

17.  Hamborougfa  Co.,  Cas.  in  Ch.  see^upra,  §  802  ef/«f. 
204;   Bank  of  St.   Mary's  v.   St. 
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cannot,  when  sued  for  the  amounts  unpaid  upon  their  shares, 
set  off  debts  due  to  them  by.  the  corporation.  Under  these 
circumstances,  they  must  pay  up  their  shares  in  full,  and  are 
entitled  only  to  a  ratable  distribution  of  all  the  company's 
assets,  and  to  receive  dividends  upon  their  claims  in  common 
with  the  other  creditors.  This  rule  was  settled  by  the  Su- 
preme Court  of  the  United  States  in  Sawyer  v.  Hoag,  Jus- 
tice Miller  saying:  *^  The  debts  must  be  mutual, — must  be  in 
the  same  right.  The  case  before  us  is  not  of  that  character. 
The  debt  which  the  appellant  owed  for  his  stock  was  a  trust 
fund  devoted  to  the  payment  of  all  the  creditors  of  the  com- 
pany. As  soon  as  the  company  became  insolvent,  and  this 
fact  became  known  to  the  appellant,  the  right  of  set-off  for 
an  ordinary  debt  to  its  full  amount  ceased.  It  became  a 
fund  belonging  equally,  in  equity,  to  all  the  creditors,  and 
could  not  be  appropriated  by  the  debtor  to  the  exclusive  pay- 
ment of  his  own  claim."  ^ 

§  862.  However,  this  rule  applies  only  if  the  corporation 
is  insolvent,  and  the  contribution  of  the  unpaid   capital  is 

1  Sawyer  o.  Hoag,  17  Wall.  610,  Tallmadge  v,  Fishkill  Iron  Co.,  4 

922.     See  also  Scovill  v.  Thayer,  Baib.  382,  392;  WhitwelU.  Warner, 

105  U.  S.  143,  152;  Bissit  v.  Ken-  20  Vt.  425;  Lexington,  &c.  Ins.  Co. 

tacky  River  NaT.  Co.,  15  Fed.  Rep.  v.  Page,  17  B.  Monr.  412;  Belcher 

353;  Wilbur  t;.  The  Stockholders,  v.  AVillcox,  40  Ga.  391 ;  Life  Asso- 

18  N.  B.  R.  178;  Bristol  Milling,  ciation  v.  Levy,  33  La.  Ann.  1203. 
&c.  Co.  0.  Probasco,  64  Ind.  406;  As  to  the  method  of  adjusting 
Cochran  v.  Ocean  Dry  Dock  Co.,  the  rights  of  shareholders  who  are 
30  La.  Ann.  1365 ;  Williams  v,  also  creditors  of  the  corporation,  see 
Traphagen,  88  N.J.  £q.  57;  Good-  Terry  0.  Bank  of  Cape  Fear,  20 
win  0.  McGehee,  15  Ala.  246;  Law-  Fed.  Rep.  777;  and  see  infira,  §  898. 
renoe  0.  Nelson,  21  N.  Y.  158;  Hil-  A  shareholder  who  has  received 
lier  0.  Allegheny  County,  &c.  Ins.  dividends  out  of  the  capital  of  the 
Co.,  8  Pa.  St.  470;  Long  0.  Penn  company  cannot,  when  sued  by  a 
Ins.  Co.,  6  Pa.  St.  421.  receiver  for  the  benefit  of  creditors, 

The  same  rule  applies  to  limited  set  off  a  claim  as  creditor  of  the 

companies  in  winding  up  under  the  corporation.    Osgood  0.    Ogden,  4 

act  of  1862.    See  Grissell's  Case,  Keyes,  70. 

L.  R.  1  Ch.  528,  536,  per  Lord        It  has  been  held  that  a  ahare- 

Chelmsford;  Barnett's  Case,  L.  R.  holder  who  has  a  claim  against  the 

19  £q.  449.  With  regard  to  the  corporation  may  be  preferred  by  the 
rule  in  bankruptcy,  see  Re  Duck-  latter  in  an  assignment  for  credi- 
worth,  L.  R.  2  Ch.  578,  and  Strang's  tors.  Reichwald  0.  Commercial  Ho- 
Case,  L.  R.  &  Ch.  492.    Compare  tei  Co.,  106  HI.  489. 
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demand€d  from  the  Bhareholder  for  the  purpose  of  making  a 
general  distribution  among  all  the  company's  creditors.  It 
applies  in  general  in  winding  up  proceedings,  and  in  suits 
brought  by  receivers  and  asaignees  appointed  for  the  benefit 
of  creditors  in  general,  but  not  in  the  case  of  an  ordinary 
creditors'  bill  brought  by  a  single  creditor.^ 

The  legal  right  of  an  ordinary  debtor  of  a  corporation  to 
set  off  debts  due  to  him  from  the  company  seems  never  to 
have  been  denied,  even  where  the  company  was  insolvent 
and  in  process  of  winding  up.  There  are  manifest  reasons 
why  such  a  doctrine  ought  not  to  be  established. 

§  868.    How  Ratable  Biatribfition  is  Moured.  —  It  is  settled 

by  authority  that  an  insolvent  corporation  may,  by  virtue  of 
its  general  power  of  managing  its  assets,  make  an  assign* 
ment  preferring  particular  creditors  to  others.  This  rule, 
however,  cannot  be  defended  on  principle,  and  must  be  re- 
garded as  an  exceptional  limitation  of  the  general  doctrine, 
that  creditors  of  an  insolvent  corporation  have  a  right  to  a 
ratable  distribution  of  its  assets.'  After  a  corporation  has 
become  insolvent,  and  has  ceased  to  carry  on  its  regular  busi- 
ness, the  managing  agents  occupy  a  trust  relation  towards 
the  company's  creditors  with  regard  to  the  control  and  dispo- 
sition of  the  remaining  assets.^  Under  these  circumstances, 
it  is  their  right  and  their  duty  to  protect  the  equitable 
rights  of  all  the  creditors  equally,  and  to  prevent  particular 
creditors  from  obtaining  an  unjust  advantage  by  satisfying 
their  claims  in  full  to  the  exclusion  of  other  creditors.  The 
managing  agents  of  an  insolvent  corporation  which  has 
ceased  to  carry  on  business  may  either  distribute  its  assets 
voluntarily,  or  apply  for  the  appointment  of  a  receiver  and  a 
distribution  under  the  supervision  of  a  court  of  equity.  But 
if  particular  creditors  should  threaten  to  obtain  an  advantage 
over  other  creditors,  by  proceedings  in  attachment  or  other 
legal  remedies,  it  is  the  duty  of  the  managing  agents  to  ap« 
ply  immediately  to  the  court  to  secure  a  general  distribution 
for  the  benefit  of  all  the  creditors.    If  the  managing  agents 

>  Compare  Wheeler  v.  Millar,  90        *  Supm,  §§  802,  808. 
N.  Y.  854.  •  St^pra,  §  887. 
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fail  to  do  their  duty  in  this  respect,  and  particular  creditors 
threaten  to  secure  an  undue  share  of  the  assets,  to  the  exclu- 
sion of  the  other  creditors,  the  latter  are  entitled  to  apply 
directly  to  a  court  of  equity  for  the  appointment  of  a  re- 
ceiver and  a  ratable  distribution  of  the  company's  assets  under 
supervision  of  the  court.^ 

§  864.  Creditors'  BUit.  —  However,  a  creditor  of  an  insol- 
vent corporation  is  entitled  to  pursue  the  ordinary  legal  and 
equitable  remedies  for  the  enforcement  of  his  claims,  unless 
he  is  restrained  from  doing  so  at  the  suit  of  the  corporation, 
or  of  other  creditors.  Neither  the  corporation  nor  other 
creditors  would  be  able  to  prevent  him  from  pursuing  the 
ordinary  remedies  given  to  creditors,  except  by  instituting 
proceedings  for  the  purpose  of  securing  a  general  distribution 
of  the  company's  assets,  and  by  obtaining  the  appointment  of 
a  receiver,  or  at  least  a  restraining  order.  It  would  be  pro- 
ductive of  the  greatest  inconvenience,  and  in  many  cases 
amount  to  a  denial  of  justice,  to  require  a  judgment  creditor 
of  an  insolvent  corporation  to  bring  in  all  other  creditors,  and 
take  an  account  of  the  company's  assets  and  liabilities,  before 
obtaining  payment  of  his  claim.  There  would  clearly  be  no 
reason  fdr  bringing  in  other  creditors  where  the  corporation 
is  solvent,  or  where  all  the  creditors  can  obtain  payment  of 
their  claims  in  full  by  proceeding  against  the  shareholders 
individually.     And  even  where  the  corporation  is  insolvent, 

^.Adler  p.  Milwaukee,  &c.  Brick  upon  the  shareholders,  for  the  se- 

Co.,  13  Wis.  02,  68;  Marr  v.  Bank  curity  of  all  the  creditors.    Pfohl  v. 

of  West  Tennessee,  4  Coldw.  475;  Simpson,  74  N.  Y.   187;  and  see 

Osgood  9.   Laytin,  3  Eejes,  521.  infra,  §  897. 

See  also  Morgan  v.  New  York,  &c.         It  seems  that  where  an  ordinary 

R.  R.  Co.,  10  Paige,  200;  De  Pey-  creditors'  bill  is  filed  by  a  single 

ster  t*.  American  Fire  Ins.  Co.,  6  creditor,  the  corporation  may  pre- 

Paige,  486;  Mann  v.  Pentz,  3  N.  Y.  vent  the  complainant  from  securing 

415;  Robinson  v.  Bank  of  Darien,  an  undue  share  of  the  assets,  if 

18  Ga.  65,  108.     See  also  Innes  v.  these  are  not  sufficient  to  pay  all 

Lansing,  7  Paige,  583,  and  White-  the  creditors  in  full,  by  applying 

Wright  V.  Stimpson,  2  Barb.  370,  for  a  general  dbtribution  and  the 

which  were  cases  of  limited  part-  appointment  of  a  receiver.    Marr  v. 

nerships.  Bank  of  West  Tennessee,  4  Coldw. 

The  same  principle  applies  where  471,  488-486.     Compare  the  next 

an  individual  liability  is  imposed  section. 
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and  all  creditors  cannot  be  fully  satisfied,  any  one  may  pro- 
tect bis  rigbts,  eitber  by  joining  in  tbe  suit,  or  by  obtaining 
tbe  appointment  of  a  receiver,  and  a  general  distribution  on 
bebalf  of  all  the  parties  interested. 

It  bas  been  held,  therefore,  that  a  judgment  creditor  of  an 
insolvent  corporation  may  obtain  satisfaction  of  his  claim  by 
an  ordinary  creditors'  bill,  and  that  the  proceedings  in  such 
case  may  be  carried  on  like  a  creditors'  bill  upon  a  judgment 
obtained  against  an  individual.  Other  creditors  may  come 
in  as  parties ;  but  if  they  do  not  come  in,  a  distribution  may 
be  made  without  regard  to  their  claims.^ 

An  execution  may  undoubtedly  be  levied  upon  the  prop> 
erty  of  a  corporation,  although  it  be  insolvent  at  the  time, 
unless  a  receiver  or  assignee  in  bankruptcy  of  the  company's 
property  has  been  appointed,  or  a  restraining  order  has  been 
issued  in  a  proceeding  to  wind  up  the  company.  The  same 
is  true  of  an  attachment  before  judgment,  or  garnishee  pro« 
cess  in  aid  of  an  execution,  where  these  remedies  have  been 
provided  by  statute. 

The  appointment  of  a  receiver  or  assignee  in  bankruptcy 
after  an  execution  has  been  levied  on  property  of  a  corpora- 
tion would  clearly  not  affect  the  right  of  the  execution  cred- 

1  Barilett  v.  Drew,  57  N.  T.  687;  kaosas  Mech.,  &c.  Co.,  88  Ark.  17. 
Hatch  V.  Dana,  101  U.  8.  210;  Compare  Robinson  p.  Bank  of  Da- 
Marsh  V.  Barroughs,  1  Woods,  463;  rien,  18  Ga.  65.  This  may  be  true 
Ogilvie  P.  Knox  Insurance  Co.,  22  in  case  of  a  simple  creditors'  bill; 
How.  380;  Universal  Life  Ins.  Co.  p.  but  if  the  suit  is  a  general  proceed- 
Binford,  76  Va.  103 ;  Clapp  v,  Pe-  ing  for  the  distribution  of  the  com- 
terson,  104  HI.  26,  35;  Hickling  pany's  assets,  all  the  creditors  are 
V.  Wilson,  104  111.  54;  Crawford  entitled  to  share  ratably. 
V.  Bohrer,  60  Md.  599;  Henry  p.  Under  a  statute  providing  that 
Vermillion,  &c.  R.  R.  Co.,  17  Ohio,  the  shareholders  in  a  corporation 
187.  Compare  Hallett  p.  Hallett,  should  be  liable  **  for  the  indebted- 
2  Paige,  21 ;  Egberts  p.  Wood,  3  ness  of  such  corporation  "  to  the 
Paige,  517.     See  supra^  §  315.  amount  unpaid  on  their  shares,  it 

It  has  been  held  that  the  judg-  has  been  held  that  a  single  creditor 

ment  creditor  first  suing  is  entitled  cannot   enforce   the  liability  of  a 

to  priority  of  payment  out  of  the  shareholder,  but  that  a  general  dis- 

assets  recovered.     Miers  p.  Zanes-  tribution    is    necessary.      Ladd   p. 

ville,  &c.  Turnpike  Co. ,  13  Ohio,  Cartwright,  7  Oreg.  329  ;    Pattor- 

197;  11   Ohio,  273;   Jones  v.  Ax-  son  p.  Lynde,  106  U.  S.  519. 
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iter  to  be  paid  out  of  the  property  levied  upon.  Whether 
the  lien  of  an  attachment  levied  upon  assets  of  an  insolvent 
corporation  is  affected  by  the  subsequent  appointment  of  a 
receiver  or  assignee,  depends  upon  the  provisions  of  the 
statute  conferring  the  remedy  by  attachment.  The  general 
rule  appears  to  be,  that  after  the  lien  of  an  attachment  has 
vested  upon  property  of  a  corporation,  it  will  not  be  devested 
by  subsequent  proceedings  for  winding  up  the  company, 
unless  the  contrary  be  expressly  provided.^ 

§  865.  Judgment  agaiast  the  Corporation  is  oonolusive.  — 
The  recovery  of  a  judgment  against  a  corporation  establishes 
conclusively  the  plaintiff's  right  to  satisfy  his  judgment  out 
of  auy  assets  belonging  to  the  corporation  ;  ^  and  the  validity 
of  the  judgment  cannot  be  collaterally  attached,  either  by 
the  corporation  or  by  persons  who  may  be  in  possession  of  its 
assets.  This  rule  applies  with  full  force  where  a  judgment 
creditor  of  a  corporation  seeks  to  recover  the  capital  sub* 
scribed  by  the  shareholders ;  for  the  shareholders,  being  rep- 
resented by  the  corporation,  have  really  had  their  day  in 
court.^  However,  the  shareholders  in  a  corporation  are  enti- 
tled to  impeach  a  judgment  against  the  corporation  by  a 
direct  proceeding,  for  any  cause  which  would  enable  the 
corporation  itself  to  impeach  it.*  Other  creditors  of  the 
corporation  would  also  be  entitled  to  impeach  the  judgment 
by  a  direct  proceeding  on  the  ground  of  fraud,  if  payment 

1  In  i2«  Glen  Iron  Works,  20  Fed.  S13;  Coalfield  Co.  v.  Peck,  98  IlL 

Rep.  674,  affirming  17  Fed.  Rep.  139;  Clapp  v.  Peterson,  104  HI.  26; 

324,  it  was  held  that  the  lien  of  Henry  t>.  Vermillion,  &c.  R.  R.  Co., 

}ud(ifment  creditors  of  an  insolvent  17  Ohio,   187;  Bissit  v.  Kentucky 

corporation,  who  had  levied  writs  River  Nav.  Co.,  15  Fed.  Rep.  853, 

of  attachment  execution  under  the  and  note,  p.  360;  Burgess  v.  Selig- 

]aw8  of  Pennsylvania,  was  not  af-  man,  107  U.  S.  20;  Wetherbee  v. 

fected  by  the  subsequent  appoint-  Baker,  85  N.  J.  £q.  501;  and  see 

ment  of  an  assignee  in  bankruptcy  infra,  §  886.     Compare  Whittlesey 

of  the  corporation.  v.  Frantz,  74  N.  T.  456;  Hastings 

^  This  does  not  apply  to  property  v.  Drew,  76  N.  T.  9 ;   Chesnut  r. 

acquired  by  exercise  of  the  power  of  Pennell,  92  111.  55. 
eminent  domain ;  such  property  is        ^  Conway  v.  Duncan,  28  Ohio  St 

subject  to  a  trust  in  favor  of  the  102;  Bank  of  Wooster  v.  Stevens, 

public.    See  infra,  §  1118.  1  Ohio  St.  233,  and  oases  in  the 

*  Stephens   v.  Fox,  83   N.  T.  preceding  note. 
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of  the  judgment  out  of  the  oompany's  assetB  would  prevent 
their  own  claims  from  being  aatisfied  in  full,  or  would  reduce 
their  distributive  shares.. 

§  866.  Proceedings  against  tbe  Shareholders.  —  In  proceed- 
ings in  equity  brought  by  creditors  of  a  corporation  to  reach 
the  unpaid  capital  subscribed  by  the  company's  shareholders, 
it  is  necessary  to  consider  the  equities  of  the  shareholders,  as 
well  as  the  equitable  rights  of  creditors.  Each  shareholder 
has  an  equitable  right  to  insist  that  every  other  shareholder 
shall  contribute  his  ratable  share  in  payment  of  the  compa- 
ny's debts.^  This  equity,  however,  can  be  adjusted  only  in  a 
general  proceeding  for  a  distribution  of  the  company's  assets, 
under  the  supervision  of  a  court  of  equity.  If  an  ordinary 
creditors'  bill  or  garnishee  proceeding  is  brought  against  par- 
ticular shareholders,  the  latter  cannot  set  up  their  equitable 
right  to  contribution  from  the  other  shareholders  as  a  defence 
to  the  wholeor  a  part  of  the  plaintiff's  claim.  They  cannot 
compel  the  creditor  to  adjust  the  equities  between  the  share- 
holders. In  order  to  secure  an  adjustment  of  their  equities, 
the  shareholders  must  themselves  apply  for  a  distribution  of 
all  the  company's  assets.* 

A  judgment  creditor  of  a  corporation,  after  the  return  of 
his  execution,  is  entitled  to  bring  an  action,  on  behalf  of  him- 
self and  all  other  creditors  who  may  join  in  the  suit,  against 
the  corporation  and  its  shareholders  in  order  to  obtain  an 
account  of  the  company's  assets  and  debts,  and  to  compel  the 
shareholders  to  contribute  so  much  of  the  capital  subscribed 
by  them  as  will  be  sufficient  to  satisfy  the  claims  of  the 
plaintiff  and  other  creditors  who  may  come  in  for  payment.* 
Such  a  proceeding  may  be  maintained  although  the  creditors 
have  a  statutory  right  to  proceed  against  the  shareholders 
directly  at  law.^  No  previous  call  or  assessment  is  necessary 
to  establish  the  liability  of  tbe  shareholders.     The  solvent 

1  See  suprOf  §§  814,  816.  all  corporations  and  joint-stock  com* 

*  ^<?«pni,  $  864.  panics  shall  be  liable  for  the  in- 

*  The  corporation  should  be  made  debtedness  of  said  corporations  to 
a  party.    See  infra^  §  803.  the  amount  of  the  stock  subscribed 

^  Holmes  o.  Sherwood,  8  McCra.  and  unpaid,  and  no  more,"  merely 
405.  A  constitntional  or  statutory  reaffirms  the  common  law  rights  of 
proTision,  that  **  the  stockholders  of    creditors.     Such  a  provision  does 


§  867  ■         THE  I^W  OF  PRIVATE  GOBPOBATIO:«S.  840 

Bharefaolders  who  are  within  the  jurisdiction  of  the  court 
must  contribute  to  the  full  extent  of  their  liability,  if  neces- 
sary to  satisfy  the  cl^ms  against'the  company^  and  must  take 
their  chances  of  securing  contribution  from  the  other  share- 
holders afterwards.^ 

§  867.  ReoelTen  of  InsolTent  Corporatioui.  —  The  usual 
pi-actice  is  to  distribute  the  assets  of  an  insolvent  corporation 
through  a  receiver  or  assignee  appointed  by  the  court.  The 
powers  and  duties  of  an  officer  so  appointed  can  be  ascer- 
tained only  by  reference  to  the  terms  of  the  order  appointing 
him,  and  of  such  statutory  provisions  as  may  be  applicable. 
As  a  rule,  however,  a  receiver,  trustee,  or  assignee,  appointed 
at  the  suit  of  a  creditor  of  a  corporation,  is  held  to  represent 
both  the  company  and  its  creditors ;  and  it  is  his  duly,  as 
such  representative,  to  collect  all  funds  to  which  the  credi- 
tors are  equitably  entitled,  even  though  the  corporation 
would  be  unable  to  claim  them.  In  many  of  the  States  this 
has  been  expressly  provided  by  statute.* 

not  give  creditors  a  right  to  sue  the  v.  New  J&nej  Pottery  Co.,  46  N.  J. 

shareholders  at  law  to  recover  un-  Law,  287;   Alexander  v.  Relfe,  74 

paid  capital.    Patterson  v.  Lynde,  Mo.  496;  Sagory  r.  Dubois,  8  Sandf. 

106U.  S.  519;  Ladd  v.  Cartwright,  Ch.  466;    Nathan  v.  Whitlock,  9 

7  Oreg.  829.     See  also  Brown  v.  Paige,  152  ^  Whittlesey  r.  Delaney, 

Fisk,  23  Fed.  Rep.  228.  73  N.  Y.  571 ;  Atty.-Gen.  v.  Guar- 

The  provisions  of  the  National  dian  Mut.  L.  Ins.  Co.,  77  N.  Y.  272 ; 

Banking  Act  for  winding  up  na-  Dane  v.  Young,  61  Me.  160;   N«a- 

tional  banks  are  not  exclusive  of  tional  Trust  Co.  v,  MiUer,  33  N.  J. 

other  remedies.    A  State  court  may  £q.  155, 158;  Eyton  9.  Denbigh,  &c. 

appoint  a   receiver  of  a  national  Ry.  Co.,  L.  R.  6  £q.  488. 
bonk,  if  prior  proceedings  have  not        A  receiver  cannot,  as  a  general 

been  begun  in  the  Federal  courts,  rule,  bring  a  suit  out  of  the  State 

Wright  9.  Merchants'  Nat.  Bank,  in  which  he  was  appointed,  until 

1  Flipp.  568;  Merchants',  &c.  Nat.  his  receivership  has  been  extended 

Bank  v.  Masonic  Hall,  63  Ga.  549;  by  appointment  in  the  State  where 

Brinckerhoff  r.  Bostwick,  23  Hun^  the  suit  is  to  be  brought.     Holmes 

237.  V.  Sherwood,  3  McCra.  405.     Com- 

^  Supra,  §  315;  Holmes  v.  Sher-  pare    Chandler  v,  Siddle,   8  Dill, 

wood,  supra ;  Hodges  v.  Silver  HiU  477 ;  Glenn  v.  Williams,  60  Md. 

Mining  Co.,  9  Oreg.  200.  93.      But  a  court  will  appoint  a 

*  Sawyer  v.  Hoag,  17  Wall.  619;  receiver  to  take  charge  of  assets 

Upton  9.  Tribilcock,  91  U.  S.  45;  within  its  jurisdiction,  though  the 

Covington  Drawbridge  Co.  v.  Shep-  corporation  be  a  foreign  one,  and 

herd,  21  How.  112;  Powers  w.  Ham-  the  creditors  applying  for  a  receiver 

ilton  Paper  Co.,  60  Wis.  23;  Stokes  be  residents  of  another  State.    Na- 


841  THX  BIGHTS  OF  CBSDITOBS.  §  868 

§  868.  Powen  of  Raoelvers  and  ABsignaas  In  Ba&kmptoy.  ^- 
In  a  suit  brought  by  a  judgment  creditor  of  an  insolvent  cor- 
poration to  obtain  a  distribution  of  the  company's  assets,  a 
receiver  may  be  appointed  to  collect  all  funds  out  of  which 
the  creditors  of  the  company,  or  any  class  of  creditors,  are 
entitled  to  be  paid.  He  may  therefore  be  authorized  to  col- 
lect, not  only  the  assets  which  the  corporation  could  recover, 
but  also  any  assets  which  have  been  transferred  by  the  cor- 
poration subject  to  the  equitable  lien  of  creditors ;  ^  he  may 
likewise  be  empowered  to  compel  the  shareholders  to  contrib- 
ute any  capital  which  they  are  liable  to  contribute  for  the 
benefit  of  any  class  of  creditors,'  and  to  recover  compensation 
for  any  withdrawal  or  misappropriation  of  capital  in  violation 
of  the  rights  of  existing  creditors.^ 

However,  the  functions  of  a  receiver  of  a  corporation  are 
limited  to  the  collection  of  the  funds  out  of  which  the  credi- 
tors of  the  corporation,  or  a  class  of  creditors,  are  entitled  to 
be  paid.  A  receiver  cannot  be  empowered  to  sue  on  behalf 
of  particular  creditors,  to  establish  original  causes  of  action 
which  such  creditors  may  have  against  the  corporation  or 
against  individuals  by  whom  they  have  been  wronged.  Thus, 
if  persons  contracting  with  a  corporation  have  been  de- 
frauded by  false  representations  concerning  the  condition  of 
the  company's  capital,  their  claim  for  damages  cannot  be 
enforced  on  their  behalf  by  a  receiver  appointed  in  proceed- 
ings to  wind  up  the  company.^ 

A  receiver  or  assignee,  who  has  been  invested  with  general 
authority  to  collect  all  funds  out  of  which  the  creditors  of  a 
corporation  are  entitled  to  be  paid,  is  always  entitled  to  re- 
cover assets  which  belong  to  the  corporation ;  but  in  order 
to  recover  funds  which  the  corporation  itself  could  not 
recover,  he  must  show  that  he  represents  creditors  who  have 
an  equitable  right  to  be  paid  out  of  these  funds.^ 

tional  Trart  Co.  v.  Miller,  83  N.  J.  35  La.  Ann.  276.    The  same  role 

£q.  156.  applies  to  assigneeB  in  bankruptcy. 

^  Suproj  $  789  «<  teg.  Walker  v.  Reister,  102  U.  S.  467. 

<  Supra,  §  822.  *  McLean  v.  Eastman,  21  Hun, 

•  Supra,  §§  794,  795.  812;  Billings  v.  Bobiuson,  94  N  Y. 

^  Compare  Baymond  v,  Fklmer,  415. 
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PART  III. 

RIGirrS  OF  0BEDIT0B8  AGAINST  8HABEH0LDEB8  UNDEB 
I  8PBCIAL  8TATUT0BT  PBOVISIOKS. 

§  869.  General  Charaoter  of  tbe  Zdability  of  Shareholdan 
under  Special  FroTlsiona.  —  The  general  rule  of  the  common 
law  is,  that  the  shareholders  or  members  of  a  corporation  are 
not  liable  for  the  debts  of  the  association  except  to  the  extent 
of  the  capital  which  they  have  agreed  to  contribute  for  car- 
rying on  the  company's  business.  In  many  instances,  how- 
ever, charters  and  general  incorporation  laws  expressly  pro- 
vide that  the  shareholders  of  the  companies  formed  under 
them  shall  be  subject  to  a  further  individual  liability  to 
creditors. 

A  provision  of  this  character  does  not  increase  the  capital 
or  pecuniary  resources  of  a  corporation,  except  indirectly,  by 
increasing  its  commercial  credit ;  its  object  is  merely  to  pro- 
vide a  security  for  creditors  in  addition  to  the  security  fur- 
nished by  the  company's  capital.  The  liability  thus  assumed 
by  the  shareholders  is  solely  for  the  benefit  of  the  company's 
creditors.^  The  corporation  and  its  officers  and  agents  can- 
not dispose  of  or  control  it  in  any  manner.  They  cannot 
collect  it  by  an  assessment  upon  the  shareholders  ;  *  nor  can 
they  assign  it  to  a  trustee  for  the  benefit  of  creditors,  though 
the  corporation  be  insolvent.* 

A  receiver  invested  with  *^all  the  estate,  property,  and 
equitable  interests "  of  an  insolvent  corporation  would  have 
no  power  to  enforce  the  individual  statutory  liability  of  the 
shareholders  to  creditors ;  nor  would  the  appointment  of  such 
receiver  affect  the  rights  of  creditors  to  enforce  this  liability 
by  proceedings  against  the  shareholders  directly.^ 

1  Brifltol  V.  Sanford,  12  Blatchf.  113;  Liberty  Female  Collie  Ass. 

841;  Dutcher  v.  Marine  Nat  Bank,  v.  Watkins,  70  Mo.  13. 
Id.  435;  Lane  v.  Morris,  8  Ga.  488;        •  Wright  r.  McConnack,  17  Ohio 

and  see  the  following  seotions.  St.  88,  95. 

<  Umsted  v.  Buskirk,  17  Ohio  St        «  Famsworth  v.  Wood,  91  K.  T. 
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§  870.  How  the  XdabOltf  artoai.  —  A  provision  in  the  diar^ 
ter  or  general  law  under  which  a  corporation  was  formed, 
declaring  that  its  shareholders  shall  be  individually  liable  to 
creditors,  does  not  of  itself,  by  force  of  the  legislative  act, 
render  them  individually  liable.  It  is  merely  a  legislative 
enactment  that  any  person  who  shall  become  a  shareholder 
in  the  corporation,  or,  in  other  words,  enter  into  the  contract 
of  membership,  shall  at  the  same  time  assume  an  individual 
liability  to  the  creditors  of  the  company.  The  function  of 
the  legislature  in  creating  this  liability  is  merely  to  declare 
the  legal  effect  of  the  voluntary  acts  of  the  parties,  and  to 
enable  them  to  carry  out  their  purposes  in  a  manner  which 
would  not  have  been  authorized  at  common  law.  When  a 
person  becomes  a  shareholder  in  a  corporation,  he  agrees 
with  all  the  other  shareholders  to  unite  with  them  upon  the 
terms  provided  by  the  company's  charter ;  he  also  undertakes 
to  become  liable  to  any  person  who  shall  give  credit  to  the 
corporation,  to  the  extent  of  the  capital  which  he  has  agreed 
to  contribute.^ 

If  the  company's  charter  provides  that  the  shareholders 
shall  be  subject  to  a  special  individual  liability  to  creditors, 
persons  becoming  shareholders  agree  to  become  liable,  both 
in  a  corporate  capacity  and  individually,  to  all  persons  who 
shall  give  credit  to  the  corporation.  They  offer  to  all  the 
world  to  become  liable,  in  their  corporate  capacity,  to  the 
extent  of  the  capital  which  they  have  agreed  to  contribute 
for  the  purpose  of  carrying  on  the  company's  business, 
and  they  offer  to  become  liable  individually  to  the  amount 
expresslj'  provided  by  their  charter  or  incorporation  law. 
Parties  who  contract  with  the  corporation  contract  upon  the 
faith  of  this  liability,  held  out  as  their  security ;  and  the  offer 

808;  Jaoobson  v.  AUen,  20  Blatchf.  «  shall  be  liable  to  the  amount  of 

625;    Arenz  v.  Weir,    80   ni.  25;  the  stock  held  or  owned  by  him,'* 

Bristol  V.  Sanford,  12  Blatchf.  841;  does  not   prohibit   the   legislature 

Butcher  v.  Marine  Nat.  Bank,  Id.  from  requiring  the  shareholders  in 

435.  companies  formed  thereafter  to  as- 

^  Suproj  §  818.    A  constitutional  snme  an  additional  liability.    Allen 

provision  that  each  stockholder  in  v,  Walsh,  25  Minn.  548. 
a  corporation  thereafter  organized 
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of  the  shareholders,  being  thereby  accepted,  ripens  into  a 
binding  contract.^ 

§  871.  Contracti  into  whioli  the  Zdability  of  Sliarelioldera  does 
not  enter. —  However,  a  statutory  provision  declaring  that 
the  shareholders  in  a  corporation  shall  be  individually  liable 
to  creditors  would  not  prevent  the  execution  of  contracts 
into  which  this  liability  does  not  enter.  If  a  person  con- 
tracting with  the  corporation  should  expressly  agree  to  ac- 
cept the  obligation  of  the  corporation  without  the  special 
liability  of  its  shareholders,  he  would  not  be  able  to  charge 
the  latter.^  Such  a  provision  is  solely  for  the  benefit  of  those 
dealing  with  the  corporation,  and  may  be  waived  by  them. 
And  even  if  the  legislature  intended  that  the  liability  should 
extend  to  all  the  corporate  debts  without  exception,  the 
shareholders  could  not  be  charged  with  liability  upon  a  con- 
tract whose  express  terms  provide  that  shareholders  shall  not 
be  liable.  The  contract  would  either  be  binding  as  agreed 
upon  by  the  parties,  or  it  would  be  legally  unenforceable.* 

§  872.  It  Is  a  contract  LiablUty  within  the  Meaning  of  Stat- 
ntaa.  —  The  nature  and  extent  of  the  special  individual  lia- 
bility of  the  shareholders  of  a  corporation  necessarily  depend 
upon  the  particular  provisions  of  the  charter  or  general  law 

^  See  Terry  v.  Calnan,  18  8.  Car.  pany  Acts.      Oakes  v,  Tarquand, 

220,    227 ;     Sullivan    v.    Sallivan  L.  R.  2  H.  L.  825. 
Manuf.  Co.,  14  S.  Car.  494,  600;        *  Brown   v.  Eastern  Slate  Ca, 

Nimick  v,  Mingo  Iron  Works  Co.,  184  Mass.  599.     1°  this  case  the 

25  W.  Ya.  184;  Manvllle  v.  Edgar,  plaintiff  accepted  promissory  notes 

8  Mo.  App.  824;   Wiles  v.   Suy-  of  the  corporation  in  payment  of 

dam,  64    N.   T.   178;  Coming  v.  property  sold  to  the  company  under 

McCulIough,  1  Comst.  47,55;  Moss  a  written  contract.     At  the  same 

V,    McCullough,   5    Hill,  188,  per  time,  he  orally  agreed  with  the  di- 

Cowen,  J. ;  McMahon  v,  Macy,  51  rectors  that  the  shareholder  should 

N.  Y.  155,  per  Gray,  C.    And  see  incur  no  personal  liability  for  the 

the  following  sections.      Compare  claim.     The   court  held  that  the 

Green  v,  Beckman,  59  Cal.   545;  oral  agreement  was  binding.    See 

Terry  v.  Little,  101  U.  S.  217;  Salt  to  the  same  effect  Basshor  p.  Forbes, 

Lake  City  Nat.  Bank  v.  Hendrick-  86  Md.  154;  French  v.  Teschema- 

son,  40  N.  J.  Law,  52.  ker,  24  Cal.  518 ;  Robinson  r.  Bid- 

A  similar  result  has  been  reached  well,  22  Cal.  879,  888.     See  also 

without  the   creation   of   what  is  $upra^  §  829. 
technically    called    a    corporation,        *  Compare  ftijira,  §  748. 
under  the  English  Joint-Stock  Com- 
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under  which  the  parties  have  created  it.  It  has  been  pointed 
out,  that  this  liability  is,  in  reality^  the  result  of  an  agreement 
or  contractual  relation  formed  between  the  shareholders  and 
creditors  of  the  corporation.  Whether  this  agreement  be 
called  a  contract  or  not,  is  merely  a  matter  of  definition.  It 
may  not  be  a  contract  according  to  the  technical  rules  of  the 
common  law;  but  it  contains  every  essential  element  of  a 
contract,  and  it  is  legally  binding  by  virtue  of  statutory  en- 
actment. Clearly,  then,  it  should  be  regarded  as  a  contract 
within  the  broad  scope  and  meaning  of  the  prohibition  of  the 
Constitution  of  the  United  States  against  State  laws  impair- 
ing the  obligation  of  contracts. 

Accordingly,  it  was  held  by  the  Supreme  Court  of  the 
United  States,  that  a  State  law  repealing  a  provision  in  the 
charter  of  a  corporation,  which  made  its  shareholders  indi- 
vidually liable  to  creditors,  was  unconstitutional  and  void 
with  respect  to  existing  creditors.  Justice  Nelson,  deliver- 
ing the  opinion  of  the  court,  said:  ^^It  is  quite  clear  that 
the  personal  liability  clause  in  the  charter,  in  the  present  case, 
pledges  the  liability  or  guaranty  of  the  shareholders,  to  the 
extent  of  their  stock,  to  the  creditors  of  the  company,  and  to 
which  pledge  or  guaranty  the  shareholders,  by  subscribing 
for  stock  and  becoming  members  of  it,  have  assented.  They 
thereby  virtually  agree  to  become  security  to  the  creditors 
for  the  payment  of  the  debts  of  the  company,  which  have 
been  contracted  upon  the  faith  of  this  liability."  ^ 

§  878.  In  Coming  v.  McCullough,  the  Supreme  Court  of 
New  York  decided  that  an  action  to  charge  a  shareholder 

1  Hawthorne  r.  Calef ,  2  Wall.  10,  by  an  issue  of  new  shares.    Nassau 

22;  Conantw.  Van  Schaick,  24  Barb.  Bank  v.  Brown,  80  N.  J.  Eq.  478. 

87;  Provident  Savings  Inst.  v.  Jack-  And  see  sti^ara,  §§  816,  816. 
son  Place,  &o.  Rink,  52  Mo.  552;        The  special  liability  cannot  be 

St.  Louis  Ry.  Supplies,  &c.  Co.  v.  imposed  upon  the  shareholders  by 

Harbine,  2Mo.  App.  134;B]akeman  retroactive  law.     Fairchild  v.  Ma- 

V.  Benton,  9  Mo.  App.  107.  Compare  sonic  Hall  Ass.,  71  Mo.  526. 
Tick  V.  La  Rochelle,  57  Miss.  602.  But  if  a  corporation  increases  its 

However,  the  individual  liability  capital  under  a  general  law  impos- 
elause  may  be  repealed  as  to  future  ing  the  liability,  the  subscribers  for 
creditors,  or  as  to  shareholders  be-  the  new  shares  will  be  liable.  Tib- 
coming  members  of  the  company  bals  v.  Libby,  87  HI.  142. 
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with  individual  liability  for  debts  of  the  corporation  was  not 
^^  an  action  upon  a  statute  for  a  forfeiture  or  cause/'  within 
the  meaning  of  the  three  years'  statute  of  limitations  appli- 
cable to  actions  of  that  class.  The  court  held  that  the  indi- 
vidual liability  of  a  shaieholder  was  founded  upon  contract^ 
and  that  an  action  to  enforce  this  liability  could  therefore  be 
brought  at  any  time  within  six  years.^ 

In  Carrol  v.  Green,'  the  Supreme  Court  of  the  United 
States  decided  that  a  suit  brought  to  enforce  the  special  indi* 
vidual  liability  of  the  shareholders  of  a  corporation  was  barred 
by  a  statute  of  limitations  providing  that  ^^  actions  of  debt 
upon  any  lending  or  conti-act,  without  specialty/*  should  be 
brought  witliin  four  years.  It  was  atgued  that  the  liability 
was  created  by  statute,  and  therefore  a  debt  by  specialty. 
But  the  court  held  that  the  shareholders  were  liable  by  rea- 
son of  their  voluntary  agreement  to  the  terms  of  their  char- 
ter of  incorporation. 

Again,  in  Norris  v.  Wrenschall,'  it  was  held  that  an  act 
enabling  a  plaintiff  to  facilitate  the  recovery  of  judgment  by 
filing  an  affidavit  with  his  declaration,  in  *^  every  suit  where 
the  cause  of  action  is  a  contract,  whether  in  writing  or  not, 
or  whether  express  or  implied,"  was  applicable  to  a  suit 
brought  to  enforce  the  individual  liability  of  a  shareholder. 

§  874.  Zaability  of  Bhareholderi  in  Foreign  Corporations.  — 
The  contract  of  a  shareholder  is  measured  by  the  charter  or 
constating  instruments  of  the  company  of  which  he  agrees  to 
become  a  member.  When  a  person  agrees  to  become  a 
shareholder  in  a  corporation  chartered  by  a  foreign  State,  he 
must  necessarily  be  held  to  contract  with  reference  to  all 
laws  of  that  State  which  enter  into  the  constitution  of  the 
company;  and  if  the  charter  or  incorporating  act  of  the 
company  provides  that  its  shareholders  shall  be  individually 
liable  to  creditors,  he  will  become  individually  liable  to  the 

»  Corning  ».  McCuUough,  1 N.  Y.  «  Carrol  v.  Green,'  02  U.  8.  60e. 

47.    See  also  Story  v.  Furman,  26  Compare  BuUard  v.  Bell,  1  Mason, 

N.  Y.  215;  Terry  v.  Calnan,    13  248. 

8.  Car.  220,  227.    Compare  Lawler  •  Norris  v.  Wrenachall,  34  Md. 

V.  Burt,  7  Ohio  St.  840.  492. 
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same  extent  as  any  other  membeT,  not  because  he  is  bound 
by  the  laws  of  the  State  where  the  company  was  incorpo- 
rated} but  because  he  has  voluntarily  agreed  to  the  terms  of 
the  company's  constitution.^  On  the  other  hand,  if  the  con- 
stitution to  which  a  corporator  has  agreed  does  not  provide 
for  individual  liability  to  creditors,  he  cannot  be  charged 
with  individual  liability  anywhere.  A  State  would  have  no 
power  to  impose  a  liability  upon  the  shareholders  of  a  foreign 
corporation  unless  they  are  within  the  jurisdiction  of  the 
State.  And  it  will  not  be  presumed  that  the  legislature 
intended  that  a  general  law  imposing  a  liability  upon  share- 
holders should  apply  to  the  shareholders  in  foreign  cor- 
porations, even  though  they  be  within  the  jurisdiction  of 
the  State,  unless  the  will  of  the  legislature  has  been  clearly 
expressed.' 

§  87  &•  Svita  againit  Sbareholdan  in  Foreign  Corporations.  — - 
It  seems  clear,  upon  principle,  that  a  creditor  of  a  corpora- 
tion whose  shareholders  are  individually  liable  for  its  debts 
may  maintain  a  suit  to  enforce  this  liability  wherever  he  can 
obtain  jurisdiction  over  the  necessary  parties.^  The  right  to 
maintain  a  suit  of  this  character  outside  of  the  jurisdiction  of 
the  State  by  which  the  corporation  was  chartered  does  not 
depend  upon  the  comity  of  the  State  where  the  suit  is 
brought,  or  its  willingness  to  recognize  and  give  effect  to  the 
laws  of  a  foreign  State ;  it  depends  upon  the  willingness  of 
the  courts  to  enforce  a  contract  validly  entered  into  between 
the  parties  in  another  jurisdiction.  A  refusal  to  grant  a 
remedy  in  a  case  of  this  kind  would  not  be  a  refusal  to  en- 
force a  foreign  law ;  it  would  be  simply  a  denial  of  justice. 


^  Payson  v.  Withers,  5  Hiss.  269,  Ez  parte  Van  Riper,  20  Wend.  614; 

278;   Hodgson  v.  Cheever,  8  Mo.  Hodgson  v.  Cheever,  8  Mo.  App. 

App.  818.  818;  Lowry  v.  Inman,  46  N.  Y.  119; 

*  Compare  Merrick  v.  Van  Sant-  Cnykendall  9.  Miles,  10  Fed.  Rep. 
voord,  84  N.  Y.  208;  Seymour  v.  842;  Hutchins  v.  New  England  Coal 
Stnrgess,  26  N.  Y.  184;  McDonough  Mining  Co.,  4  Allen,  580;  Bond  v. 
V.  Phelps,  15  How.  Pr.  872.  And  Appleton,  8  Mass.  472;  Sackett'a 
see  infra.  Chapter  XIH.  Harhoor  Bank  v.  Blake,  8  Rich.  £q. 

•  AnHman's  Appeal,  98  F^.  St.  225;  Paine  v.  Stewart,  88  Conn. 
605;  Flash  p.  Conn,  109  U.  S.  871;  517. 
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§  876.  However,  the  remedy  provided  by  law  for  the  en- 
forcement of  a  contract  does  not  enter  into  the  contract  itself; 
it  is  purely  a  matter  of  municipal  regulation,  and  may  there- 
fore be  altered  at  any  time  without  impairing  any  rights  of 
the  contracting  parties.^  This  rule  applies  with  full  force 
to  the  individual  liability  of  shareholders  in  a  corporation. 
The  individual  liability  of  shareholders  results  from  their 
voluntary  agreement  under  the  statute;  but  if  the  char- 
ter or  general  law  providing  this  liability  at  the  same  time 
provides  a  particular  remedy  for  enforcing  it,  the  remedy 
provided  by  the  statute  does  not  enter  into  the  agreement; 
it  results  entirely  from  the  legislative  enactment.  For  this 
reason  it  follows  that  the  individual  liability  of  shareholders 
can  be  enforced  in  a  foreign  State  only  by  the  remedies  pro- 
vided by  the  laws  of  that  State ;  legislative  provisions  provid- 
ing particular  remedies  for  enforcing  this  liability  have  no 
extra-territorial  force.  And  even  though  the  contracting 
parties  intend  to  make  a  provision  of  this  character  a  part  of 
their  contract,  they  cannot,  by  their  agreement,  alter  the 
established  practice  of  the  courts. 

Upon  this  principle,  it  was  held  in  Massachusetts,  that  the 
provisions  of  the  laws  of  New  York  authorizing  joint-stock 
companies  to  sue  and  be  sued  in  the  first  instance  in  the 
name  of  their  managing  officers  would  not  be  given  effect  in 
Massachusetts,  and  that  the  member  of  a  joint-stock  com- 
pany formed  in  New  York,  being  partners  in  fact,  were 
suable  in  Massachusetts  as  partners.* 

§  877.  The  IdablUty  of  Shareholdan  im  not  a  Statatory  Pen- 
alty. —  It  has  sometimes  been  held  that,  if  the  shareholders 
in  a  corporation  are  made  individually  liable  for  the  corporate 
debts  in  case  they  fail  to  comply  with  certain  conditions  pre- 
scribed by  law,  the  liability  so  imposed  is  a  statutory  penalty, 
and  cannot  be  enforced  outside  of  the  State  by  whose  laws  it 

^  Hodgson  V.  Cheever,  8  Mo.  App.        >  See  Taft  v.  Ward,  106  Mass. 

818;  Drinkwater  f.  Portland  Marine  518;   Gott  v.  Dinsmore,  111  Mass. 

Ry.  Co.,  18  Me.  86;  Taft  v.  Ward,  45;  Boston,  &c.  R.  R.  Co.  v.  Pear- 

106  Masii.  518.    And  see  Erickaon  son,  128  Mass.  445.    On  this  sab- 

r.  Nesmith,  infra,  §  904.  ject  see  infra,  §  989. 
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was  imposed.^  This  doctrine  can  be  supported  only  on  the 
theory  that  the  statatory  provision  imposing  the  liability  is 
in  the  nature  of  a  police  regulation,  and  that  it  was  not  im- 
posed by  the  legislature  for  the  benefit  of  those  dealing  with 
the  company,  and  does  not  enter  into  the  obligations  which 
the  company  assumes.'  If  the  liability  was  imposed  by  the 
legislature  for  the  benefit  of  those  dealing  with  the  company, 
and  does  enter  into  the  corporate  obligations,  the  mere  fact 
that  it  is  in  the  nature  of  a  penalty  would  not  be  a  ground 
for  refusing  to  enforce  it  in  a  foreign  State,  any  more  than  it 
would  be  a  reason  for  refusing  to  enforce  a  forfeiture  or  a  pe- 
nal bond.  Indeed,  there  seems  to  be  no  good  reason  why  the 
liability  of  shareholders  in  a  corporation  for  debts  of  the  asso- 
ciation should  not  be  regarded  in  every  instance  like  any  other 
just  obligation  between  parties,  and  enforced  wherever  juris- 
diction of  the  parties  can  be  obtained.  The  shareholders  in 
a  corporation  constitute  the  association,  and  the  corporate 
obligations  are  really  incurred  on  their  behalf.  A  statute 
providing  that  the  shareholders  shall  be  individually  lia- 
ble for  obligations  incurred  on  their  behalf,  can  hardly  be 
deemed  a  penal  law,  even  though  the  liability  be  imposed  for 
a  non-performance  of  specified  conditions.  It  would  simply 
be  a  law  adjusting  the  rights  and  obligations  of  the  creditors 
and  shareholders*  It  is  not  necessaiy  that  the  liability  of  the 
shareholders  should  be  the  result  of  a  contract,  in  order  to  be 
enforceable  in  another  State.  The  general  rule  is  that  the 
courts  will  enforce  any  obligation  incurred  in  another  State, 
whether  it  be  the  result  of  a  contract,  or  of  a  tort,  or  of  the 
violation  of  a  statutory  right ;  the  exception  to  the  rule  is 
that  the  courts  will  not  enforce  a  statutory  obligation  imposed 
by  a  foreign  State  for  the  purpose  of  enfprcing  a  rule  of  pub- 

1  It  has  been  held  that  saoh  a  880;  Lawler  v.  Burt,  7  Ohio  St.  840; 

liability  is  a  '« statatory  penalty  "  Cady  v.  Smith,  12  Neb.  628,  680. 
within  the  meaning  of  statates  of        *  The  State  might  repeal  such  a 

limitation.    Gridley  v.  Barnes,  1()8  law  at  any  time  without  impairing 

111.  211.    And  that  it  does  not  sur-  the  constitutional  rights  of  exist- 

vive  the  death  of  a  shareholder,  ing  creditors.    Compare  Gregory  v. 

Diversey   v.  Smith,   108  HI.    878.  German  Bank  of   Denver,  8  CoL 

See  also  Cable  v.  McCune,  26  Mo.  882. 
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lie  policy,  and  not  for  the  purpose  of  adjusting  the  priyate 
rights  of  individuals. 

It  seems  reasonable,  therefore,  to  draw  a  distinction  be- 
tween the  liability,  which  is  sometimes  imposed  upon  the 
directors  of  a  corporation,  for  a  failure  to  perform  certain 
duties  prescribed  by  law,  and  the  liability  imposed  upon  the 
shareholders.  The  directors  are  merely  the  agents  of  the 
corporation,  and  are  not  in  a  contractual  relation  to  the  com- 
pany's creditors.  They  are  liable  at  common  law  and  in 
equity  to  make  just  compensation  for  any  wrong  done  to 
creditors  by  an  invasion  of  their  legal  or  equitable  rights. 
Any  additional  liability  imposed  by  statute  is  a  penalty,  and 
not  compensation  awarded  to  adjust  the  private  rights  of 
parties.^ 

§  878.  Zdabillty  of  Shareholders  oompared  with  that  of  Part* 
nan.  —  Statements  frequently  occur  in  the  books,  that  the 
liability  of  the  shareholders  in  a  corporation,  under  a  particu- 
lar statutory  provision  imposing  a  special  individual  liability 
to  creditors^  is  that  of  partners^  to  the  extent  indicated  by 
the  legislature.^  The  meaning  of  these  statements  is  not 
always  clear. 

Whether  or  not  shareholders  are  partners  depends  upon 
the  meaning  of  the  word  ^'  partners.'*  Shareholders  in  a  cor- 
poration are  undoubtedly  partners  within  a  broad  meaning  of 
the  term,  and  this  is  true  whether  they  are  subject  to  a  spe- 
cial individual  liability  to  creditors  or  not.^  But  it  is  equally 
a  fact,  that  they  are  not  partners  within  the  narrow  meaning 
of  the  term  ^^  partners  "  under  the  common  law.  The  very 
object  of  an  act  of  incorporation  is  to  enable  the  shareholders 

^  See  tfi^  §  006  et  teq,  under  section  12;  the  former  cause 

In  Wiles  v,  Suydam,  64  N-  Y.  of  action  being  upon  contract,  the 

173,  it  was  held  that  a  person  who  latter  upon  a  statute  for  a  penalty 

was  both  shareholder  and  director  or  forfeiture. 

of  a  corporation  organized  in  New  *  See  Thompson  v.  Meisser,  108 

York,  under  the  act  of  1848,  chap.  Dl.  859 ;  Buchanan  o.  Meisser,  105 

40,  could  not  be  sued  in  the  same  111.  688 ;   Marshall   v.   Harris,  55 

action  for  his  individual  liability  Iowa,  182. 

as  shareholder  under  section  10  of  *  See  iupra^  §|  1,7. 

the  act,  and  his  liability  as  director 


\ 
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to  form  an  association  which  is  not  a  common  law  partnership, 
and  is  not  subject  to  the  technical  rules  of  the  common  law. 
The  fact  that  the  shareholders  in  a  corporation  are  subject  to 
an  indiyidual  liability  to  creditors  would  merely  constitute 
one  point  of  resemblance  between  the  association  and  a  com- 
mon law  partnership,  but  it  would  not  render  the  association 
a  common  law  partnership,  nor  would  it  make  the  sharehold- 
ers common  law  partners.  To  reason  that,  because  the  liability 
of  the  shareholders  under  the  statute  resembles  the  liability 
of  partners  under  the  common  law,  therefore  it  must  be  gov- 
erned by  the  technical  rules  of  the  common  law  applicable  to 
the  liability  of  partners,  indicates  a  confusion  of  ideas.^  The 
special  individual  liability  of  shareholders  depends  upon  stat- 
utory enactment  and  the  agreement  of  the  shareholdei-s,  and 
its  character  and  extent  can  be  ascertained  only  by  construe* 
tion  of  the  charter  or  law  under  which  it  is  created. 

§  879.  Shareholden  are  not  Suretlas  or  Guarantors  of  the 
Corporation.  —  It  has  sometimes  been  said  that  the  individual 
liability  assumed  by  the  shareholders  of  a  corporation  for  the 
eecurity  of  creditors  is  that  of  guarantors  or  sureties  of  the 
corporation.^  Statements  of  this  character  must  always  be 
considered  with  reference  to  the  particular  subject  matter  to 
which  they  are  applied.  It  is  a  truth  which  no  legislative 
act  or  judicial  decision  can  alter,  that  a  corporation  eeosists 
of  its  shareholders,  and  that,  when  shareholders  beeeme  indi- 
vidually liable  for  debts  of  their  corporation,  tbey  become 
individually  liable  for  debts  which  they  themselves  owe  in  a 
corporate  capacity.  This  individual  liability  may  be  in  some 
respects  similar  to  that  of  suretyship,  but  it  is  certain  that 
the  shareholders  are  not  in  fact  sureties,  within  the  accepted 
meaning  of  that  term.^    To  hold  that,  leeau»e  shareholders 

^  See,  for  example,  Thompson  v.  after  a  transfer  of  their  shares,  the 

MeiBser,  108  111.  858.  liability  is  in  equity  similar  to  that 

*  Moss  V.  Averell,  10  N.  T.  450 ;  of  a  surety  after  a  transfer,  the 
Belmont  v.  Coleman,  21  N.  Y.  06.  transferee  becoming  the  principal 
See,  however,  Craig's  Appeal,  82  obligor  as  between  himself  and  the 
Pa.  St.  386;  Sonoma  Valley  Bank  prior  holder  of  the  shares.  Wheeler 
r.  Hill,  58  Cal.  107.  v   Faurot,  87  Ohio  St.  26.    /n/ra, 

*  Where  shareholders  are  liable    |  888  €i  seq, 
TCI*  II.  —  20 
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are  called  sureties  within  a  special  meaning  of  that  term,  their 
liability  must  be  governed  by  the  principles  of  ordinary 
suretyship,  would  plainly  be  illogical. 

In  Hanson  v.  Donkersley,^  the  Supreme  Court  of  Michigan 
held  that  the  liability  of  shareholders,  under  a  statute  render- 
ing them  individually  liable  for  labor  performed  for  the  cor- 
poration, was  that  of  sureties ;  and  that  for  this  reason  they 
were  discharged  from  liability  for  the  claims  of  a  laborer  who 
had  given  time  to  the  corporation  by  accepting  a  promissory 
note  payable  at  a  future  day.  If  the  court  had  borne  in  mind 
that  the  indulgence  given  to  the  corporation  was  in  fact  given 
to  the  shareholders  themselves,  acting  in  a  corporate  capacity 
through  agents  of  their  own  appointment,  a  different  conclu- 
sion would  probably  have  been  reached. 

§  880.  Confttfuotlon  of  Provliloiis  imposing  ZhdiTidiiml  Ua- 
bility.  —  In  construing  a  statutory  provision  imposing  indi- 
vidual liability  upon  the  members  of  a  corporation,  it  is  the 
duty  of  the  courts  to  ascei-tain  and  carry  out  the  intention 
of  the  legislature.  To  lay  down  any  arbitrary  rule  for  the 
construction  of  a  particular  class  of  statutes  is  manifestly 
contrary  to  reason,  and  can  only  lead  to  error  and  perver- 
sion of  justice.^  Accordingly,  it  was  held  by  Justice  Story, 
in  Carver  t;.  Braintree  Manufacturing  Company,^  that  the 
words  ^*  debts  contracted,"  in  a  statute  imposing  individ* 
ual  liability  upon  the  shareholders  of  a  corporation  for  all 
debts  contracted  during  their  membership  in  the  company, 
were  intended  to  embrace  all  liabilities  incurred  by  the  com- 
pany, either  ex  contractu  or  ex  delicto^  and  therefore  included 
a  claim  for  unliquidated  damages  on  a6count  of  an  infringe- 
ment of  a  patent.  However,  the  generally  accepted  doctrine 
Hcems  .to  be  that  the  word  ^^  debts,'^  in  a  statute  of  this  char- 
acter, refers  only  to  obligations  incurred  by  the  corporation 

^  Hanson  v.  Donkersley,  37  Mich.  Compare  Gray  o.  Coffin,  9  Cusb. 

184.    Compare  Grand  Rapids  Sav-  199;  Dane  i;.  Dane  Manuf.  Co.,  14 

ing^  Bank  0.  Warren,  52  Mich.  557.  Gray,  489;   Potter  v.  Stevens  Ma- 

^  Carver  p.  Braintree  Manuf.  Co.,  chine  Co.,  127  Mass.  592;  Meyer  o. 

2  Story,  447-451;  Bohn  o.  Brown,  Pennsylvania  Slate  Co.,  71  Pa.  St 

88  Mich.  257;  Lane  o.  Morris,  8  Ga.  298;  Chase  v.  Lord,  77  N.  Y.  L 

475;   Ingalls  o.  Cole,  47  Me.  540.  •  2  Story,  432,  447. 
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ex  contractu^  and  not  to  liabilities  for  torts  committed  by  the 
company's  agents.^ 

The  debts  for  which  the  shareholders  are  liable  by  statute 
undoubtedly  include  interest  accrued  against  the  corporation. 

Where  the  liability  of  the  shareholders  is  limited  by  the 
statute  to  a  certain  amount,  as,  for  example,  to  double  the 
amount  of  their  shares,  they  may  be  charged  to  that  amount, 
together  with  interest  thereon  from  the  commencement  of 
the  suit  or  from  the  time  when  their  liability  matured.^ 

§  881.  Bztent  of  the  special  ZndiTldnal  Liability. —  It  WOuld 
be  a  departure  from  the  plan  of  this  treatise  to  examine  in 
detail  all  the  different  statutory  proyisions  by  which  indi- 
vidual liability  has  been  imposed  upon  the  members  of  in- 
corporated companies.  The  nature  and  extent  of  the  liability 
imposed  vary  greatly  in  different  States  and  under  different 
charters  and  general  laws,  and  it  is  often  impossible  to  rec- 
oncile the  conclusions  reached  by  different  courts  in  the  con- 
struction of  provisions  apparently  similar  in  terms. 

Sometimes  the  liability  imposed  is  a  general  one  for  all  the 
company's  debts.  Under  a  provision  of  this  character,  the 
corporators  have  been  held  liable  to  creditors  as  partners,  or 
members  of  a  simple  joint-stock  company.'    In  many  cases, 

1  See  Mill  Dam  Foundery  Co.  v.  Weiss  v.  Mauch  Chunk  Iron  Co., 

Hovey,  21  Pick  417,  455;  Child  o.  58  Pa.  St.  205;  Reading  Industrial 

Boston,  &c.  Iron  Works,  137  Mass.  Manuf.  Co.  v.  GraefF,  64  Pa.  St. 

516;    Doolittle  v.  Marsh,  11  Neb.  395;  Weigley  v.   Coal  Oil   Co.,  5 

243 ;  Dryden  o.  Kellogg,  2  Mo.  App.  Phila.  67 ;   Moyer  v,  Pennsylvania 

93:  and  compare  Cable  v.  McCune,  Slate  Co.,  71  Pa.  St.  298. 
26  Mo.  371:  Heaoock  v.  Sherman,        '  See  Casey  v.  Galli,  94  U.   S. 

14  Wend.  58;   Archer  r.  Rose,  3  673;  Handy  v.   Draper,  89  N.  T. 

Brewster,  264;  Bohn  v.  Brown,  33  334;  Burr  v.  Wiloox,  22  N.  Y.  551. 

Mich.  257.  Compare  Munger  r.  Jacobson,  99 

As  to  when  a  debt  is  deemed  to  El.  349;  Cole  v.  Butler,  43  Me.  401; 

have  been  contracted,  see  Garrison  Sackett's  Harbour  Bank  v.  Blake, 

V.  Howe.  17  N.  T.  464,  466;  Byers  3  Rich.  Eq.  225. 
r.  Franklin   Coal  Co.,  106  Mass.        *  See  Planters'  Bank  v.  Bivings- 

131 .  Tine,  &c.  Manuf.  Co.,  10  Rich.  L.  95; 

In  some  cases  the  shareholders  Southmayd  r.   Russ,  3  Conn.   52; 

have  been  made  individually  liable  Middletown  Bank  r.  Magill,  5  Conn, 

for  certain  classes  of  debts  only,  as  28;  Deming  v.  Bull,  10  Conn.  409; 

for  debts  incurrpd  by  the  corpora-  Coming  r.  McCuUough,   1  ComRt. 

tion  for  labor  and  supplies.     See  47;    Conant   v.   Van    Schaick,   24 
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boweyer,  only  a  limited  liability  is  provided.  Thus,  the 
shareholders  of  some  corporations  are  declared  individually 
liable  to  creditors  ^^  to  double  the  amount  of  the  stock  held 
by  them/'  or  ^^to  an  amount  equal  to  the  amount  of  the 
stock  held  by  them."  Under  provisions  of  this  character  each 
shareholder  is  individually  liable  to  the  extent  of  the  par 
value  of  his  shares,  after  the  shares  have  been  fully  paid  up.^ 
In  other  cases  each  shareholder  is  rendered  liable  to  the 
creditors  of  the  corporation  "  ratably,"  or  for  "  such  propor- 
tion of  all  its  debts  and  liabilities  as  the  amount  of  its  capital 
stock  owned  by  him  bears  to  the  whole  capital  stock."  ' 

§  882.  UabiUty  of  Bhareholdsn  in  National  Banks.  —  The 
Act  of  Congress  of  1864  provides  that  the  shareholders  in 
a  national  bank  shall  be  ^^individually  responsible,  equally 
and  ratably,'  and  not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  association,  to  the  extent  of  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares."  When  a 
national  bank  is  insolvent,  the  extent  to  which  the  individ- 
ual liability  of  the  shareholders  shall  be  enforced  is  fixed  by 
the  order  of  the  Comptroller  of  the  Currency,  and  such  order 
is  conclusive  upon  the  shareholders.  If  the  order  is  to  collect 
an  amount  equal  to  the  full  par  value  of  the  shares,  the  re- 
ceiver of  the  bank  must  sue  each  shareholder  at  law  for  the 
amount,  together  with  interest  from  the  date  of  the  order.' 

The  method  of  adjusting  the  liability  of  the  shareholders 

Barb.  87;  Allen  v.  Sewall,  2  Wend.  Lewis  v.  St  Charles  County,  5  Mo. 

827;  Moss  v.  Averell,  10  N.  Y.  459;  App.  225. 

£r]ck8on  v.  Nesmith,  46  N.  H.  871;        ^  Larrabee  v,  Baldwin,  35  Cal. 

DaTidson  v.  Rankin,  84  Cal.  508;  155,178;  Morrow  v.  Superior  Court, 

Young  V.  Rosenhaum,  89  Cal.  646.  64CaL  883;  Adkins  v.  Thornton,  19 

Compare  New  England  Commercial  6a.  825;  Branch  v.  Baker,  58  6a. 

Bank  v.  Newport,  &c.  Factory  Co.,  512;  Dane  v. Young,  61  Me.  160;  Cas- 

6  R.  I.  154.  tleroan  v.  Holmes,  4  J.  J.  Marsh.  1. 

^  Perry  o.  Tomer,  55  Mo.  418;  Compare  Lane  v.  Harris,  16  6a.  217; 

Booth  V.  Campbell,  87  Md.  622;  Crease  o.  Babcock,  10  Mete.  (Mass.) 

Norris   v.   Johnson,  84  Md.  485;  557. 

Matthews  v.  Albert,  24  Md.  527.        *  See  Casey  v.  6alli.  94  U.  S.  673; 

Compare  Schricker  v.  Ridings,  65  Kennedy  v.   6ib8on,  8  Wall.  498; 

Mo.  208;  6ay  v.  Keys,  80  Dl.  418;  Bailey  v.  Sawyw,  4  DiU.  463. 
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was  pointed  oat  by  the  Supreme  Codrt  of  the  United  States 
as  follows :  ^^  In  the  process  to  be  pursued  to  fix  the  amount 
of  the  separate  liability  of  each  of  the  shareholders,  it  is  ne- 
cessary  to  ascertain,  —  1.  the  whole  amount  of  the  par  value 
of  all  the  stock  held  by  all  the  shareholder9 ;  2.  the  amount 
of  the  deficit  to  be  paid  after  exhausting  all  the  assets  of  the 
bank ;  8.  then  to  apply  the  rule  that  each  shareholder  shall 
contribute  such  sum  as  will  bear  the  same  proportion  to  the 
whole  amount  of  the  deficit  as  his  stock  bears  to  the  whole 
amount  of  the  capital  stock  of  the  bank  at, its  par  value. 
There  is  a  limitation  of  this  liability.  It  cannot  in  the  ag- 
gregate exceed  the  entire  amount  of  the  par  value  of  all 
the  stock*  The  insolvency  of  one  stockholder,  or  his  being 
beyond  the  jurisdiction  of  the  court,  does  not  in  any  wise 
affect  the  liability  of  another ;  and  if  the  bank  itself,  in  such 
case,  holds  any  of  its  stock,  it  is  regarded  in  all  respects  as  if 
such  stock  were  in  the  hands  of  a  natural  person,  and  the 
extent  of  the  individual  liability  of  the  other  stockholders 
is  computed  accordingly/'^ 

§  888.  Conditions  Preoedent.  —  Prooeedings  against  the  Cor* 
poration.  —  The  special  individual  liability  of  the  members  of 
a  corporation  is  not  intended  to  be  the  primary  source  for  the 
payment  of  the  corporate  debts.  The  fund  subscribed  by 
the  shareholders  at  the  formation  of  their  company  is  ex- 
pected to  be  the  company's  sole  working  capital,  and  the 
means  of  satisfying  its  creditors;  any  additional  individual 
liability  assumed  by  the  corporators  is  intended  merely  as  a 
secondary  security  for  creditors,  in  case  the  capital  supplied 
for  cairying  on  the  company's  business  should  be  lost  in 
speculation.  For  this  reason,  it  is  a  condition  in  nearly  all 
provisions  imposing  individual  liability*  upon  the  shareholders 
of  incorporated  companies,  that  creditors  must  first  exhaust 
their  remedies  against  the  corporation  and  its  assets,  by  ob- 
taining judgment  and  issuing  execution,  before  they  can 

1  United  States   v.    Knox,   102  1   R.  I.  876;   Re  Hollisier  Bank, 

U.   S.  422,  425,  p^  Mr.  Jnstioe  27  N.  T.  308;  Adkins  o.    Thorn- 

Swayne.    Compare  Crease  o.  Bab-  ton,  19  Ga.  826;  Robinson  v.  Lane, 

cock,  10  Mete.  (Mass.)  625;  At-  Id.  887;  Wiswell  v.  Starr,  48  Me. 

wood  V.  R.  I.  Agricoltural  Bank,  401. 
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proceed  against  the  shareholders  individually.  As  a  rule, 
this  is  expressly  provided  for  by  the  statute  or  charter 
under  which  the  liability  is  created ;  but  even  where  there 
is  no  express  provision  to  that  effect,  it  may  fairly  be  im- 
plied from  the  character  of  the  liability  and  the  intention  of 
the  parties.^ 

However,  proceedings  against  the  corporation  are  not  re- 
quired as  a  condition  precedent  to  the  right  to  charge  its 
shareholders  individually,  where  they  would  be  impossible  or 
nugatory.  Hence,  if  the  corporation  has  been  dissolved  or 
thrown  into  bankruptcy,^  or  placed  in  the  hands  of  a  re- 
ceiver,^ judgment  and  execution  against  the  company  are 
not  necessary  before  proceeding  against  the  shareholders  in- 
dividually. 

§  884.  It  should  be  observed,  also,  that  a  single  judgment 
creditor,  whose  execution  has  been  returned  unsatisfied, 
may  usually  file  a  bill  in  equity  for  the  purpose  of  enforcing 
the  individual  liability  of  the  shareholders  on  behalf  of  aU 
the  company *s  creditors.  In  such  a  proceeding  the  pro- 
ceeds of  the  liability  of  all  the  shareholders  are  regarded  as 

^  McClaren  v.  Franciscns,  43  Mo.  It  has  been  held  that,  if  the 
452;  Wright  v.  McCormack,  17  statute  requires  a  jadgment  and  ex- 
Ohio  St-  95 ;  Wehrman  v.  Reakirt,  ecution  against  the  corporation  be- 
1  Ciu.  Sap.  Ct.  230;  Bush  v.  Cart-  fore  the  shareholders  can  be  charged 
Wright,  7  Oreg.  329;  Lane  v.  Harris,  with  the  special  individual  liability, 
16  6a.  217;  Drinkwater  t^.  Portland  a  judgment  and  execution  in  the 
Marine  Ry.  Co.,  18  Me.  35;  Dauchy  State  where  the  corporation  was 
V.  Brown,  24  Vt.  197;  Cambridge  formed  are  necessary.  Rocky  Monn- 
Water- Works  v.  Somerville  Dyeing,  'tain  Nat.  Bank  v.  Bliss,  89  N.  T. 
&c.  Co.,  4  Allen,  239.  See  Touoey  338;  Yiele  v.  Wells,  9  Abb.  N.  C. 
V,  Bowen,  1  Biss.  81;  Handy  v,  277;  Dean  v.  Mace,  19  Hun,  391. 
Draper,  89  N.  Y.  334,  reversing  23  *  See  Shellington  v.  Rowland,  63 
Hun,  256.  Compare  Patterson  v,  N.  Y.  371;  67  Barb.  14;  Flash  ». 
Wyomissing  Manuf.  Co.,  40  Pa.  Conn,  109  U.  S.  371 ;  State  Savings 
St.  117;  Means's  Appeal,  85  Pa.  Ass.  v.  KeUogg,  52  Mo.  588;  Dry- 
St.  75;  Southmayd  ».  Russ,  3  Conn,  den  v.  Kellogg,  2  Mo.  App.  87; 
52;  Culver  t^.  Third  Nat.  Bank,  Chamberlin  v.  Huguenot  Manuf. 
64  111.  528;  Harper  r.  Union  Manuf.  Co.,  118  Mass.  532.  Compare  Bir- 
Co.,  100  111.  225;  Perkins  v.  Church,  mingham  Nat.  Bank  v.  Mosser,  14 
31  Barb.  84.     See,  however,  Manu-  Hun,  605. 

f acturing  Co.  v.  Bradley,  105  U.  S.  •  Paine  ».  Stewart,  33  Conn.  516, 

175.  531 ;  and  see  infra^  §  903. 
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a  fund  to  be  distributed  ratably  among  all  the  creditors. 
Every  creditor  is  entitled  to  come  in  and  share  in  the  dis- 
tribution, whether  he  has  previously  obtained  a  judgment  or 
not  Those  creditors  whose  claims  i^ainst  the  corporation 
are  disputed  may  establish  their  claim  before  a  master  in 
chancery  or  referee,  or  in  such  other  way  as  the  court  may 
du*eot.^ 

§  885.  Other  Conditions.  —  Where  the  statute  or  charter 
imposing  individual  liability  upon  the  shareholders  in  a  cor- 
poration prescribes  certain  acts  to  be  performed  by  creditors 
before  proceeding  against  the  shareholders  individually,  the 
performance  of  these  acts  is  a  condition  precedent  to  their 
liability.  Thus,  under  some  statutes,  creditors  must  bring 
suit  against  the  corporation  within  a  limited  period  of  time,' 
before  proceeding  against  the  shareholders  individually ;  ^  in 
other  cases,  a  special  demand  upon  the  officers  of  the  corpo- 
ration is  required.' 

A  general  incorporation  law  of  New  York  declared  that 
^*  for  all  debts  of  the  company  at  the  time  of  its  dissolution 
the  persons  then  composing  such  company  shall  be  individu- 
ally responsible  to  the  extent  of  their  respective  shares  of 
stock  in  the  said  company,  and  no  further."  It  was  held  by 
the  Court  of  Errors  of  New  York,  overruling  the  decision  of 
Chancellor  Kent,  that  a  corporation  must  be  deemed  dis- 
solved, within  the  meaning  of  this  act,  whenever  it  has  suf- 
fered any  acts  to  be  done  which  destroy  the  end  and  object 
for  which  the  company  was  formed.^ 

The  charter  of  a  bank  provided  that,  '^in  case  of  the  failure 
of  the  said  bank,  each  shareholder  having  stock  at  the  time, 
or  any  time  within  twelve  months,  shall  be  individually 
liable  to  twice  the  amount  of  his  stock."  It  was  held  that 
^^  the  failure"  of  the  bank,  within  the  meaning  of  this  provis- 
ion, took  place  when  it  suspended  specie  payments,  and  that 
the  statute  of  limitations  began  to  run  from  that  time.^ 

1  See  infra,  §  897.  •  See  Haynes  v.  Brown,  36  N.  H. 

*  See  Shellington  v.  Huwland,  58  M5. 
N.  Y.  371 ;  Birmingham  Nat.  Bank        «  Infroj  §  1012. 
V.  Moaser,  14  Hun,  605;  State  Sav-        »  Godfrey  v.  Terry,  97  U.  S.  171; 

ings  Afl8.  V.  KeUogg,  52  Mo.  583.  Terry  v.  Calnan,  18  S.  Car.  220. 
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§  886.  Bffeot  of  Jadgme&t  against  the  CorporatloiL  —  It  has 
been  questioned  whether  a  judgment  obtained  by  a  creditor 
against  a  corporation  be  conclusive  in  a  suit  to  charge  the  ' 
members  of  the  company  individually,  so  as  to  dispense  with 
any  further  proof  of  the  plaintiff's  claim.  A  judgment  ob- 
tained against  the  corporation  is  certainly  conclusive,  until 
reversed  for  error  or  impeached  for  fraud,  in  a  suit  to  charge 
the  shareholders  upon  their  unpaid  stock  subscriptions ;  and 
by  analogy  it  should  also  be  held  conclusive  in  a  suit  to 
charge  them  upon  their  additional  individual  liability  to  cred- 
itors.^ It  must  be  borne  in  mind  that  a  corporation  is  com- 
posed of  its  shareholders,  and  that  a  judgment  obtained 
against  the  corporation  is  in  reality  a  judgment  obtained 
i^ainst  the  shareholders  in  their  corporate  capacity.  There 
is  no  reason  why  the  members  of  a  corporation  should  be 
allowed  to  contest  a  creditor's  claim  twice,  —  once  in  the  suit 
against  the  corporation  through  the  corporate  agents,  and 
again  in  the  suit  brought  to  charge  them  individually.  If 
the  judgment  against  the  corporation  was  obtained  by  fraud, 
or  through  collusion  with  the  company's  agents,  the  shiure- 
bolders  may  obtain  relief  through  equitable  proceedings. 

Where  the  shareholders  are  individually  liable  only  for  cer- 
tain classes  of  debts  incurred  by  the  company,  it  is  clear  that 

^  Donworth  o.  Coolbangh,  5  lowft)  the  eorporatioD   may  be  enforced 

800;  Millikeni^.  Whitehoufle«49Me.  against  the   stockholders   directly. 

627;  Came  v,  Brigham,  39  Me.  35;  See  Hampeon  v.  Weare,  4  Iowa,  13; 

Slee  V.  Bloom,  20  Johns.  669 ;  Gas-  Wilson  t;.  Pittsburgh,  &c.  Cfoal  Co., 

kill  17.  Dudley,  6  Meto.  (Mass.)  546;  43  Pa.  St.  424.    Compare  Came  v, 

Hawes  v.  Anglo-Saxon  Petroleum  Brigham,  39  Me.  35;  Merrill  v.  Suf- 

Co.,  101  Mass.  385;  Thayer  v.  New  folk  Bank,  31  Me.  67. 
England,    &6.    Printing    Co.,    108        In  some  instances  the  judgment 

Mass.  523 ;  Holyoke  Bank  o.  Good-  has  been  held  to  be  only  prima  fade 

man  Paper  Co.,  9  Cush.  576;  Bank  evidence  of  the  plaintiff's  claim  in 

of  Australasia  v,  'Nias,  20  L.  J.  Q.  B.  an  action  to  charge  the  stockholders 

284;  and  see  note  in  15  Fed.  Rep.  individually.     Grand  Rapids  Sav- 

863.     See  also  Connecticut  River  ings  Bank  9.  Warren,  52  Mich.  657; 

Sav.  Bank  o.  Fiske,  60  N.  H.  363;  Merchants'  Bank  v.  Chandler,  19 

and  compare  Union  Bank  9.  Wando  Wis.    435;    Grund    v.    Tucker,   5 

Mining,  &c.  Co.,  17  S.  Car.  339.  Kans.  70;  Berger  o.  Williams,  4  Mo- 

The  same  doctrine  has  been  ap-  Lean,  577. 
plied  where  the  judgment  against 


859  THB  BIGHTS  OF  CBEDITOR8.  §  888 

they  cannot  be  chai'ged  upon  a  judgment  obtained  against 
the  company,  without  proof  of  the  character  of  the  claim  for 
which  the  judgment  against  the  company  was  obtained.^ 

§  887.  A  different  view  has  been  taken  in  New  York,  in 
the  construction  of  a  statute  of  that  State.  It  was  consid- 
ered that  the  shareholders  contracting  under  this  statute  be* 
came  liable  indiyidually,  as  guarantors  of  all  debts  contracted 
by  the  company,  provided,  however,  that  the  creditor  should 
first,  in  the  manner  prescribed  by  the  statute,  show  the  ina- 
bility of  the  company  to  pay  the  judgment  and  execution 
obtained  against  it.  According  to  this  view,  the  recovery  of 
a  judgment  against  the  corporation  would  not  establish  the 
plaintiff's  claim  as  against  the  individual  corporators,  nor 
would  it  be  even  prima  facie  evidence  of  a  right  to  recover.* 
Suit  against  a  shareholder  must  be  brought  upon  the  origi- 
nal claim  of  the  creditor,^  and  the  recovery  of  judgment 
must  be  proven  as  a  condition  precedent  to  the  defendant's 
liability.^ 

§  888.  Bfleot  of  a  Transfer  of  Shares  on  the  Zdabillty  of  the 
Holder. — The  statutory  provisions  by  which  individual  liability 
to  creditors  is  imposed  upon  the  shareholders  in  incorporated 
companies  generally  apply  in  terms  to  the  ^^  shareholders,'^ 
or  ^  stockholders,"  or  ^^  members  "  of  the  companies.  In  de- 
termining who  is  a  shareholder,  or  stockholder,  or  mem- 
ber, within  the  meaning  of  a  i»t>vision  of  this  description, 
the  same  principles  and  the  same  rules  apply  as  in  determin- 

I  Bohn  V.  Brown,  83  Mioh.  257;        In  Grand  v.  Tucker,  5  Kans.  70, 

Wilson  o.  Pitteborgh,  &c.  Coal  Co.,  it  was  held  that  judgment  against 

43  Pa.    St.   424  ;-  Conant  v.   Van  the  corporation  was  prima  facie  evi- 

Schaick,  24  Barb.   87.      See   also  dence  of  plaintiff  ^s  claim  in  a  salt  to 

Larrabee  o.  Baldwin,  35  Cal.  155.  charge  the  shareholders  indiyidually. 

*  Mobs  v.  McCullough,  5  Hill,        In  Neilson  v.  Crawford,  52  Cal. 

131.  Seealso  Conant  V.  Van  Schaick,  249,  it  was  held  that  the  books  of  a 

24  Barb.    87;  McMahon  v.  Macy,  company  were  not  admissible  against 

51  N.  T.  155 ;  MiUer  v.  White,  50  a  shareholder  to  prove  the  indebted- 

N.  T.  137.   See  also  Trij^  «.  Hun-  ness  of  the  company  in  a  suit  to 

cheon,  82  Ind.  307;  Southmayd  v.  charge  him  individually. 
Buss,  3  Conn.  52.  Compare  Belmont        *  Bailey  v.  Bancker,  3  Hill,  188. 
V.  Coleman,  21  N.  T.  96;  1  Bosw.        ^  Strong  v.   Wheaton,  38  Barb. 

1 88.  616 ;  Wheeler  v.  Miller,  24  Hun,  541. 
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« 

ing  who  is  liable  to  creditors  to  contribute,  as  a  shareholder, 
to  the  capital  of  the  company.^ 

The  question  has  often  been  raised,  whether  a  transfer  of 
shares  in  a  corporation  operates  as  a  novation  of  the  indi- 
vidual liability  of  the  transferor  in  respect  of  existing  debts, 
by  discharging  him  from  liability  and  rendering  the  trans- 
feree liable  in  his  place.  The  answer  to  this  question  de- 
pends upon  the  terms  of  the  legislative  provision  under 
which  the  liability  is  created.  If  the  expressed  will  of  the 
legislature  is  that  each  creditor  shall  be  entitled  to  look  for 
payment  to  those  particular  persons  who  are  shareholders  at 
the  creation  of  the  indebtedness,  the  courts  are  bound  to  hold 
the  transferors  of  shares  liable,  like  the  outgoing  partners  of 
a  firm.  But  there  are  strong  arguments  ^against  the  adop- 
tion of  this  rule  where  the  legislature  has  not  expressly  so 
provided. 

One  of  the  distinguishing  features  of  a  business  corpora- 
tion is  the  transferability  of  its  shares;  and  the  object  of 
making  shares  transferable  is  to  enable  parties  to  deal  in 
them  freely.  As  between  a  vendor  and  purchaser  of  shares, 
it  is  always  implied  that  the  purchaser  shall  assume  all  the 
rights  and  obligations  attaching  to  the  shares.  This  is  true, 
even  in  those  cases  where  a  transferor  of  shares,  by  ex- 
press statutory  provision,  continues  liable  to  those  creditors 
whose  claims  attached  before  the  transfer ;  the  purchaser  of 
the  shares  would  by  implication  assume  an  obligation  to  see 
these  debts  paid,  and  would  be  liable  to  indemnify  the  vendor 
against  loss.^  It  would  be  practically  impossible  to  deal  with 
shares  in  incorporated  companies  on  any  other  plan. 

^he  right  given  by  law  to  transfer  shares  in  a  corporation 
is  held  to  include,  by  implication,  a  right  to  effect  a  complete 
novation  of  the  contract  of  the  holder  with  the  other  share- 
holders. The  transferor  is  discharged  from  all  liability  to 
contribute  to  the  company's  capital,  either  for  the  benefit 
of  the  corporation,  or  for  the  benefit  of  creditors,^  and  the 
transferee  is  rendered  liable  in  his  place.    There  is  no  reason 

1  Supra,  §  844  tft  aeq,    Wakefield        *  Supra,  §  150. 
V.  Fargo,  00  N.  Y.  213.  •  Supra,  §  858. 
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why  the  right  of  transfer  should  not  likewise  be  held  to 
include  a  right  to  effect  a  novation  of  a  special  individual 
liability  imposed  upon  the  shareholders  for  the  security  of 
creditors  alone*^ 

If  it  were  held  that  each  creditor  of  the  corporation  may 
puraue  those  particular  persons  who  happened  to  be  share- 
holders when  the  indebtedness  arose,  whether  he  has  con- 
tinued to  be  a  shareholder  or  not,  it  would  often  become  a 
matter  of  extreme  difficulty,  amounting  to  a^practical  impos- 
sibility, to  adjust  the  rights  of  the  past  and  present  share- 
holders;^ and  there  would  be  no  object  to  be  gained  by 
adopting  such  a  rule.  The  substantial  rights  of  creditors 
are  protected  by  the  rule  which  invalidates  a  transfer  as  to 
creditors,  unless  a  solvent  transferee  is  substituted  in  place 
of  the  transferor;'  moreover,  it  cannot  fairly  be  claimed 
that  a  person  dealing  with  a  corporation  organized  on  the 
usual  plan  in  the  United  States  deals  on  the  faith  of  the 
security  offered  by  the  individuals  who  happen  to  be  share- 
holders at  the  time. 

§  889.  However,  the  decisions  of  the  courts  upon  this 
question  have  been  exceedingly  conflicting,^  and  it  would 

^  In  accordance  with  this  view,  ^  Chesley  v.  Pierce,  32  N.  H.  388; 
see  Skrainka  v.  Allen,  76  Mo.  384;  Moss  v.  Oakley,  2  Hill,  265 ;  Judson 
Middletown  Bank  v,  Magill,  5  Conu.  o.  Rossie  Galena  Co.,  9  Paige,  598 
28;  Cleveland  v.  Barnham,  55  Wis.  McCullough  v.  Moss,  5  Denio,  567 
598;  Veiller  r.  Brown,  18  Han,  571;  Phillips  v.  Therasson,  11  Hun,  141 
McClaren  v,  Franciscus,  43  Mo.  452 ;  Johnson  v.  Somerville  Dyeing,  &c. 
Longleyv.  Little,  26  Me.  162;  Bond  Co.,  15  Gray,  216;  Holyoke  Bank 
V.  Appleton,  8  Mass.  472;  Marcy  v.  v,  Bomham,  11  Cush.  183;  Moke- 
Clark,  17  Mass.  330;  Curtis  v.  Har-  lumne  Hill,  &c.  Mining  Co.  v, 
low,  12  Mete.  (Mass.  3;  Nixon  v.  Woodbury,  14  Cal.  265;  Larrabee 
Green,  11  Exch.  550;  3  H.  &N.  686.  v.  Baldwin,  35  Cal.  155;  Williams 

*  The  difficulty  would  be  in  a  o.  Hanna,  40  Ind.  535;  Rosevelt  v. 

great  measure  obviated  by  making  Brown,  11   N.  T.   148;  Brown  v. 

the  present  shareholders  primarily  Hitchcock,  36  Ohio  St.  667;  Wheeler 

liable  to  creditors,  and  calling  upon  v.  Faurot,  87  Ohio  St.  26 ;  Weber 

the  past  members  only  in  case  of  a  o.  Fickey,  47  Md.  196. 
deficiency,  as    under   the  English        Whether  the  renewal  of  a  note 

Companies  Acts.     See  supra,  §  859.  is  to  be  regarded  as  the  making  of 

Compare   Wheeler    v.    Faurot,    87  a  contract  or  the  creation  of  a  debt 

Ohio  St.  26.  within  the  meaning  of  statutes  of 

'  Supray  §  858.  this    description,   see  Wheeler   r. 
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serve  no  useful  purpose  to  examine  them  in  detail.  The 
question  is  a  simple  question  of  construction  to  ascertain  the 
expressed  legislative  will,  and  an  attempt  to  solve  the  ques- 
tion by  any  process  of  reasoning  based  upon  the  analogies 
of  the  common  law  cannot  but  lead  to  confusion. 

§  890.  zaability  of  Past  Members. — In  some  instances,  it 
has  been  expressly  provided  by  statute  that  shareholders 
should  continue  liable  for  debts  incuri*ed  while  they  were 
members  of  the  o^n^any,  notwithstanding  a  transfer  of  their 
shares.  Ip  other  instances,  past  members  remain  liable  for  a 
Aitnited  period  of  time.^  Under  the  English  Companies  Act 
of  1862,  past  members  remain  liable  to  creditors  for  a  limited 
period  of  time.  Neither  past  nor  present  shareholders  can 
be  charged  individually,  except  on  winding  up  the  company, 
and  then  only  present  shareholders  can  be  charged  pri- 
marily; past  members  can  be  compelled  to  contribute  only 
after  the  existing  members  have  been  exhausted.^ 

It  is  clear  that  the  right  to  create  a  novation  of  the  indi- 
vidual liability  of  a  shareholder  by  a  transfer  of  his  shares 
cannot  be  implied  where  it  appears  to  have  been  the  inten- 
tion of  the  legislature  that  creditors  should  be  entitled  at  all 
times  to  look  to  those  persons  for  security  who  were  share- 
holders at  the  time  they  contracted  with  the  company. 

Where  individual  liability  to  creditors  is  imposed  upon  the 
directors  or  shareholders  of  a  corporation  as  a  penalty  for 
neglecting  to  perform  some  duty  cast  upon  them  by  their 
charter,  it  is  clearly  the  intention  of  the  legislature  that  those 
parties  who  are  guilty  of  the  neglect  shall  alone  suffer  the 
penalty.  Hence,  under  a  provision  of  this  description,  the 
individual  liability  does  not  pass  to  the  successors  in  office  or 
transferees  of  those  who  were  directors  or  shareholders  of  the 
company  at  the  time  when  the  charter  was  infringed.' 

Faarot,  87  Ohio  St.  26;  Castlelnan  414;  Unioo  Bank  v.  Wsndo  Mining, 

V.  Holmes,  4  J.  J.  Manb.  1 ;  Milliken  &c.  Co.,  17  S.  Car.  880. 

V.  Whitehouse,  49  Me.  527;  Fisher        ^  See  Ingalls  v.  Cole,  47  Me.  680; 

o.  Marvin,  47  Barb.  159 ;  Parrott  v.  Fuller  v.  Ledden,  87  111.  810;  Trippe 

Colby,  6  Hun,  55;  Jagger  Iron  Co.  v,  Huncheon,  82  Ind.  807. 

V.  V^alker,  48  N.  Y.  Super.  Ct  275 ;         *  Supra,  §  850. 

Freeland  v.  McCullough,  1  Denio,        *  Windham    Provident  Inst  v* 


868  THE  BIGHTS  OF  OBSDITOBS.  §  892 

§  891.  Wben  a  Transfer  of  Shares  does  not  dlsoharge  from 
liability.  —  The  right  of  transfer  is  conferred  only  for  legiti- 
mate business  purposes.  It  cannot  be  exercised  in  fraud 
of  the  other  members  of  the  company,  or  for  the  purpose 
of  defeating  the  ckims  of  creditors.  Hence,  a  shareholder 
cannot  escape  individual  liability  to  creditors  after  the  coi*^ 
poration  has  become  insolvent,  and  the  shares  a  burden  to 
the  owner,  by  transferring  them  to  a  pei*son  who  cannot 
perform  the  obligations  thereby  cast  upon  him.  Neither  the 
other  shareholders  nor  the  creditors  of  the  company  can  be 
held  to  have  assented  to  a  novation  under  these  circum- 
stances.^ 

§  892.  statutes  anthorising  Levy  upon  the  Property  of  Share- 
holders.—  In  some  States  statutes  have  been  passed  giving 
creditors  who  have  obtained  judgment  against  a  corporation 
the  right  to  levy  upon  the  property  of  the  individual  oorpo- 
rators.  Statutes  of  this  description  are  clearly  not  in  viola- 
tion of  a  constitutional  prohibition  against  taking  private 
property  without  due  process  of  law.^ 

The  rule  in  England  is,  that,  in  those  cases  in  which  a  judg- 
ment against  a  company  or  a  public  officer  can  be  enforced 
against  a  shareholder,  a  scire  facias  is  a  necessary  preliminary, 
unless  there  be  some  statutoiy  enactment  to  the  contrary.' 
But  in  Massachusetts,  under  the  statutes  which  render  indi- 
vidual members  of  manufacturing  corporations  liable  for  the 
debts  of  the  corporation,  it  is  held  that  no  scire  facias^  or 
other  process  or  summons,  can  issue  against  an  individual 
shareholder ;  but  he  is  charged,  at  the  peril  of  the  creditor, 
on  the  same  process  which  issues  against  the  corporation.^ 

Spragne,  4d  Vt.  602;  Tracy  v.  Yates,  oelllng  their  subscriptions.    Viok  v. 

18  Barb.  152.  La  Rochelle,  67  Miss.  602. 

^  Davis  V.  Stevens,  17  Blatchf.        <  Marcy  o.  Clark,  17  Mass.  830, 

259;  Aultman's  Appeal,  98  Pa.  St.  886. 

505;    McClaren   v.   Franciscus,  48        *  1  Lindley  on  Partnership  (4th 

Mo.  452;  Marcy  v.  Clark,  17  Mass.  ed.),  620;   Bartlett  v.  Pentland,  1 

830;  Dauchy  v.  Brown,  24  Vt.  197.  B.  &  Ad.  704;  Clowes  0.  Brettell, 

And  see  tupra,  %  868.  10  M.  &  W.  606. 

It  is  clear  that  a  corporation  can-        ^  Stone    v.    Wiggin,    6    Mete 

not  put  an  end  to  the  individual  (Mass.)  818,  per  Shaw,  C.  J. 
liability  of  its  shsreholders  by  can- 
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Under  the  Massachusetts  statute  of  1851,  requiring  a  sum- 
mons to  be  left  with  a  shareholder  of  a  corporation  before  his 
property  can  be  taken  upon  an  execution  directed  against 
the  corporation,  a  shareholder  is  entitled  to  appear  and  make 
every  defence  bearing  upon  the  question  of  his  membership ; 
but  he  cannot  contest  the  validity  of  the  plaintiff's  claim ;  and 
if  he  fails  to  appear,  he  thereby  voluntarily  submits  to  any  lia- 
bility which  may  legally  attach  to  him  as  such  member.^ 

§  893.  Proceedings  to  enforce  the  speoial  XndiTidual  Idability. 
—  In  order  to  determine  whether  proceedings  can  be  main- 
tained to  charge  the  shareholders  of  a  corporation  with  indi- 
vidual liability  for  the  debts  of  the  association,  it  is  necessary 
to  consider  two  distinct  questions.     These  are :  — 

First.   What  are  the  substantial  rights  of  the  parties  ? 

Secondly.  What  remedies  have  been  provided  by  law  for 
the  enforcement  and  adjustment  of  these  rights? 

If  the  members  of  a  corporation  are  rendered  individually 
liable  for  the  corporate  debts,  and  no  special  remedy  is  pro- 
vided for  the  enforcement  of  this  liability,  it  is  clear  that 
the  usual  legal  and  equitable  remedies  must  be  adapted  to 
the  requirements  of  the  case.  But  where  a  special  remedy 
is  given,  it  seems  to  be  a  rule  of  construction  that  the  legis- 
lature must  be  held  to  have  intended  to  exclude  every  other 
remedy.* 

§  894.  Bqtdties  to  be  oonsidered.  —  While  the  character 
and  extent  of  the  individual  liability  of  the  shareholders  in 
a  corporation  depend  wholly  upon  the  terms  of  the  law  by 

1  Holyoke    Bank    v,    Goodman  St.  Albans  Hotel  Co.,  47  Vt.  813; 

Paper  Co.,  9  Gush.  576,  684,  per  Pollard  v,   Bailey,  20  Wall.   520; 

Dewey,  J.      See   also   Farnuru  v.  Brinham  r.  Wellersbarg  Coal  Co., 

Ballard    Vale    Machine    Shop,    12  47  Pa.  St.  49;  Youghiogheny  Shaft 

Cush.  507;  Robbing  o.  The  Justices,  Co.  v,  Evans,  72  Pa.  St.  831,  334; 

12  Gray,  225;  Handrahan  v.  Chesh-  O'Reilly  v.  Bard,  105  Pa.  St.  569; 

irelronWorks,  4  Allen,  396;  Mason  Bunn's    Appeal,  105   Pa.    St.  49; 

9.  Cheshire  Iron  Works,  Id.  398.  Diven  v.  Lee,  36  N.  Y.  302.     See 

>  Knowlton  o.  Ackley,  8  Cosh.  Andrews  r.  Callender,  13  Pick.  484; 

93,  98;   Erickson  r.  Nesmith,  15  Potter  v,  Stevens  Machine  Co.,  127 

Gray,    222;    Allen   v.   Walsh,    25  Mass.  592;   Grose  v.  Hilt,  86  Me. 

Minn.  543;   Windham  Prov.  Inst.  22,  25. 
V.  Sprague,  43  Vt.  502;  Bassett  v. 
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which  it  is  created,  it  often  becomeB  oecessary  in  enforcing 
this  liability  to  consider  the  equities  aiising  out  of  the  rela- 
tionship between  the  parties. 

1.  The  relation  existing  between  the  shareholders  gives 
each  shareholder  a  right  as  against  every  other  shareholder 
to  insist  that  any  losses  sustained  in  their  joint  speculation 
shall  be  ratably  apportioned.  This  rule  applies  as  well  to 
losses  sustained  through  an  extra  individual  liability  to 
creditors,  as  to  losses  of  capital  originally  subscribed  for  the 
purpose  of  carrying  on  the  company's  business.  Hence,  if 
any  portion  of  the  shareholders  in  a  corporation  are  charged 
individually  with  more  than  their  proportionate  share  of  the 
corporate  debts,  they  are  entitled  to  recover  contribution 
from  the  other  members ;  and  in  winding  up  an  insolvent 
corporation  in  equity,  all  the  shareholders  must  be  assessed 
ratably.* 

2.  The  equitable  right  of  creditors  of  an  insolvent  corpo- 
ration to  have  all  the  assets,  inbluding  the  unpaid  stock  lia- 
bility of  the  shareholders,  distributed  ratably  among  them, 
does  not  arise  out  of  any  contractual  relation  or  mutual  rights 
and  obligations  existing  between  the  creditors,  but  it  results 
from  the  nature  of  their  equitable  claim  upon  the  company's 
capital.  The  legal  principles  upon  which  this  rule  is  based 
have  no  application  to  an  individual  liability  imposed  upon 
the  shareholders  for  the  benefit  of  creditors.  A  liability  of 
this  character  is  not  a  part  o{  the  assets  of  the  corporation, 
and  is  not  pledged  by  the  latter  to  its  creditors  ;  it  is  a  liabil- 
ity running  directly  from  the  members  to  the  creditors  of  the 
association,  and  its  character  and  extent  depend  wholly  upon 
the  particular  provision  by  which  it  is  created.  There  is, 
however,  obvious  justice  in  giving  the  creditors  of  an  insol- 
vent corporation  equal  rights  in  enforcing  the  individual  lia- 
bility of  its  shareholders,  where  the  extent  of  this  liability 
is  limited,  and  all  the  creditors  cannot  be  fully  paid.  And 
for  this  reason  the  courts  are  always  inclined  to  hold  that  a 
liability  of  this  character  is  intended  for  the  equal  benefit  of 
all  the  creditors,  and  that  no  creditor  can  obtain  a  preference 

1  See  supra,  §§  814,  815. 
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at  the  expense  of  the  others,  unless  the  contrary  be  expressly 
provided.^ 

§  895.  When  a  Creditor  may  sne  at  Law.  —  Under  some  of 
the  statutes  imposing  individual  liability  upon  shareholders 
for  the  corporate  debts,  it  has  been  held  that  any  creditor 
may  maintain  an  action  at  law  against  any  shareholder  to 
enforce  his  liability  for  the  payment  of  the  debt. 

Thus,  in  Bank  of  Poughkeepsie  t;.  Ibbotson,^  the  Supreme 
Court  of  New  York  held  that  the  members  of  a  corporation 
might  be  charged  severally,  at  law,  under  a  statute  declaring 
that  *'for  all  debts  due  and  owing  by  the  company  at  the 
time  of  its  dissolution  the  persons  then  composing  it  shall 
be  individually  responsible  to  the  extent  of  their  respective 
shares  of  stock/^  The  same  rule  was  applied  under  a  statute 
'  providing  that  the  stockholders  of  a  corporation  shall,  ^^  to  the 
amount  of  the  stock  by  them  held,  be  jointly  and  severally  lia- 
ble for  all  the  debts  and  responsibilities  of  such  company'' ;' 
and  a  like  conclusion  was  reached  in  the  construction  of  a 
statute  providing  that  ^^all  the  stockholders  of  every  com- 
pany incorporated  under  this  act  shall  be  severally  individu- 
ally liable  to  the  creditors  of  the  company,  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  respectively,  for 
all  debts  and  contracts  made  by  such  company."^ 

^  See  Coleman  v.  White,  14  Wis.  Garrison  v.  Howe,  17  N.  T.  458; 

700.     Infra,  §  897  el  seq.  Bond  v.   Appleton,   8    Mass.   472. 

*  Bank  of  Poughkeepsie  v.  Ibbot-  See,  however.  Harper  o.  Union 
son,  24  Wend.  479.  See  also  Hull  'Manuf.  Co.,  100  111.  226;  Low  v, 
V,   Burtis,  90   111.   218;   Fuller  v.  Buchanan,  94  111.  76. 

Ledden,  87  111.  810;  McCarthy  v.  In  some  of  the  cases  the  remedy 

Lavasche,  89  HI.  270:   Thebus  v.  of  creditors  has  been  held  to  be  at 

Smiley,  110  111.  316.  law,  on  the  theory  that,  where  a 

*  Gnind  o.  Tucker,  5  Eans.  70.  statute  creates  a  liability  and  does 
See  also  Norris  v.  Johnson,  84  Md.  not  determine  the  forum  in  which 
485;  Matthews  r.  Albert,  24  Md.  the  remedy  shall  be  sought,  the 
527;  Culver  17.  Third  National  Bank,  remedy  is  invariably  at  law.  See 
64ni.  530.  Winoock   v.  Turpin,  96  111.   186; 

«  Flash  V.  Conn,  109  U.  S.  871.  McCarthy  v.  Lavasche,  89  111.  270. 
See  also  Pfohl  v.  Simpson,  74  N.  T.  However,  this  theory  and  its  appli- 
137;  Mathez  V.  Neidig,  72  N.  Y.  100,  cation  to  a  case  of  this  kind  are 
104;  Agate  v.  Sands,  78  N.  Y.  620:  equally  erroneous.  Compare  Pat- 
Smith  0.  Londoner,  5  Col.  865;  Van  terson  v.  Lynde,  106  U.  S.  519. 
Hook  V.  Whitlock,  8  Paige,  409.* 
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§  896.  Remedy  in  Bqnlty  oonouirent.  —  However,  the  rem- 
edy by  action  at  law  does  not  exclude  the  remedy  by  bill  in 
chancery.  The  scope  of  the  two  remedies  is  not  the  same. 
In  an  action  at  law,  no  final  adjustment  of  the  rights  and 
equities  existing  among  the  shareholders  and  creditors  is 
possible ;  in  a  proceeding  in  chancery,  however,  all  rights 
and  equities  can  be  fully  adjusted  and  protected.  The  gen- 
eral rule  therefore  is,  that,  although  a  creditor  may  sue  the 
individual  shareholders  at  law  to  enforce  their  statutory  lia- 
bility, the  courts  of  equity  retain  jurisdiction  for  the  purpose 
of  enforcing  ratable  contribution  among  the  shareholdei^s,  and 
making  a  just  distribution  of  the  proceeds  of  the  liability 
among  the  company's  creditors.^ 

§  897.  Whan  a  Creditor  can  insist  upon  a  Oeneral  Distri- 
bution in  Bqnity.  —  Ordinarily  the  individual  liability  of  the 
members  of  a  corporation  is  imposed  by  statute  for  the  pur- 
pose of  providing  a  general  fund,  in  addition  to  the  company's 
capital,  for  the  security  of  creditors  in  the  event  of  the  com- 
pany's insolvency.  Where  this  is  the  case,  and  the  liability 
is  limited  in  extent,  and  there  is  reason  to  apprehend  that  the 
proceeds  in  addition  to  the  company's  capital  will  not  be  suffi- 
cient to  satisfy  all  the  creditors  in  full,  every  creditor  would 
be  equitably  isntitled  to  receive  a  ratable  share  of  the  general 
fund.  Under  these  circumstances,  the  right  to  a  ratable  dis- 
tribution of  the  fund  in  equity  would  rest  upon  the  same 
principle  as  the  right  to  a  ratable  distribution  of  the  com- 
pany's assets.'  Particular  creditors  ought  therefore  not  to  be 
allowed  to  exhaust  the  liability  of  the  shareholders,  leaving 
the  other  creditors  without  a  ratable  share  of  the  security. 

^  Bank  of  Poughkeepsie  v,  Ibbot-        As  to  the  rule  in  Pennsylvania, 

son,  24  Wend.  479;  Pfohl  v.  Simp-  see  Patterson  v.  Wyomissing  Man uf. 

son,  74  N.  Y.  137;  Bank  of  U.  8.  v.  Co.,  40  Pa.  St.  117;  Hoard  v,  WU- 

Dallam,  4  Dana,  574;   Masters  v.  cox,  47  Pa.  St.  61;  Mansfield  Iron 

Bessie,  &c.  Mining  Co.,  2  Sandf.  Works  r.  Willcoz,  52  Pa.  St.  877. 

Ch.  801 ;  Van  Hook  v.  -  Whitlock,  In  Michigan,  see  Milroy  v.  Spurr 

8  Paige,  409;  Matthews  v.  Albert,  Mt.,  &o.  Mining  Co.,  48  Mich.  281; 

24  Md.  527;  Norris  v.  Johnson,  84  Thompson  v.  Jewell,  Id.  240. 
Md.  489;   Thebos  v.  Snuley,  110        *  See  itipni,  §  861  ef  m^. 
lU.  816. 

Tou  II.  ^  21 
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Any  creditor  would  be  entitled  to  institute  proceedings  in 
equity  in  order  to  enforce  an  equitable  distribution  of  the  com- 
mon security,  and  to  prevent  the  other  creditors  from  securing 
an  unjust  preference  by  suing  in  the  courts  of  law.^ 

§  898.  Same  Point.  —  Set-off  bj  Bhartholden.  —  Upon  the 
same  principle,  it  follows  that,  if  the  liability  of  a  shareholder 
is  of  the  i^haracter  referred  to  in  the  preceding  section,  he 
cannot,  when  sued  in  equity,  set  off  against  this  liability  a 
debt  due  to  him  from  the  corporation.  He  would  only  be  enti- 
tled to  share  ratably  with  the  other  creditors  the  fund  contrib- 
uted by  himself  and  the  other  shareholders.  The  rule  upon 
this  subject  was  stated  by  Denio,  J.,  as  follows:  ^^  Under 
the  manufacturing  act,  and  in  some  other  corporations,  a  cred- 
itor might  sue  a  single  stockholder,  who  might  set  up,  in  re- 
duction of  his  liability,  that  he  was  also  a  creditor.  In  such 
a  case  no  account  could  be  taken,  and  it  would  not  regularly 
appear  but  that  the  plaintiffs  debt  was  the  only  one  existing 
i^inst  the  corporation,  nor  could  it  be  shown  but  that  there 
were  other  stockholders  who  were  not  creditors  whose  liabil- 
ities were  sufficient  to  satisfy  the  plaintiff^s  debt.  In  such  a 
case,  the  defendant  ought  to  be  exonerated  to  the  extent  of  his 
debt.  But  under  a  proceeding  for  winding  up  a  corporation, 
where  an  account  of  all  the  debts  and  of  the  effects,  including 
the  aggregate  liabilities  of  the  stockholders,  is  required  to  be 
taken,  there  is  no  reason  why  a  creditor  should  be  in  a  better 
position  on  account  of  being  at  the  same  time  a  stockholder. 
...  If  he  could  set  off  his  claim  as  a  creditor  against  his  lia- 
bility as  a  stockholder,  he  might  be  paid  in  full,  while  the 

^  See  Pfohl  v.  Simpson,  74  N.  Y.  816.    Compare,  however.  State  Sav- 

137;   Mathez  v.  Neidig,  72  N.  Y.  ings  Asa.  v.  KeUogg,  63  Mo.  540; 

100.     Compare  Chicago  v.  Hall,  103  Chicago  v.  Hall,  108  111.  342. 
HI.  342  ;  Coleman  v:  White,  14  Wis.         The  rule  that  a  judgment  oreditor 

700,  702.  who  first  sues  to  reach  equitable 

It  has  been  held  that  the  creditor  assets  of  the  debtor  is  entitled  to 

first  suing  a  shareholder  at  law  is  priority  of    payment   out   of    the 

entitled  to  priority  in  enforcing  the  assets,  clearly  has   no  application 

defendant's  liabi]%.    Jones  v.  Wilt-  whatever  to  a  suit  by  a  judgment 

berger,  42  Gra.  575;  Ingalls  v.  Cole,  creditor  of  a  corporation  to  enforce 

47  Me.  530;  Cole  v,  Butler,  43  Me.  the  individual  liability  of  its  share- 

401;   Thebus  v.  Smiley,  110   111.  holders. 
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Other  creditors  would  receive  only  a  part  of  the  amount  due 
them."  J 

§  899.  When  the  Liability  moat  be  enforoed  ia  Bqtdty.  —  In 
PoUard  t;.  Bailey,^  the  Supreme  Court  of  the  United  States 
held  that  the  individual  liability  of  the  shareholders  of  a 
bank,  under  a  charter  providing  tha);  the  ^^  individual  share- 
holders having  shares  in  said  bank  shall  be  bound  respectively 
for  all  debts  of  the  bank  in  proportion  to  their  stock  holden 
therein,*'  could  not  be  enforced  by  an  action  at  law  brought 
by  a  single  creditor  against  a  single  shai'eholder.  Chief 
Justice  Waite,  in  delivering  the  opinion  of  the  court,  said : 
^  The  provision  for  a  proportionate  liability  is  equivalent  to  a 
provision  for  an  apppropriate  foitn  of  equitable  action  to  en- 
force it.  The  case  is  different  from  what  it  would  be  if  the 
charter  had  provided  generally  that  all  stockholders  should 
be  individually  liable  for  the  payment  of  the  debts.  The 
cases  from  New  York  cited  upon  the  ai'gument,  and  which 
are  supposed  to  be  in  opposition  to  the  view  we  have  taken, 
involved  the  consideration  of  such  a  liability.  .  .  .  After 
an  examination  of  the  several  sections  of  this  charter,  it 
cannot  for  a  moment  be  doubted  that  it  was  not  only  the 
intention  to  provide  for  a  proportionate  liability,  but  for  a 
pro  rata  distribution  among  the  different  creditors  according 
to  their  several  priorities.  Every  provision  is  entirely  incon- 
sistent with  the  idea  that  one  creditor  could,  by  an  individual 
suit,  appropriate  to  himself  the  entire  benefit  of  the  security, 

1  iie  Empire  City  Bank,  18  N.  Y.  fund  with  the  other  creditors;  he 

200,  227;  Thehos  v.  Smiley,  110  TU.  may  be  credited  in  advance  with 

316;  GrisaeirsCase,  L.  R.  ICh.  528;  the  amount  which  would  come  to 

Black's  Case,  L.  R.  8  Ch.  254;  Weber  him  out  of  the  fund.    If  the  divi- 

9.  Fickey,  47  Md.  196 ;  Emmert  v.  dend  which  he  would  be  entitled  to 

Smith,  40  Md.  123.    And  see  «iipro,  receive  as  creditor  is  equal  to  the 

S  861.  assessment  which  he  must  bear  as 

These  cases  indicate  the  principle  shareholder,    no     actual    payment 

to  be  followed  in  adjusting  the  lia-  would  be  necessary.     See  GrisselPs 

bility  of  a  shareholder  who  is  also  Case,  L.  R.  1  Ch.   528,  586;  Re 

a  creditor  of  the  company.     But  it  Empire  City  Bank,  18  N.  Y.  200; 

is  not  necessary  that  a  shareholder  Terry  v.  Bank  of  Cape  Fear,  20  Fed. 

should  actually  first  contribute  the  Rep.  777. 

amount  of  his  liability  as  a  share-        *  Pollard  v.  Bailey,  20  Wall.  525, 

holder,  and  subsequently  share  the  527. 


§  900  THE  LAW  OF  PRIVATE  COBPOEATIONS.  870 

and  exclude  all  others.  A  common  fund  was  created  for  the 
common  benefit,  to  be  collected  and  distributed  by  the  re- 
ceiver, who  was  made  the  common  agent  of  all.  lliere  was 
no  liability  except  for  the  deficiency.  That  was  to  be  appor- 
tioned and  collected  for  the  common  benefit.*' 

In  a  subsequent  case  in  the  same  court,  the  learned  judge 
said :  ^*  If  the  object  is  to  provide  a  fund  out  of  which  all 
creditors  are  to  be  paid  share  and  share  alike,  it  needs  no  ar- 
gument to  show  that  one  creditor  should  not  be  permitted  to 
appropriate  to  himself,  without  regard  to  the  rights  of  others, 
that  which  is  to  make  up  the  fund.  .  •  .  The  la.nguage  of  th^ 
charter  is  peculiar.  The  stockholders  are  not  made  directly 
liable  to  creditors.  They  are  not  in  terms  obliged  to  pay  the 
debts,  but  are  ^  liable  and  held  bound  ...  for  any  sum  not 
exceeding  twice  the  amount  of  .  .  .  their  .  .  .  shares.'  This, 
as  we  think,  means  that,  on  failure  of  the  bank,  each  stock- 
holder shall  pay  such  sum,  not  exceeding  twice  the  amount 
of  his  shares,  as  shall  be  his  just  proportion  of  any  fund  that 
may  be  required  to  discharge  the  outstanding  obligations. 
The  provision  is,  in  legal  effect,  for  a  proportionate  liability 
by  all  stockholders."  ^ 

§  900.  The  same  result  was  reached  by  the  Supreme  Court 
of  Wisconsin,  under  a  statute  providing  that  the  stockholders 
of  a  corporation  should  be  ^^individually  responsible,  to  the 
amount  of  their  respective  share  or  shares  of  stock,  for  all  its 
indebtedness  and  liabilities  of  every  description."^  Dixon, 
C.  J.,  said :  ^^  We  are  of  opinion  that  the  liability  is  primary 
and  absolute,  and  attaches  the  moment  the  debt  is  contracted 
by  the  bank ;  that  it  is  a  liability  of  all  the  stockholders  to  all 

1  Terry  v.  Little,  101  U.  S.  216;  myer  c.  Cannon,  82  Tnd.  457;  Peck 

Hornor  v.  Henning,  93  U.  S.  228,  t^.  Miller,  39  Mich.  594;  Hurlbut  v. 

232.     See  also  Wright  v.  McCor-  Marshall,  62  Wis.  590. 
mack,  17  Ohio  St.  86,  95;  Smith  v.        «  Coleman  ».  White,  14  Wis.  700. 

Huckabee,  53  Ala.  191 ;  Spenoe  v.  See  also  Allen  v.  Walsh,  25  Minn. 

Shapard,  57  Ala.  598;  Johnson  v,  543,  552;  Jones  o.  Jarman,  34  Ark. 

Fischer,  30  Minn.  173;  Low  v.  Bn-  323,  336;  Low  v.  Buchanan,  94  III. 

chanan,  94  111.  76;  Harper  v.  Union  76;  Patterson  o.  Lynde,  106  U.  S. 

Manuf.  Co.,  100  HI.  226;  Bulk)ck  519. 
V.  Kilgour,  39  Ohio  St.  543;  Over- 
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the  creditors,  on  the  principle  of  copartnership,  —  the  stock- 
holders standing  on  substantially  the  same  footing  as  though 
they  were  partners  of  an  incorporated  association,  save  only 
that  the  responsibility  of  each  is  limited  to  a  sum  equal  to 
his  share  or  shares  of  stock.  .  •  .  We  are  persuaded  that  the 
remedy  should  be  by  suit  in  equity,  in  which  all  the  creditors 
should  join,  or  one  or  more  sue  for  the  benefit  of  all,  and  that 
the  action  should  be  against  the  bank  and  all  its  stockholders, 
unless  it  be  impossible  or  impracticable  to  bring  them  all  be- 
fore the  court,  or  some  other  sufficient  cause  for  the  omission 
be  shown.  This  conclusion,  we  think,  follows  necessarily 
from  the  nature  of  the  obligation  imposed ;  it  being  a  liability 
on  the  part  of  all  the  stockholders,  in  proportion  to  the 
amounts  of  their  respective  shares,  to  all  the  creditors,  ac- 
cording to  the  sums  severally  due  them." 

§  '^01.  Joinder  off  PartieB  at  Law.  —  The  shareholders  of  a 
corporation  cannot,  as  a  rule,  be  joined  as  defendants  in  an 
action  at  law  brought  to  enforce  their  individual  liability ; 
but  each  creditor  must  sue  each  shareholder  separately.^  It 
has  been  held,  however,  that,  where  the  shareholders  are  lia- 
ble to  an  unlimited  extent  as  partners,  they  must  all  be  sued 
jointly,  and  that  the  omission  of  any  one  is  good  ground  for 
a  plea  in  abatement.^ 

§  902.  Joinder  off  Parties  in  Equity.  —  A  suit  in  equity  to 
enforce  the  individual  liability  of  the  shareholders  should  be 
so  framed  as  to  adjust,  ca  far  as  is  possible^  the  rights  of  all 
the  shareholders  and  creditors.  Dixon,  C.  J.,  said :  ^^  The 
creditors  should  all  join  because  they  have  a  common  inter- 
est in  the  funds  to  be  realized;  or,  if  the  action  is  com- 
menced by  one  or  more  of  them,  the  complaint  should  be 
so  framed  that  the  others  may  come  in  and  prove  their 
claims  before  the  court,  or  a  referee,  and  share  in  the  dis- 
tribution of  the  moneys  received.  All  the  stockholders 
should  be  made  defendants,  because  they  too  have  a  common 

1  Bank  of  Poughkeepsie  v.  Ibbot-  *  Allen  v.  Sewall,  2  Wend.  327. 

son,  24  Wend.  479;  Abbott  v.  As-  Compare    Strong   v.  Wheaton,  38 

pinwall,  26  Barb.  202,  208;  Perry  Barb.  616,  622;  Reynolds  v.  Felici- 

V.  Tamer,  55  Mo.  418.  ana  Steamboat  Co.,  17  La.  807, 407- 
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interest,  and  'without  their  presence  it  is  impossible  to  adjust 
their  rights  and  liabilities,  and  protect  them  from  unequal 
and  oppressive  burdens.  The  same  reasons  exist  for  making 
all  the  stockholders  parties  to  such  actions  as  proceedings 
against  delinquent  stock  subscribers  to  compel  them  to  con- 
tribute towards  the  payment  of  the  debts  of  an  insolvent 
bankrupt  corporation.  The  corporation  should  be  joined, 
unless  it  has  been  dissolved,  or  its  assets  wholly  exhausted, 
for  the  reason  that  both  creditors  and  stockholders  are  inter- 
ested in  closing  its  a£Fairs,  and  in  having  its  available  prop- 
erty appropriated  to  the  payment  of  debts,  without  which 
there  can  be  no  final  settlement  and  adjudication  of  the  rights 
and  liabilities  of  the  parties."  ^ 

It  is  not  necessary  that  all  the  creditors  should  actually  be 
made  parties  to  the  suit;  but  all  other  creditors  should  be 
given  an  opportunity  to  come  in  and  share  in  the  fund 
realized.^  Nor  is  it  necessary  that  all  the  shareholdera  be 
made  defendants.  Those  whom  the  court  can  reach  and  com. 
pel  to  contribute  may  be  charged  primarily,  to  the  full  ex- 
tent of  their  liability ;  and  any  equities  existing  among  the 
shareholders  may  be  left  to  be  adjusted  by  subsequent  pro- 
ceedings.^ Where  the  liability  of  the  shareholders  is  im- 
posed for  the  purpose  of  providing  a  general  fund  for  the 
security  of  creditors,  in  addition  to  the  company's  capital, 
the  proper  method  of  proceeding  seems  to  be  to  have  a  re- 
ceiver appointed,  to  take  charge  of  the  fund  belonging  to 
the  creditors^  and  distribute  it  ratably  among  them.^ 

1  Coleman  o.  White,  14  Wis.  700,  force  this  liability  under  a  g^ant  of 

702.  authority  to  collect  the  assets  of  the 

*  Ffohl  V.  Simpson,  74  N.  Y.  corporation.  He  must  have  express 
137;  Coleman  v.  White,  14  Wis.  authority  to  collect  the  fund  pro- 
700.  Several  creditors  cannot  bring  vided  for  the  additional  security  of 
distinct  suits ;    all  must   join  the  creditors.     Supra,  §  S69. 

same  proceeding.     Create  o.  Bab-  Under  the  National  Banking  Act 

cock,  10  Mete.  (Mass.)  525.    Com-  a  receiver  appointed  by  the  Corop- 

pare  Perry  v.  Turner,  55  Mo.  418.  troller  of  the  Treasury  may  bring 

*  Erickson  v.  Nesmith,  46  N.  H.  suit  to  collect  the  indiridual  liability 
871.  of  the  shareholders  in  a  national 

^  A  receiver  or  assignee  in  bank-  bank.  Kennedy  o.  Gibson,  8  Wall, 
mptcy  would  have  no  power  to  en^    948 ;  and  see  supra,  §  882. 
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The  court  should  properly  apportion  the  liability  among 
the  various  shareholders  within  its  jurisdiction.  A  decree 
fiim  may  be  made,  that  each  defendant  pay  the  sum  assessed 
against  him  within  a  specified  time,  and  that  execution  issue 
against  those  defendants  who  fail  to  comply  with  the  decree. 
If  execution  against  a  portion  of  the  defendants  should  be 
returned  mdla  bona^  a  further  assessment  should  be  made, 
until  the  liability  of  the  defendants  has  been  exhausted  or  the 
plaintifCs  have  been  paid.^ 

§  908.  The  Corporatioii  shoiild  b«  made  a  Party.  —  In  a  pro- 
ceeding in  equity,  brought  by  a  judgment  creditor  to  enforce 
the  individual  liability  of  the  shareholders  on  behalf  of  all 
the  company's  creditors,  it  is  usually  advisable  to  make  the 
corporation  a  party.  If  the  equitable  assets  of  the  company 
have  not  been  fully  exhausted,  the  corporation  would  ordi- 
narily be  a  necessary  party  for  the  purpose  of  reaching 
these  assets  and  adjusting  the  individual  liability  of  the  share- 
holders.^ But  even  in  those  cases  where  the  assets  of  the 
company  have  been  fully  exhausted,  it  is  desirable  that  the 
corporation  be  made  a  party  in  order  that  those  creditors  who 
have  not  obtained  judgments  against  the  corporation  may 
come  in  and  establish  their  claims  against  it  before  a  master 
or  referee  appointed  for  that  purpose  in  the  proceeding.^ 

§  904.  The  cases  of  Erickson  v.  Nesmith^  may  be  considered 
instructively  in  this  connection.  An  action  at  law  was  brought 
in  Massachusetts  by  a  creditor  of  a  New  Hampshire  corpora- 
tion, to  charge  a  shareholder  in  the  company  with  individual 
liability.  By  the*  laws  of  New  Hampshire,  under  which  the 
corporation  was  formed,  its  shareholders  were  rendered  indi- 
vidually liable  to  creditors  to  the  same  extent  as  partner^ ; 
and  it  was  expressly  provided  that  this  liability  should  be  en- 
forced only  by  bill  in  chancery.*    The  Supreme  Court  of 

^  See  Godfrey  v.  Terry,  97  U.  S.         *  See  suproy  §§  883,  884. 
171 ;  Honor  v.  HenDing,  98  U.  8.         ^  Erickson  v.  Nesmith,  15  Gray, 

228.  222;    4    AUen,    283 ;    46    N.    H. 

s  Coleman  o.  White,  14  Wis.  700 ;  371. 
Wslser  0.  Memphis,  &o.  By.  Co.,        *  The  provisions  of  the  statute 

19  Fed.  Bep.  152 ;  Nimick  v,  Mingo  are  quoted  in  48  N.  H.  871,  374. 
Iron  Works  Co.,  25  W.  Va.  184, 
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Massachusetts  held  that  the  action  could  not  be  maintained. 
Bigelow,  J.,  delivering  the  opinion  of  the  court,  said :  ^*  It 
is  clear  that  the  plaintiffs  in  this  action  seek  to  enforce 
against  the  defendant  a  liability,  created  by  the  statutes  of 
a  foreign  State,  by  a  remedy  which  operates  with  greater 
hardship  on  our  citizens  than  the  remedy  provided  by  the 
statute  itself,  and  which  alone  they  could  pursue  in  that 
jurisdiction.'*  * 

Subsequently  a  bill  in  chancery  was  brought  by  the  same 
plainti£F  against  the  defendant,  together  with  other  sharehold- 
ers residing  in  Massachusetts.  But  the  court  again  held  that 
the  proceedings  could  not  be  maintained,  and  dismissed  the 
bill.  Dewey,  J.,  in  delivering  the  opinion,  said:  ^^When 
the  statute  confers  a  right  and  prescribes  a  remedy,  that  par- 
ticular remedy,  and  that  only,  can  be  pursued.  The  only 
remedy  given  by  the  statute  of  New  Hampshire  is  by  a  bill 
in  equity.  Such  a  bill,  as  it  seems  by  the  decision  of  the 
court  of  that  State  in  Hadley  v.  Russell,'  means  a  bill  in  be- 
half of  all  the  creditors  against  all  the  stockholders.  This 
was  assumed  in  the  opinion  of  this  court  in  the  former  case 
between  these  parties.  ...  If  that  be  so,  we  perceive  at  once 
strong  reasons  why  such  a  bill  should  be  brought  in  the 
State  which  created  the  corporation,  and  where  the  same  is 
located  by  the  express  terms  of  its  charter,  and  where  its 
place  of  business  is.  The  effect  of  maintaining  such  a  bill  is 
to  draw  before  the  court  all  the  stockholders,  and  necessarily, 
as  we  should  suppose,  the  principal  debtor,  the  corporation 
itself.  .  .  .  But  we  have  no  jurisdiction  that  will  reach  such 
corporation  out  of  this  Commonwealth,  and  having  no  assets 
here ;  and  the  same  is  true  of  the  stockholders  residing  in 
New  Hampshire."  * 

In  a  suit  in  equity  brought  by  the  plaintiff  in  New  Hamp- 
shire against  the  shareholders  residing  in  that  State,  it  was 
held  that  the  defendants  were  liable  as  partners  for  the  whole 
of  the  company's  debts.    And  it  was  decreed  that  the  whole 

^  15  Gray,  222.  point  see  Nimick  o.  Mingo  Iron 

«  40  N.  H.  109.  Works  Co.,  25  W.  Va.  184. 

•  4  Allen,  283.    On  the  same 
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liability  should  be  apportioned  between  the  defendants  pro 
rata  according  to  the  amount  of  stock  owned  by  them,  each 
paying  such  proportion  of  the  whole  debt  as  his  stock  bore 
to  the  whole  amount  of  stock  owned  by  the  solvent  sha]:i9- 
holders  who  were  made  parties  to  the  bill.  The  court  also 
held  that  those  shareholders  who  had  paid  more  than  their 
just  proportion  of  the  company's  debts  were  entitled  to  re- 
cover contribution  from  the  other  shareholders,  whether  re- 
siding in  NeV  Hampshire  or  In  Massachusetts.^ 

§  905.  Compliance  with  Conditioiis  Precedent  must  be  shown. 
—  Creditors  of  a  corporation  seeking  to  enforce  the  indi- 
vidual liability  of  shareholders  must  allege  and  prove  the  ful- 
filment of  every  condition  precedent  to  the  liability  imposed 
by  agreement  of  the  parties,  or  by  the  statute  under  which 
the  liability  is  created.^ 

Thus,  in  New  York,  under  the  general  act  of  1848  for  the 
incorporation  of  various  classes  of  companies,  a  creditor  seek- 

1  46  N.  H.  871.  The  liability  equities  of  the  shareholders  so  far 
of  the  shareholders  in  this  case  was  as  they  could  be  made  parties  to  the 
of  such  a  character  that  it  could  be  suit;  and  the  suit  might  have  been 
enforced  only  by  general  winding-up  entertained  by  the  court  if  the  cir^ 
proceedings,  resulting  in  an  equal  cumstanoes  had  not  been  such  as 
apportionment  of  the  liability  and  to  make  it  inequitable  to  proceed 
distribution  of  the  proceeds.  For  against  the  shareholders  in  Massa- 
this  reason  the  action  at  law  brought  chusetts  before  exhausting  the  reme- 
in  Massachusetts  could  not  be  main-  dies  in  New  Hampshire.  The  court 
tained:  not  because  the  State  of  New  might  have  allowed  the  plaintiffs  to 
*  Hampshire  had  enacted  that  the  proceed  in  Massachusetts  subject  to 
liability  of  the  shareholders  should  such  terms  as  were  equitable  with 
be  enforced  in  equity,  for  this  pro-  respect  to  an  apportionment  of  the 
vision  had  no  extra-territorial  force  liability  among  the  shareholders  in 
(see  supra,  §  876);  but  because  the  and  out  of  the  State.  If  the  plain- 
rights  of  the  parties  could  not  possi-  tiffs  had  first  exhausted  their  reme- 
bly  be  adjusted  in  an  action  at  law.  dies  in  New  Hampshire,  or  if  they 
The  bill  in  equity  brought  in  Massa-  had  shown  that  proceedings  in  New 
chusetts  was  dismissed  for  similar  Hampshire  would  have  been  un- 
reasons. The  corporation  was  a  availing,  it  is  probable  that  the  bill 
foreign  one,  and  both  it  and  many  in  equity  in  Massachusetts  would 
of  the  shareholders  were  not  within  have  been  sustained, 
the  jurisdiction  of  the  court.  *  See  Blair  o.  Gray,  104  U.  S. 

However,  the  court  of  equity  in  769;  Chase  v.  Lord,  77  N.  Y.  1;  and 

Massachusetts  had  Jurisdiction  to  see  cases  supra,  §  888  et  seq* 
enforce  the  liability  and  adjust  the 


§  907  THE  LAW  OF  PEIVATK  OORPOEATIONS.  876 

ing  to  charge  the  stockholders  with  individual  liability,  under 
the  tenth  section  of  the  act^  must  show,  (1.)  that  the  capital 
was  not  duly  paid  in,  (2.)  that  the  debt  for  the  payment  of 
which  the  plaintiff  seeks  to  enforce  the  liability  was  a  con- 
tract debt,  and  was  contracted  to  be  paid  within  one  year, 
(8.)  that  an  action  was  brought  against  the  company  within 
one  year,  and  (4.)  that  judgment  was  recovered  thereon,  and 
execution  returned  unsatisfied,  A  receiver  or  trustee  suing 
on  behalf  of  creditors  to  enforce  the  liability  of  the  stock- 
holders would  be  obliged  to  show  the  same  facts  as  the  cred- 
itors in  order  to  establish  a  cause  of  action.^ 


PART  IV. 

8TATUT0BY  LIABILITY  OF  DIBE0T0R8  TO  CBBDITOB8. 

§  906.  Statatory  ZdabiUty  of  Directors  to  Creditors.  —  In 
many  of  the  States,  statutes  have  been  passed,  providing  that 
the  directors  of  corporations  shall,  on  certain  contingencies, 
become  liable  to  the  creditors  of  the  companies  for  the  pay- 
ment of  their  claims.  Thus,  in  some  instances  it  has  been 
provided  that  the  directors  shall  become  liable  for  the  corpo- 
rate debts,  if  they  fail  to  publish  certain  prescribed  reports  of 
the  financial  condition  of  their  company,  or  if  they  publish 
false  reports ;  in  other  cases,  it  has  been  provided  that  the 
directors  shall  become  liable  if  they  allow  the  company^s  ag- 
gregate indebtedness  to  exceed  a  fixed  amount.  The  various 
statutes  which  have  been  passed  differ  widely  in  their  lan- 
guage, and  in  the  construction  which  they  have  received.  It 
would  be  beyond  the  scope  of  this  treatise  to  consider  them 
in  detail ;  only  a  few  of  the  principles  relating  to  the  con- 
struction of  these  statutes  will  be  referred  to. 

§  907.  The  ZdablUty  said  to  be  Penal.  —  It  has  often  been 
said  by  the  courts,  that  the  liability  imposed  by  statutes  of 

^  Cuykendidl  v.  Coming,  88  80  N.  Y.  884,  overruling  28  Hon, 
N.  T.  120,  187;  Handy  v.  Draper,    260. 


877  THB  BTOHT8  OF  CBEDIT0B8.  §  908 

this  description  is  ^'  penal."  ^  And  it  has  been  held  that  it 
follows  as  a  consequence,  that  these  statutes  must  be  strictly 
construed  ;  *  that  the  liability  of  the  directors  cannot  be  en- 
forced outside  of  the  State  which  enacted  the  statute  imposing 
it :  *  that  it  cannot  be  enforced  against  the  representative  of  a 
deceased  director ;  ^  that  the  liability  would  cease  after  a 
repeal  of  the  law  enacting  it,  and  that  such  repeal  would 
not  be  unconstitutional  as  impairing  the  rights  of  existing 
creditors.* 

§  908.  duuraoter  of  the  Statutory  liability  of  Directors.  — ^ 
It  is  not  always  quite  clear  what  the  courts  mean  to  express 
by  saying  that  statutes  of  this  character  are  ^^  penal,*'  and 
that  they  impose  upon  the  directors  a  ^*  penal  liability." 

The  liability  of  the  directors  under  such  a  st^atute  is  un- 
doubtedly not  the  result  of  a  contract  between  the  directors 
and  the  creditors  of  the  corporation ;  but  that  is  evidently 
not  what  the  courts  mean  to  express.  The  liability  of  di- 
rectors to  creditors  for  a  tort,  or  a  misapplication  of  corporate 
funds,  or  breach  of  trust,  does  not  arise  out  of  contract ;  yet 
the  courts  would  certainly  not  call  this  a  penal  liability,  or 
refuse  to  enforce  it  because  it  arose  under  the  laws  of  a  for- 
eign State.* 

Nor  is  the  liability  of  the  directors  under  these  statutes 
penal  in  the  sense  in  which  the  word  '^ penal*'  is  Used  in 

1  Merchants'  Bank  v.  Bliss,  85  156;  Bird  9.  Hayden,  2  Abb.  Pr. 

K.  Y.  412;  Wiles  v.  Suydam,  64  n.  s.  61.    Compare  Western  Union 

K.  Y.  178;  Garrison  v.   Howe,  17  Tel.    Co.    v,    Hamilton,    50   Ind. 

N.  Y.  458;    Steam  Engine  Co.  o.  181. 

Habbard,  101  U.  S.  188,  191-194;  «  Mitchell  v.  Hotchkiss,48  Conn. 

Moies  V.  Sprague,  9  R.  I.  541 ;  Hill  9.    Compare  Hargroyes  v.   Cham- 

9.  Frazier,  22  Pa.  St.  820.  hers,  80  6a.  580;  and  cases  supra, 

s  Whitney  Arms  Co.  o.  Barlow,  §  877. 

68  N.  Y.  84;  Victory  Webb  Print-  »  Gregory  v.   German  Bank,  8 

ing,  &c.  Co.  V.  Beecher,  26  Han,  Col.  882;  Union  Iron  Co.  v.  Pierce, 

48;  Schofield  v.  Henderson,  67  Ind.  4  Biss.  827;  Breitung  v.  Lindauer, 

258;  and  see  cases  in  the  preceding  87  Mich.  217.    See,  however,  Har- 

note.  groves  v.  Chambers,  80  Ga.  580. 

*  Derrickson  v.  Smith,  27  N.  J.  *  In  some  instances  the  statutes 

Law,  166;  Halsey  o.  McLean,  12  Al-  have  merely  re-enacted  the  common 

len,  488 ;  First  Nat.  Bank  v.  Price,  88  law  liabilities  of  the  directors.    See 

Md.  487;  Yeeder  v.  Baker,  83  K.  Y.  Hoffman  v.  Dickey,  64  Iowa,  185. 
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criminal  law ;  it  is  not  a  penalty  or  fine  imposed  by  the  State 
for  the  infraction  of  a  pablic  law. 

The  liability  of  the  .directors  is  both  in  form  and  in  sub- 
stance a  private  obligation,  similar  in  many  respects  to  that 
of  sureties.  It  is  imposed  by  the  legislature  partly  for  the 
purpose  of  inducing  the  directors  to  do  their  prescribed  du- 
ties, and  partly  for  the  purpose  of  securing  the  company's 
creditors'  from  losses  caused  by  the  acts  of  those  who  have 
control  over  the  company's  fortunes.  The  statutes  impos- 
ing this  liability  establish  a  new  rule  of  private  right, — a 
rule  which,  although  unknown  to  the  common  law,  may  be 
founded  on  sound  principles  of  justice  and  expediency.  The 
only  reason  why  this  liability  is  called  penal  appears  to  be  that 
it  does  not  exist  at  common  law,  and  is  neither  created  by  con- 
tract, nor  given  as  compensation  for  a  direct  and  immediate 
wrong  done  by  the  directors  to  the  creditors  of  the  company.^ 

§  909.  The  character  of  the  liability  of  dii*ectors  to  cred- 
itors, under  statutes  of  this  description,  was  ably  discussed 
by  the  Supreme  Court  of  Georgia,  in  the  case  of  Neal  t;. 
Briggs.'  The  plaintiff  was  a  creditor  of  a  banking  corpora- 
tion of  which  the  defendants  were  directors,  and  the  suit 
was  an  action  of  debt  founded  upon  a  provision  of  the  com- 
pany's charter  imposing  individual  liability  upon  the  directors. 
By  this  provision,  the  directors,  under  whose  administration 
the  total  amount  of  the  company's  debts  was  allowed  to  ex- 
ceed three  times  the  stock  paid  in,  were  made  individually 
liable  for  the  excess;  and  it  was  expressly  provided  that 
the  liability  might  be  enforced  by  any  creditor  or  creditors 
against  the  directors,  their  heirs,  executors,  and  administra- 
tors, in  an  action  of  debt.  The  defence  was  that  the  action 
was  barred  by  the  six  months'  statute  of  limitations  applica- 
ble  to  ^*  fines,  penalties,  and  forfeitures."  But  the  court 
held  that  the  liability  was  not  a  fine,  penalty,  or  forfeiture, 

^  It  may  be  observed  that  the  InBtrnctions,  is  not  created  by  oon- 

common  law  liability  of  a  principal  tract,  nor  is  it  based  on  the  theoiy 

for  the  wrongs  committed  by  his  that  the  principal  has  done  a  wrong, 

servants  within  the  scope  of  their  '  Neal  v.   Briggs,  12  Ga.   104, 

authority,  bat  in  violation  of  actual  111-118. 
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and  that  the  statute  did  not  apply.    Nisbet,  J.,  delivering 
the  opinion,  said :  — 

^^It  is  argued  that  the  liability  in  this  rule  must  be  a 
penalty,  because  imposed  alone  on  the  directors.  It  is  in- 
tended as  a  punishment  for  an  official  assumption  of  power, 
to  wit,  the  contracting  of  debts  to  an*  amount  larger  than 
three  times  the  amount  of  the  stock  paid  in,  in  violation  of 
the  charter.  If  not,  proceeds  the  argument,  intended  to  be 
punitive,  why  discriminate  between  the  stockholder  who 
are  and  those  who  are  not  directors?  ...  In  answer  to  this 
reasoning,  I  admit  that  it  was  the  intention  of  the  legislature 
to  restrain  the  directors  from  over-issues,  by  making  them  lia* 
ble  for  the  excess.  This  liability,  by  operating  upon  the  pecu- 
niaiy  fears  of  the  directors,  was  no  doubt  intended  to  secure 
sound  banking,  and  thus  protect  the  whole  community  from 
the  evils  of  an  irredeemable  currency.  .  .  •  The  pocket 
nerve  vibrates  painfully  responsive  to  the  slightest  unfriendly 
touch.  But  all  these  admissions  do  not  yield  the  point  that 
this  is  a  penalty.  It  may  be  a  $tattUe  liahility^  and  yet  be 
intended  as  a  punishment  and  a  preventive  against  abuses. 
A  statute  liability  might  just  as  well  originate  in  such  a  pol- 
icy as  a  penalty,  and,  I  will  add,  is  just  as  well  calculated  to 
promote  it.  This  is  something  more  than  a  measure  of  pre- 
vention, founded  in  a  policy  which  looks  to  the  public  at 
lai^^e ;  it  U  aUo  a  mea$ure  of  individtial  security ^  which  create$ 
riffkU  in  individtuil  citizens;  and  this  is  the  distinction  upon 
which  this  case,  in  our  judgment,  rests.  .  .  . 

*^  Penalties  are  punishments  inflicted  by  law  for  its  violation. 
In  its  broad  signification,  a  penalty  means  any  punishment ; 
'  but  its  more  specific  meaning  is  a  pecuniary  punishment. 
When  counsel  claim  this  to  be  a  penalty,  I  understand  them 
to  use  the  word  in  the  last  specified  sense.  That  is,  they 
hold  that  the  liability  of  the  directors  is  a  pecuniary  punish- 
ment for  the  violation  of  the  charter,  which  is  a  public  law  of 
the  State. 

^^  This  is  clearly  the  kind  of  penalty  barred  in  six  months 
by  the  act  of  1776.  This  kind  of  penalty,  then,  is  the  sanc- 
tion of  a  public  law,  whether  that  law  be  mandatory  or  pro- 
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hibitorj.  .  •  •  It  is  intended  to  constrain  obedience  by  a 
pecuniary  mulct,  and  is  usually  applied  to  offences  not  mala 
in  96^  but  mala  proMbita.  It  has  for  its  object  the  enforce- 
ment of  a  law  in  which  all  the  people  of  the  State  are  equally 
interested,  or  the  protection  of  rights  common  in  kind  to  all 
the  people  of  the  State.  .  .  .  One  characteristic  of  all  pen- 
alties is,  that,  when  recovered,  they  belong  equally  to  the 
public,  and,  except  when  the  informer  gets  part,  they  are 
applied  to  some  designated  use.  ...  To  whom  does  the 
recovery  belong  in  this  case  ?  To  the  public,  or  to  an  in- 
former in  part  ?  No,  but  to  a  creditor.  He  alone  can  sue 
for  the  excess.  Before  any  one  can  take  a  benefit  under 
this  act,  he  must  show  himself  to  be  a  creditor;  and  eo  in- 
$tanti^  when  any  citizen  becomes  a  creditor,  in  case  of  excess, 
he  has  an  interest  coupled  with  a  right — a  personal,  individ- 
ual right  —  to  recover  out  of  the  directors  the  amount  of 
the  claim.  The  charter  creates  the  liability  in  favor  of  indt- 
viduaU^  and  that  diitinguishes  it  from  a  penalty. ^^ 

§  910.  The  Remedy  for  enforcing  the  ZdabUity.  —  The '  form 
of  action  by  which  the  statutory  liability  of  directors  may  be 
enforced  depends  upon  the  character  of  the  liability,  unless  a 
particular  remedy  is  prescribed  by  the  statute. 

If  the  liability  is  imposed  for  the  purpose  of  providing  a 
fund  to  secure  all  the  creditors  equally,  or  if  an  accounting 
of  the  company's  financial  condition  is  necessary  in  order  to 
determine  the  extent  of  the  liability  of  the  directors,  a  bill  in 
equity  appears  to  be  the  proper  remedy.  The  case  of  Hor- 
nor  V.  Henning,^  was  of  this  character.  The  suit  was  brought 
to  enforce  the  liability  of  directors  under  a  statute  providing 
that,  ^'  if  the  indebtedness  of  any  company  organized  under 
this  act  shall  at  any  time  exceed  the  amount  of  its  capital 
stock,  the  trustees  of  such  company  assenting  thereto  shall 
be  personally  and  individually  liable  for  such  excess  to  the 
creditors  of  the  company."     The  Supreme  Court  held  that 

^  Hornor  v.  Henning,  93  U.  S.  Buchanan,  04  HI.  76,  affirming  3 

228.     See  also  Anderson  v.  Speers,  Bradw.  202;  Buchanan   v.  Bartow 

21  Hun,  569;  Merchants'  Bank  v.  Iron  Co.,  8  Bradw.  101. 
Stevenson,  10  Gray,  232;  Low  v. 
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the  liability  of  the  direetors  for  the  excess  of  indebtedness 
over  the  capital  stock  was  intended  as  a  fund  for  the  benefit 
of  all  the  creditors  who  were  entitled  to  share  in  it,  in  pro- 
portion to  the  amount  of  their  debts,  and  that  the  remedy 
to  enforce  the  liability  was  by  bill  in  equity.  Justice  Miller 
said :  ^*The  remedy  for  this  violation  of  duty  as  trustees  is  iu 
its  nature  appropriate  to  a  court  of  chancery.  The  powers 
and  instrumentalities  of  that  court  enable  it  to  ascertain  the 
excess  of  indebtedness  over  the  capital  stock,  the  amount  of 
this  which  each  trustee  assented  to,  and  the  extent  to  which 
the  funds  of  the  corporation  may  be  resorted  to  for  the  pay- 
ment of  the  debts ;  also,  the  number  and  names  of  the  cred- 
itors, and  the  amount  of  their  several  debts ;  to  determine  the 
sum  to  be  recovered  of  the  trustees  and  apportioned  among 
the  creditors,  —  in  a  manner  which  the  trial  by  jury  and  the 
rigid  rules  of  common  law  proceedings  render  impossible." 

§  911.  Under  some  of  the  statutes  rendering  the  directors 
of  corporations  liable  for  the  corporate  debts,  any  individual 
creditor  may  sue  any  director,  without  first  exhausting  his 
remedy  against  the  corporation.  Whether  directors,  who 
have  been  compelled  to  pay  corporate  debts  under  these  cir- 
cumstances, can  recover  the  amounts  which  they  have  been 
compelled  to  pay  from  the  corporation,  or  can  recover  con- 
tribution from  their  co-directors  who  have  not  been  charged, 
depends  upon  the  character  of  the  acts  for  which  the  liability 
of  the  directors  was  imposed. 

It  is  evident  that,  if  the  actfi  for  which  the  liability  of  the 
directors  was  imposed  were  wrongs  done  by  the  directors  to 
the  corporation  or  its  shareholders,  the  latter  cannot  be  com- 
pelled to  compensate  the  directors  for  what  they  have  paid. 
Directors  can  recover  compensation  for  the  amounts  which 
they  have  been  compelled  to  pay  to  the  company's  creditors 
only  if  their  liability  was  intended  to  be  similar  to  that  of 
sureties  of  the  corporation ;  ^  and  it  is  only  where  their  lia- 

1  Compare  Jones  v.  Barlow,  02  debtedness  of  the  corporation,  see 

N.  Y.  202;  and  see  the  preceding  HargTOves  v.  Chambers,  30  6a.  581; 

section.     Whether  the  liability  of  Jones  v.  Barlow,  62  N.  Y.  202. 
the  directors  may  sarvive  the  in- 
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bility  is  of  this  character  that  they  can  recover  contribution 
from  their  co-directors.^  Directors  who  have  been  charged 
with  liability  for  a  joint  wrong  cannot,  as  a  rule,  recover 
contribution  from  their  co-wrongdoers.^ 

^  Compare  Nickerson  v.  Wheeler,  are  equities  giving  riae  to  it.    Henoe 

118  Mass.  295;  Andrew  v.  Murray,  there  is  no  right  of  contribution  be- 

33  Barb.  354.     Sometimes  the  right  tween  joint  tortfeasors.    This  rule 

of  contribution  is  expressly  given  must  not  be  confounded  with  the 

by  the  statute.     Ashhurst  v.  Mason,  doctrine  that  courts  will  not  enforce 

L.  R.  20  £q.  225.     See  also  §  12  of  rights  growing  out  of  an  immoral 

chap.  40  of  the  Laws  of  1848  of  transaction.    The  maxim,  Ex  turpi 

New  York.  cama  non  oritur  actiof  applies  only 

'  The  right  of  contribution  exists  to  cases  of  actual  immorality.    See 

only  if  created  by  contract,  or  if  there  n^tra^  §  721. 
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CHAPTER   XL 

FRANCHISES. 

§  922.  The  Nature  of  Franohises.  —  The  word  ^'  franchise  ^* 
is  generally  used  to  designate  a  right  or  privilege  conferred 
by  law^^  Thus,  when  the  legislature  grants  a  charter  of  in- 
corporation, it  confers  upon  the  grantees  of  the  charter  the 
right  or  privilege  of  forming  a  corporate  association,  and  of 
acting  within  certain  limits  in  a  corporate  capacity,  and  this 
right  or  privilege  is  called  the  corporate  fi*anchi8e.^  It  is 
conferred  upon  the  individual  grantees,  together  with  such 
other  persons  as  may  become  members  of  the  association, 
either  by  a  transfer  of  shares  and  substitution  in  place  of 
prior  members,  or  by  the  creation  of  new  shares,  which  the 
legislature  has  authorized  the  company  to  issue.^ 

Sometimes  charters  of  incorporation  confer  additional  rights 
which  do  not  pertain  to  the  formation  of  the  association,  as, 
for  example,  the  right  to  take  private  property  under  the 
power  of  eminent  domain,  or  the  exclusive  right  of  establish- 
ing a  ferry  and  charging  tolls.  These  rights  are  also  called 
franchises.    Like  the  corporate  franchise,  they  are  conferred 

1  BoaTier'sDict,  *<  Franchise."  the  State."     People  v.  Utica  Ins. 

In  Bank  of  Augusta  v.  Earle,  13  Co.,  15  Johns.  386,  887,  per  Spen- 

Pet.  695,  Chief  Justice  Taney  said:  oer,  J.;  Thompson  v.   People,  23 

**  Franohises  are  special  privileges  Wend.  579,  per  Senator  Verplanok ; 

conferred  by  government  upon  in-  Spring  Valley  Water  Works  Co.  w. 

dividuals,  and  which  do  not  belong  Schottler,  82  Cal.  78. 
to  the  citizens  of  the  country  gener-        >  Paul  o.  Virginia,  8  Wall.  181, 

ally,  of  common  right.'    It  is  easen-  per  Mr.  Justice  Field, 
tial  to  the  character  of  a  franchise        *  The   corporate   franchises  are 

that  it  should  be  a  grant  {rom  the  sometimes  said  to  belong  to  the  cw- 

sovereign    authority,  and   in    this  poration;  but  this  is  not  accurate, 

country  no  franchise  can  be  held  They  belong  to  the  shareholders, 
which  is  liot  derived  from  a  law  of 
VOL.  II.  —  22 
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upon  the  original  grantees,  together  with  a  power  of  appoint- 
ing new  beneficiaries,  by  a  transfer  of  membership,  or  an  issue 
of  new  shares,  authorized  by  the  charter. 

§  928.  The  Franohlsa  of  Forming  a  Corporation. —  What  is 
called  the  franchise  of  forming  a  corporation  is  really  but  an 
exemption  from  a  general  rule  of  the  common  law  prohibiting 
the  formation  of  corporations.^  In  former  times,  this  ex- 
emption was  granted  only  in  exceptional  cases,  by  a  special 
charter  in  each  instance.  It  was,  therefore,  looked  upon  as 
something  valuable,  —  as  a  g^f t  of  a  special  privilege  to  the 
grantees  of  the  charter,  —  and  was  called  a  ^  franchise."  At 
the  present  day,  however,  the  prohibition  of  the  common 
law  has  been  in  a  great  measure  repealed  by  the  general 
incorporation  laws.  What  was  formerly  the  exception  has 
now  become  the  general  rule.  All  persons  have  now  the 
right  of  forming  corporate  associations,  upon  complying  with 
the  simple  formalities  prescribed  by  statute.  The  right  of 
forming  a  corporation  and  of  acting  in  a  corporate  capacity, 
under  the  general  incorporation  laws,  can  be  called  a  **•  fran- 
chise ''  only  in  the  sense  in  which  the  right  of  forming  a  lim- 
ited  partnership  or  of  executing  a  conveyance  of  land  by 
deed  is  a  franchise. 

§  924.  What  a  "  Tranafer  "  or  "  Mortgage  "  of  Franohiaaa  meana. 
—  Charters  of  incorporation  often  provide,  in  express  terms, 
that  the  companies  formed  under  them  may  mortgage  or 
otherwise  transfer  their  franchises,  together  with  their  tangi- 
ble property.  The  word  "  transfer  "  is  here  used  in  a  figura- 
tive sense.  A  franchise,  being  a  mere  right  conferred  by  law, 
cannot,  in  the  nature  of  things,  be  transferred  from  one  per- 
son or  company  to  another,  like  a  piece  of  property.^     A 

4 

^  See  supra,  §  648  et  seq.  ham,  9  W.  &  S.  27;  Mahoney  o. 

*  It  ifl  equally  clear  that  a  fran-  Spring  Valley  Water  Works  Co., 

ohiae  cannot,  in  tiie  nature  of  things,  52  Cal.  161.     Compare  Covington 

be  levied  upon  by  execution.    Cue  Drawbridge   Co.   o.   Shepherd,   21 

V.  Tide-Water  Canal  Co.,  24  How.  How.    112;    City  of   Palestine   o. 

257;  Randolph  o.  Larned,  27  N.  J.  Barnes,  50  Tex.  588. 
£q.  557;  Stewart  v.  Jones,  40  Mo.        It  should  be  observed  that  prop- 

140;  Richardson  v.  Sibley,  11  Allen,  erty  of  a  corporation  having  public 

71 ;  Susquehanna  Canal  Co.  o.  Bon-  duties  to  perform,  like  a  railroad 
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proviidon  in  a  charter  or  general  law  authorizing  a  corporar 
tion  to  trantfer  its  franchises,  really  means  that  the  corpo- 
ration shall  have  the  power  to  appoint  other  persons,  who 
shall  enjoy  franchises  exactly  similar  to  those  originally  con- 
ferred upon  itself.  A  provision  authorizing  a  corporation 
to  mortgage  its  franchises,  together  with  its  tangible  property, 
is  in  reality  a  legislative  enactment  that  the  parties  who  may 
thereafter  become  entitled  to  the  property,  by  foreclosure  of 
a  mortgage  executed  by  the  corporation,  shall  be  authorized 
to  exercise  franchises  similar  to  those  originally  conferred 
upon  the  mortgagor.  In  either  case,  the  power  of  the  cor- 
poration to  bring  about  a  transfer  of  the  franchises  is  merely 
a  power  of  appointment^  and  the  franchises  acquired  by  the 
transferees,  whether  by  deed,  or  by  lease,  or  by  purchase  at  a 
foreclosure  sale,  are  derived  from  the  act  of  the  legislature 
purporting  to  authorize  the  corporation  to  convey,  lease,  or 
mortgage  its  franchises. 

§  925.  A  law  providing  that  the  purchasers  at  the  sale  of 
a  railroad  under  a  foreclosure  of  a  mortgage  should  become 
invested  with  the  franchises  of  the  mortgaging  company, 
would  not  alter  the  effect  of  an  existing  mortgage,  or  take 
anything  from  the  mortgagor ;  it  would  operate  as  an  origi- 
nal act  of  incorporation. 

In  Atkinson  v.  Marietta  and  Cincinnati  Railroad  Company,^ 
the  Supreme  Court  of  Ohio  held  that  such  a  law  was  uncon- 
stitutional, because  it  was  a  special  act  of  incorporation.  It 
was  argued  by  counsel,  that  the  act  did  not  assume  to  confer 

oompany,  cannot  be  taken  on  exe-  franchises  and  property  of  a  oor- 

ention  ii  the  company  would  there-  poration  to  be  sold  under  an  exe- 

by  be   disabled   from    performing  cution  would  probably  be  held  to 

these  duties.    Infraj  §  1125.^   But  a  mean  that  the  purchasers  of   the 

law  expressly  authorizing  the  prop-  property  sold  should  have  a  right 

erty  to  be  taken  would,  by  implica-  to   exercise   franchises   similar   to 

tion,  give  the  purchaser  the  right  those    possessed    by  the   company 

to  exercise  any   franchises  which  while  it  was  in  possession  of  the 

are  essential  to  the  enjoyment  of  property.    In/ray  §  932. 
the   property.      See    Chesapeake,        ^  Atkinson  v.  Marietta,  &c.  R.  R. 

&c.   Ry.  Co.  V.  Miller,  114  U.  S.  Co.,  15  Ohio  St.  21,  88.    Compare 

176.  Houston,  &c.  R.  R.  Co.  v.  Shirley, 

A  law  expressly  aathonzing  the  54  Tex.  125. 
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corporate  powers,  but  was  merely  declaratory  of  the  effect  of 
the  mortgage  and  the  sale  of  the  railroad  under  the  decree 
of  foreclosure.  The  court,  however,  said :  ^^  It  will  not  do  to 
deceive  ourselves  with  mere  forms  of  expression.  It  is  cer- 
tain that  the  mortgagees,  as  such,  were  invested  with  no 
corporate  capacity,  and  it  is  equally  certain  that  a  mere  pur- 
chase at  the  sale  would  have  invested  them  with  none.  If 
they  have  it,  then,  it  must  have  arisen  in  some  way  from  the 
legal  effect  of  the  legislative  enactment ;  and  as  without  the 
enactment  they  had  it  not,  and  with  the  enactment  are 
invested  with  it,  it  would  seem  to  follow  that  it  was  not  only 
conferred  by  the  enactment^  but  also  newly  conferred.  It 
does  not  belong  to  human  power  to  make  that  which  is  false 
true,  by  declaring  it  to  be  so.*' 

§  926.  The  Nature  of  a  Grant  of  Authority  to  transfer  or 
mortgage  Franohlaea.  —  A  law  authorizing  a  corporation  to 
transfer  or  mortgage  its  franchises  has  a  twofold  operation. 
Primarily^  it  operates  as  a  grant  to  the  company  of  a  fran- 
chise or  power  of  appointment ;  namely,  that  of  giving  rise  to 
franchises  in  other  persons,  by  executing  a  nominal  transfer 
or  mortgage  of  its  own  franchises.  After  the  execution  of 
the  power,  such  a  law  would  operate  as  an  enabling  act  to 
the  so-called  transferees  or  purchasers  under  the  mortgage ; 
it  would  confer  upon  them  franchises  like  those  nominally 
transferred  or  mortgaged. 

Whether  the  franchise  or  power  of  appointment  conferred 
upon  the  corporation  by  the  law  authorizing  it  to  transfer 
or  mortgage  its  franchises,  can  be  subsequently  revoked  or 
altered  by  the  legislature,  would  depend  upon  the  character 
of  the  law.  If  the  law  conferring  this  franchise  was  intended 
merely  as  an  enabling  act,  it  would  be  repealable,  like  any 
other  law ;  but  if  it  was  intended  as  an  irrevocable  grant, 
constituting  a  contract  between  the  State  and  the  company, 
within  the  meaning  of  the  constitutional  prohibition  against 
State  laws  inpairing  the  obligation  of  contracts,  it  wduld 
not  be  repealable.  Ordinarily,  if  such  a  franchise  is  con- 
ferred by  the  charter  under  which  the  company  is  organized, 
it  is  irrevocable,  unless  the  right  of  repeal  or  alteration  is 
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reserved;  but  if  it  is  conferred  by  a  subsequent  act,  it  will  be 
deemed  a  mere  authorization  by  the  legislature,  which  may 
be  withdrawn.^ 

§  927.  The  exercise  by  a  corporation  of  the  power  con- 
ferred by  a  law  authorizing  it  to  ^^  transfer  *'  or  ^^  mortgage  " 
its  franchises,  would  not  necessarily  deprive  the  company  of 
any  of  its  own  franchises.  The  franchises  conferred  upon 
the  appointees  under  such  a  power  are  not  properly  speaking 
derived  by  transfer,  but  are  new  franchises,  derived  by  ap- 
pointment under  the  act  of  the  legislature.  It  would  depend 
wholly  upon  the  will  of  the  legislature  whether  the  fianchises 
of  the  transferring  or  mortgaging  company  shaU  be  extin- 
guished, or  shall  continue  in  force  after  the  creation  of  the 
new  franchises  in  the  transferee  or  purchaser  under  the  mort- 
gage. An  attempt  of  a  corporation  or  its  agents  to  confer 
franchises  upon  others,  by  a  nominal  transfer  or  mortgage 
of  its  own  franchise,  without  legislative  authority,  may  be 
made  effective  by  the  subsequent  ratification  of  the  legis- 
lature ;  for  such  ratification  would  of  itself  constitute  a  grant 
of  authority  to  the  mortgagee  to  exercise  the  franchises 
attempted  to  be  conferred  by  mortgage.^ 

§  928.  Moaning  of  a  Grant  of  Power  to  transfer  "  a  Charter " 
or  **  the  Franohiae  to  be  a  Corporation."  —  In  some  cases  it  has 
become  necessary  to  consider  the  meaning  of  a  grant  to  a  cor- 
poration of  the  power  to  transfer  or  to  mortgage  *^  its  charter'' 
or  its  ^*  franchise  to  be  a  corporation."  Taken  literally,  such  a 
grant  would  be  unintelligible ;  and  it  may  be  doubted  whether 
a  legislature  making  such  a  grant  could  have  any  definite 
meaning  in  mind.  However,  if  the  intention  of  the  legisla- 
ture is  that  the  corporation  shall  have  the  power  of  conferring 
the  right  to  form  a  new  corporation  upon  such  persons  as  it 
may  indicate  by  a  deed  of  transfer,  or  as  shall  become  the  pur- 
chasers under  a  foreclosure  of  the  mortgage,  there  is  no  diffi- 
culty in  giving  effect  to  the  legislative  will.     In  State  v. 

>  See  tfi/ra,  Chapter  XV.  e.  c.  1   Branner,   Col.   Cas.   613; 

>  RichardB  v.  Merrimack,  &c.  Shaw  v,  Norfolk  County  R.  R.  Co., 
R.  R.  Co.,  44  N.  H.  127;  Hall  o.  5  Gray,  162;  Pollard  v.  Maddox,  28 
Sullivan  R.  R.  Co.,  21  L.  Rep.  188;  Ala.  321.     Supra,  §  20. 
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Sherman,  the  Supreme  Court  of  Ohio  said :  ^*  The  real  trans- 
action in  all  such  oases  of  transfer,  jsale,  or  conveyance,  in 
legal  effect,  is  nothing  more  t>r  less,  and  nothing  other, 
than  a  surrender  or  abandonment  of  the  old  charter  by  the 
corporators,  and  a  grant  de  novo  of  a  similar  charter  to 
the  so-called  transferees  or  purchasers.  To  look  upon  it  in 
any  other  light,  and  to  regard  the  transaction  as  a  literal 
transfer  or  sale  of  the  charter,  is  to  be  deceived,  we  think,  by 
a  mere  figure  or  form  of  speech.  The  vital  part  of  the  trans- 
action, and  that  without  which  it  would  be  a  nullity,  is  the 
law  under  which  the  transfer  is  made.  The  statute  author- 
izing the  transfer,  and  declaring  its  effect,  is  the  grant  of  a 
new  charter,  couched  in  few  words,  and  to  take  effect  upon 
condition  of  the  surrender  or  abandonment  of  the  old  charter; 
and  the  deed  of  the  transfer  is  to  be  regarded  as  mere  evi- 
dence of  the  surrender  or  abandonment."  ^ 

§  929.  The  "  Value "  of  Franohlsefl.  —  In  speaking  of  the 
value  of  franchises,  care  must  be  taken  to  distinguish  be- 
ttween  the  different  meanings  of  the  word  *^  value."  One 
meaning  of  the  word  is  price^  or  the  amount  for  which  a 
thing  can  be  sold.  In  this  sense  franchises  have  clearly 
no  value  whatever,  because,  by  their  nature,  they  are  not 
transferable.  They  cannot  be  sold,  or  leased,  or  mort- 
gaged, nor  can  they  be  taken  on  execution.^  On  the  other 
hand,  franchises  clearly  have  a  value,  if  the  word  ^^  value  " 
is  used  to  signify  the  advantage  derived  from  their  possession, 
or,  in  other  words,  their  utUity.    The  value  of  a  franchise, 

^  State  V,  Sherman,  22  Ohio  St.  power  may  have  a  pecuniary  value, 

411,  428,  per  Welch,  C.  J..     The  if  the  franchises  conferred  by  its 

above   language   of    the    Supreme  exercise  are  in  themselves  desirable, 

Court  of    Ohio  was   quoted  with  and  cannot  be  obtained  freely  by 

approval  by  Justice  Matthews   in  application    to    the   legislature   or 

Memphis,  &c.  R.  R.  Co.  v.  Railroad  under   the   general   laws.      Under 

Commissioners,  112  U.  S.  609,  622.  these  circumstances,  however,  the 

See  also  Oroville,  &o.  R.  R.  Co.  o.  franchises  have  not,  strictly  speak- 

Plumas  County,  37  Cal.  354.  ing,  a  transferable  value ;    but  a 

*  Where  the  power  of  **  trans-  price  is  paid  for  the  exercise  of  the 

f erring ''  or  **  mortgaging "  fran-  power  of  appointment,  which  the 

chises  is  expressly  conferred  by  the  power  to  transfer  or  mortgage  really 

legislature,  the  possession  of  this  implies.    See  the  preceding  sections. 
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using  the  word  ^^  value ''  in  this  sense,  would  not  be  meas- 
ured by  the  cost  or  difficulty  of  obtaining  the  franchise,  or 
by  its  exclusive  character,  but  by  the  benefit  derived  from 
its  possession. 

A  right  accorded  to  everybody  may  be  of  greater  value,  in 
this  sense  of  the  word,  than  the  most  exclusive  privilege  or 
franchise.^  Thus,  the  right  of  making  ordinary  contracts,  or 
of  acting  through  agents,  is  more  valuable  in  this  sense  than 
the  franchise  of  forming  a  corporation,  and  the  right  of  own- 
ing and  buying  and  selling  property  is  more  valuable  than  the 
franchise  taking  property  by  exercise  of  the  power  of  eminent 
domain.  > 

§  980.  A  Corporation  has  no  Implied  Power  to  transfer  its 
Pranohiaea.  —  The  individual  shareholders  in  a  corporation 
have  implied  authority  to  effect  a  practical  transfer  of  their 
franchises  by  transferring  their  shares  in  the  corporation; 
such  a  transfer  would  be  a  mere  substitution  of  membership 
in  the  company,  and  would  leave  the  legal  identity  of  the 
corporation  unchanged. 

It  is  clear,  however,  that  a  corporation  has  no  authority  or 
power  to  charter  a  new  corporation,  or  to  confer  any  fran- 
chises whatever  upon  another  company  or  set  of  persons,  un- 
less the  power  is  conferred  in  express  terms,  or  by  necessary 
implication.  An  attempt,  on  the  part  of  the  agents  of  a  cor- 
poration, to  transfer  franchises  conferred  by  the  State  upon 
the  company,  would  be  wholly  ineffective  and  void,  unless 
the  State  intended  to  confer  a  power  of  making  the  trans- 
fer, operating  in^the  manner  pointed  out  in  the  preceding 
sections.^ 

^  A  franchise  would  not  be  de-  Bedford,  &c.  R.  R.  Co.,  8  Fhila.  94; 

prived  of  its  value,  in  this  sense,  Middlesex  R.  R.  Co.  v.  Boston,  &c. 

by  a  general  act  of  the  legislatnre  R.  R.  Co.,  115  Mass.  351;  Lyon  v. 

conferring  upon  everybody  rights  Jerome,  26  Wend.  485 ;    Hall  v. 

exactly  similar  to  the  franchise.  SoUivan  R.  R.  Co.,  2  Redf.  Ry. 

s  Thomas  v.  Railroad  Co.,  101  Cas.  624;   s.  c.  21  L.  Rep.  138; 

n.  S.  78 ;    Atkinson  r.  Marietta,  Great  Northern  Ry.  Co.  v.  Eastern 

&c.  R.  R.  Co.,  15  Ohio  St.  21;  Hays  Counties  Ry.  Co.,  21  L.  J.  Ch.  837; 

0.  Ottawa,  &o.  R.  R.  Co.,  61  Dl.  Beman  v.  Rufford,  1  Sim.  n.  b.  569; 

422;  Black  v.  Delaware,  &c.  Canal  Winch  v.  Birkenhead,  &c.  Ry.  Co., 

Co.,  24  N.  J.  Eq.  465;  Wood  0.  5  De  6.  &  S.  562,  579 ;  Hinckley 
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It  follows,  upon  the  same  grounds,  that  a  corporation  can- 
not legally  increase  the  number  of  its  shares  beyond  the 
number  fixed  by  its  charter,  although  all  the  shareholders 
give  their  consent ;  for  by  so  doing  it  would,  in  effect,  extend 
the  franchises,  granted  by  the  State  to  a  certain  number  of 
persons  and  their  transferees,  to  additional  parties,  and  thus 
create  a  new  association.^  So,  it  is  clear  that  a  corporation 
has  no  implied  authority  to  form  a  copartnership,  and  thereby 
empower  other  persons  indirectly  to  obtain  the  benefit  of  the 
franchise  which  the  State  conferred  upon  it  alone.^ 

§  931.  A  Corporation  has  no  ImpUed  Power  to  "mortgage" 
Franohiaes.  —  The  real  character  and  effect  of  a  power  to 
*^  mortgage "  franchises  have  been  pointed  out  in  the  pre- 
ceding sections.  A  corporation  certainly  has  no  such  power, 
unless  it  was  conferred  by  the  legislature  in  express  terms* 
or  by  necessary  implication.^ 

982.  Franohiaea  pertaining  to  the  Uae  of  particular  Property. 
—  If  the  property  of  a  corporation  is  of  such  a  character  as 
to  be  adapted  only  to  a  particular  use,  a  grant  of  authority 
to  the  corporation  to  transfer  or  mortgage  the  property 
would  by  implication  include  a  grant  of  authority  to  con- 
fer upon  the  transferee  or  purchaser  under  the  mortgage 
the  right  and  power  of  applying  the  property  to  the  particu- 
lar use  for  which  it  is  adapted.  Otherwise,  the  grant  of 
authority  to  transfer  or  mortgage  the  property  would  be 
nugatory.    A  sale  or  mortgage  of  the  property  would  destroy 

V.  Gildersleeve,  19  Grant  (U.  C.)i  N.  Y.  43,  50;  State  v,  Morgan,  28 

212;  Pittsburgh,  &c.  R.  R.  Co.  v.  La.  Ann.  482;  Atkinson  v.  Marietta, 

Bedford,  &c.  R.  R.  Co.,  81«  Pa.  St.  &c.  R.  R.  Co.,  15  Ohio  St  21;  Pul- 

104.     See  Richmond  Water  Works  Ian  o.  Cincinnati,  &c.  R.  R.  Co.,  4 

Co.  V.  Vestry  of  Richmond,  ti.  R.  8  Biss.  85.     Bnt  see  Shepley  v.  At- 

Ch.  D.  82.     And  see  the  cases  cited  lantic,  &c.  R.  R.  Co.,  55  Me.  407; 

in  the  following  sections.  Kennebec,  &o.  R.  R.  Co.  v,  Portland, 

1  Supra,  §  414.  &c.  R.  R.  Co.,  59  Me.  23;  and  com- 

*  SuprOy  §  421.  pare  Bardstown,  &c.  R.  R.  Co.  o. 

*  Richardson  v.  Sibley,  11  Allen,  Metcalfe,  4  Meto.  (Ky.)  199;  Hall 
67;  Commonwealth  t;.  Smith,  10  v.  Sallivan  R.  R.  Co.,  21  L.  Rep. 
Allen,  448;  Coe  v,  Columbus,  &c.  138-140;  s.  c.  1  Brunner,  Col.  Cas. 
R.  R.  Co.,  10  Ohio  St  372;  Carpen-  613;  Bank  of  Middlebury  v.  Edger- 
ter  p.  Black  Hawk  Mining  Co.,  65  ton,  30  Vt  182. 


891  FBANGHISES.  §  932 

its  usefulness,  and  confer  nothing  of  value  on  the  purchaser 
or  mortgagee. 

This  principle  of  construction  has  special  application  to  a 
grant  to  a  railroad  company  of  authority  to  sell,  lease,  or 
mortgage  its  railroad.  The  property  of  a  railroad  company  is 
practically  worthless,  except  for  use  and  operation  as  an  entire 
railroad.  Railroad  companies  ordinarily  do  not  own  their 
road-beds,  but  have  a  mere  right  of  way  or  easement  for 
railroad  purposes ;  and  even  if  they  own  their  road-beds  in 
fee,  it  is  evident  that  the  land,  and  the  rails,  ties,  and  other 
structures,  would  be  of  no  substantial  value  without  the 
right  of  using  them  as  a  railroad. 

Moreover,  it  should  be  observed  that  the  policy  of  the  State 
13  to  establish  railroads,  and  maintain  them*  in  operation,  in 
order  to  secure  the  public  benefits  which  they  confer.^  It  is 
upon  this  ground  alone  that  the  legislature  can  delegate  to 
railroad  companies  the  power  of  eminent  domain,  and  aid 
them  in  the  construction  of  their  works  by  the  use  of  public 
property  and  funds.  For  these  reasons  it  is  a  reasonable,  and 
even  necessary  implication,  that,  when  the  legislature  author- 
izes a  railroad  company  to  sell,  lease,  or  mortgage  its  railroad, 
the  intention  is  that  the  purchasers,  lessees,  or  transferees 
under  the  mortgage  shall  have  the  right  and  power  to  con- 
tinue the  use  and  operation  of  the  property  as  a  railroad,  and 
shall  be  under  the  same  obligations  as  the  prior  owner  to 
furnish  the  public  with  those  railroad  facilities  which  it  was 
the  policy  of  the  State  to  provide.  It  is  immaterial  whether 
the  right  of  using  and  operating  the  railroad  be  regarded  as  a 
statutory  right  called  a  franchise,  or  as  a  license  conferred  by 
a  municipality,  or  as  a  mere  easement  or  property  right  exist- 
ing under  the  common  law ;  a  transfer  of  the  property  pur- 
suant to  authority  conferred  by  law  would  include  a  transfer 
of  every  right  necessary  for  its  continued  operation.^ 

1  See  infra,  §  1114  et  seq.  Johnston,  6S  Ala.  237,  824;  Herce 

*  New  Orleans,  &o.  R.  R.  Co.  v,  v.  Milwaukee,  &c.  R.  R.  Co.,  24 

Delamore,  114  U.  S.  501,  607-509;  Wis.   551  ;    East    Boston    Freight 

8.  c.  d4  La.  Ann.  1225;  Branch  v.  R.  R.  Co.  v.  Eastern  R.  R.  Co.,  13 

Jesup,  106  U.  S.  468,  479;  Meyer  v.  Allen,  422;  Randolph  v,  Wilming- 
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§  988.  However,  only  those  franchises  which  are  essential 
to  the  use  and  maintenance  of  the  property  transferred  are 
impliedly  included  in  a  transfer  of  the  property  ;  other  fran- 
chises which  ai*e  not  essential  to  the  use  and  maintenance  of 
the  property,  although  incidental  thereto,  would  not  belong 
to  the  purchaser  of  the  property,  unless  expressly  conferred 
by  law.  Thus  it  has  been  held  that  a  legislative  authoriza- 
tion of  a  lease  of  a  railroad  would  not  by  implication  confer 
upon  the  lessee  the  franchise  of  exercising  the  power  of  emi- 
nent domain,  in  order  to  complete  the  railroad  or  to  construct 
additional  lines,  although  this  franchise  belonged  to  company 
executing  the  lease.^ 

§  934.  Constmotlon  of  an  express  Qnmt  of  Authority  to  trans- 
fer or  mortgage  ^'  Property  and  Franchises."  -r-  A  grant  of 
authority  to  a  railroad  company  to  sell  or  mortgage  ^^its 
property  and  franchises"  enables  the  company  to  sell  or 
mortgage,  not  only  those  rights  and  franchises  which  are  es- 
sential to  the  use  of  the  property  as  a  railroad,  but -also  those 
which  are  incidental  without  being  essential.  Thus  a  pur- 
chaser, under  a  sale  of  the  company's  property  and  franchises 
pursuant  to  such  authority,  would  acquire  the  power  of  exer- 
cising the  power  of  eminent  domain  to  complete  the  construc- 
tion of  the  railroad,  and  to  build  branch  lines,  if  that  was  one 
of  the  franchises  of  the  company  owning  the' railroad.^ 

§  985.  It  does  not  Inolnde  an  Bzemption  from  Taxation.  — 
However,  a  grant  of  authority  to  sell  or  mortgage  the  ^*  prop- 
erty and  franchises  "  of  a  railroad  company  does  not  include 
authority  to  transfer  or  mortgage  an  unusual  franchise,  like 

ton,  &c.  R.  R.  Co.,  11  Phila.  502.  property.      See  Detroit  v.  Mutual 
Compare  Pullan  v.  Cincinnati,  &c.  Gas  Light  Co.,  43  Mich.  594. 
R.  R.  Co.,  4  Biss.  42;  Dnnh.am  v.        ^  Mayorof  Worcester  o.  Norwich, 
Isett,  15  Iowa,  284;  Wood  o.  Bed-  &c.  R.  R.  Co.,  109  Mass.  103;  Pitts- 
ford,  &c.  R.  R.  Co.,  8  Phila.  94;  burgh,  &c.  R.  R.  Co.  o.  Bedford,  &c. 
Pollard  V.  Maddox,  28  Ala.  321;  R.  R.  Co.,  81*  Pa.  St  104.      See 
Coe  V.  Columbus,  &c.  R.  R.  Co.,  10  abo  Philadelphia  v.  Western  Union 
Ohio  St.  372;  McAllister  v.  Plant,  Tel.  Co.,  11  Phila.  827. 
54  Miss.  106.  <  North  Carolina,  &c.  R.  R.  Ca 
The  same  rule  applies  to  a  trans-  o.    Carolina   Central  Ry.  Co.,   88 
fer  of  franchises  and  rights  pertain-  N.  Car  489. 
ing  to  the  use  of  other  classes  of 
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an  exemption  from  taxation,  whioh  is  not  necessaiy  to  enable 
the  transferee  to  use  and  maintain  the  railroad  to  its  fullest 
extent,  or  incidental  to  its  operation.  The  power  to  transfer 
or  mortgage  such  a  franchise  exists  only  if  it  is  conferred 
in  the  clearest  and  most  unequivocal  terms.  This  has  re- 
peatedly been  decided  by  the  Supreme  Court  of  the  United 
States. 

In  Morgan  v.  Louisiana,  Justice  Field  said:  ^^The  term 
[franchise]  must  always  be  considered  in  connection  with 
the  corporation  or  property  to  which  it  is  alleged  to  apper- 
tain. The  franchises  of  a  raihroad  corporation  are  rights  or 
privileges  which  are  essential  to  the  operation  of  the  corpora- 
tion, and  without  which  its  road  and  works  would  be  of  little 
value ;  such  as  the  franchise  to  run  cars  or  take  tolls,  to  ap- 
propriate earth  and  gravel  for  the  bed  of  its  road,  or  water 
for  its  engines,  and  the  like.  They  are  positive  rights  or 
privilege,  without  the  possession  of  which  the  road  of  the 
company  could  not  be  successfally  worked.  Immunity  from 
taxation  is  not  6ne  of  them.  The  former  may  be  conveyed 
to  a  purchaser  of  the  road  as  part  of  the  property  of  the  com- 
pany ;  the  latter  is  personal,  and  incapable  of  transfer  with- 
out express  statutory  direction.**  ^ 

In  Memphis,  &c.  Railroad  Co.  v.  .Railroad  Commissioners, 
the  Supreme  Court  held  that  a  grant  of  power  to  a  railroad 
company  to  borrow  money  *^  on  the  credit  of  the  company, 
and  on  the  mortgage  of  its  charter  and  works,"  would  confer 
upon  the  purchaser,  under  a  foreclosure  sale  of  a  mortgage 
executed  pursuant  to  this  provision,  only  those  franchises 
^^  which  had  been  granted  as  appropriate  to  the  construc- 
tion, maintenance,  operation,  and  use  of  the  railroad  as  a 
public  highway,  and  the  right  to  make  profit  therefrom,"  and 
did  not  include  an  exemption  from  taxation.^ 

In  Chesapeake  and  Ohio  Railway  Co.  v.  Miller,  the  Supreme 

1  Morgan  o.  Loaisiana,  08  U.  S.  U.  S.  465;  Bailroad  Companies  r. 

217, 223.   See  also  Wilson  o.  Gaines,  Gaines,  97  U.  S.  698. 
103  U.  S.  417;  LonisTille,  &o.  R.R.        >  Memphis,    &c.   R.  R.   Co.   o. 

Co.  0.  Palmes,  109  U.  S.  244;  St  Railroad  Commissioners,  112  U.  S. 

Louis,  &o.  Ry.  Co.  v.  Berry,  113  609,  628. 
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Court  held  that  a  law  providing  that  the  purchasers  under  a 
foreclosure  sale  of  a  railroad  should  forthwith  be  a  corpora- 
tion, and  should  '*  succeed  to  all  such  franchises,  rights,  and 
privileges  ...  as  would  have  been  had  ...  by  the  first 
company,  but  for  such  sale  and  conveyance,"  did  not  confer 
an  exemption  from  taxation  to  the  new  corporation  formed 
by  the  purchasers  under  the  foreclosure  sale,  although  this 
was  one  of  the  franchises  of  the  first  company.^ 

§  936.  Power  to  transfer  or  mortgage  the  Franohifle  of  form- 
ing a  Corporation.  —  Power  to  sell  or  mortgage  the  franchise 
of  forming  a  corporation,  or  in  other  words  to  create  a  new 
corporation  by  appointing  the  corporators,  can  never  be  im- 
plied ;  nor  is  such  a  power  included  in  a  grant  of  power 
to  sell  or  mortgage  ^^  the  property  and  franchises "  of  a 
company.^ 

If  it  were  intended  by  the  legislature  that  the  purchasers 
of  the  property  of  a  corporation  should  be  incorporated,  it  is 
reasonable  to  suppose  that  the  legislature  would  indicate  the 
extent  of  the  company's  power,  the  amount  of  its  capital,  and 
give  it  a  charter.  All  this  would  be  left  to  be  implied,  if 
mere  authority  to  mortgage  or  sell  the  franchises  of  a  corpo- 
mtion  were  sufficient  to  enable  the  transferees  to  form  a  new 
corporation. 

In  Memphis,  &c.  Railroad  Co.  v.  Railroad  Commissioners, 
the  Supreme  Court  of  the  United  States  held  that  the  pur- 

>  Chesapeake,  &c.  Ry.  Go.  v.  Mil-  '  Meyer  o.  JohnBton,  53  Ala.  237, 
ler,  114  U.  S.  176.  Compare  with  326;  Coe  v.  Columbus,  &o.  R.  R. 
this  case  Humphrey  v.  Pegues,  16  Co.,  10  Ohio  St.  372;  Eldridge  r. 
Wall.  244,  where  it  was  held  that  a  Smith,  34  Vt.  484;  Bank  of  Middle- 
law  granting  to  a  railroad  company  bury  v,  Edgerton,  80  Vt.  182,  190; 
•*all  the  powers,  rights,  and  privi-  Smith  v.  Gower,  2  Duv.  (Ky.)  17; 
leges  "  granted  to  another  company,  Joy  v.  Jackson,  &c.  Plank  Road  Co., 
would  confer  exemption  from  tax-  11  Mich.  172, 173.  Compare  Pierce 
ation  upon  the  former  company,  v.  Emery,  32  N.  H.  484 ;  St.  Paul, 
if  that  was  one  of  the  privileges  &c.  R.  R.  Co.  v.  Parcher,  14  Minn, 
granted  to  the  latter.  297;  Cook  v,  Detroit,  &c.  Ry.  Co., 

An  exemption  from  taxation  is  43  Mich.  849. 
included   in  a  reservation  by  the        In  some  of  the  States  it  is  pro- 
State  of  power  '*  to  withdraw  the  vided  by  general  law  that  the  par- 
franchise  "  of  a  corporation.    Rail-  chasers  of  a  railroad  may  organize 
road  Co.  v.  Georgia,  98  U.  S.  365.  and  form  a  new  corporation. 
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chasers  of  a  railroad  under  a  foreclosure  of  a  mortgage  exe- 
cuted by  the  company  pursuant  to  a  statutory  provision 
authorizing  it  to  mortgage  ^^  its  charter  and  works,*"  did  not 
acquire  the  franchise  of  forming  a  corporation.  Justice  Mat- 
thews said :  ''  The  frjanchise  of  being  a  corporation  need 
not  be  implied  as  necessary  to  secure  to  the  mortgage  bond- 
holders, or  the  purchasers  at  a  foreclosure  sale,  the  sub- 
stantial rights  intended  to  be  secured.  They  acquire  the 
ownership  of  the  railroad  and  the  property  incident  to  it, 
and  the  franchise  of  maintaining  and  operating  it  as  such ; 
and  the  corporate  existence  is  not  essential  to  its  use  and 
enjoyment.  All  the  franchises  necessary  or  important  to  the 
beneficial  use  of  the  railroad  could  as  well  be  exercised  by 
natural  persons.*'^ 

§  987.  In  Memphis,  &c.  Railroad  Co.  v.  Railroad  Commis- 
sioners, the  Supreme  Court  further  held,  that,  if  the  charter 
of  a  railroad  company  should  expressly  provide  that  the 
purchasers  at  a  sale  of  the  railroad  might  organize  as  a  cor- 
poration, and  should  make  particular  provision  as  to  the 
mode  of  procedure  to  effect  that  result,  such  a  provision 
would  merely  be'  a  matter  of  law,  and  not  of  contract  with 
the  company ;  and  that  "  it  would  be  construed  as  conferring 
only  a  right  to  organize  as  a  corporation,  according  to  such 
laws  as  might  be  in  force  at  the  time  when  the  actual 
organization  should  take  place,  and  subject  to  such  limita- 
tions as  they  might  impose." « 

§  988.  RemedieB  for  Uaurpation  or  Abuse  of  Franohlses.  — 
From  the  nature  of  a  franchise,  it  follows  that  it  can  have  no 
force  beyond  the  jurisdiction  of  the  State  which  granted  it, 
and  that  it  can  be  withdrawn  or  extinguished  only  by  that 
State.^ 

The  grant  of  a  franchise  procured  by  a  fraud  upon  the 
legislature  is  operative  until  set  aside  by  the  State.^  Ordi- 
narily, a  franchise  is  not  extinguished  by  reason  of  non-user 

^  Memphis,   &c.  R.  R.   Co.  v.        *  Merrick  v.  Van  Santvoord,  84 
Railroad  Commissionera,  112  U.  S.    N.  Y.  208.     Infra,  §  058  et  seq, 
e09,  619.  ^  Supra,  %  760. 

<  Ibid.  600, 621, 622.    See  infra, 
S1082. 


§  988  THE  LAW  OF  PBIVATB  C0BF0BATI0K8.  896 

or  abuse ;  but  such  non-user  or  abuse  will  enable  the  State 
to  obtain  a  judgment  of  ouster  by  a  judicial  proceeding.^ 

The  ordinary  remedy  of  the  State  to  prevent  a  usurpation 
of  franchises,  or  to  extinguish  franchises,  for  non-user  or  abuse, 
is  a  proceeding  of  qtio  warranto.  It  has  been  held  that  this 
remedy  applies  only  where  the  franchises  in  question  are 
State  franchises,  and  that  the  right  of  a  gas  company  to  lay 
pipes  in  a  street  under  permission  of  the  municipal  govern- 
ment is  not  a  State  franchise,  but  a  local  easement,  resting  in 
contract  or  license,  the  violation  of  which  does  not  concern 
the  State^  and  should  be  redressed  by  the  ordinary  legal 
remedies.^ 

1  Infra,  §  1015.  State  v.  Wood-  *  People  v.  Matual  Gas  Light  Co., 
ward,  80  Ind.  110.  88  Mich.  164. 
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CHAPTER  XIL 

CONSOLIDATION  OF  COBPOBATIONS. 

§  939.  What  is  a  Consolidation?  —  Authority  is  frequently 
given  to  corporations,  either  by  special  charter  or  by  general 
law,  **  to  consolidate  '*  with  other  corporations.  The  meaning 
to  be  attached  to  the  word  **  consolidate,"  when  thus  applied, 
and  the  important  legal  consequences  following  from  a  con- 
solidation, have,  as  yet,  been  only  partly  determined  by  the 
courts.^ 

There  is  no  doubt  that  the  general  effect  of  a  consolidation 
is  the  formation  of  one  corporation  by  the  shareholders  of 
several  corporations,  and  the  dissolution  of  the  latter  as  origi- 
nally constituted.'  But  the  important  questions  remain.  What 
is  the  constitution  of  the  united  corporation,  and  what  fran- 
chises belong  to  it  ?  What  are  its  assets,  and  what  ate  its 
rights  and  liabilities  with  respect  to  the  debtors  and  creditors 
of  the  original  companies  7 

^  In  England,  the  union  of  several  Griswold,  1  MoCrary,  151 ;  and  see 

corporations  or  joint-stock  com-  cases  cited  in  the  following  sections, 
panics  is  effected  by  a  process  called        The  distinguishing  feature  of  a 

'<  amalgamation.''    The  meaning  of  **  consolidation"   is  the  union   of 

the  term  **  amalgamation  "  seems  to  the  shareholders  of  two  companies, 

be  even  less  settled  than  the  mean-  thereby  forming  one  company.  This 

ing  of ''consolidation."     See  Brice  is    essentially   different   from   the 

on  Ultra  Vires  (2d  ed.),  700.  purchase  by  a  corporation  of  the 

*  Clearwater  v.  Meredith,  1  WalL  property  and  concerns  of  another 

25,  40;  McMahan  v,  Morrison,  16  company  at  a  foreclosure  sale;  and 

Ind.  172;  State  v.  Bailey,  16  Ind.  the  fact  that  the  company  whose 

46;  Shields  v.  Ohio,  05  U.  S.  810;  property  was  sold  was  declared  by 

Bailxoad  Co.  v.  Georgia,  08  U.  S.  statute  to  be  **  merged  and  oonsoli- 

850;    Bacine,   See.    B.    B.    Co.    o.  dated"  with  the  purchasing  com- 

Farmers'  L.  &  T.  Co.,  40  lU.  840;  pany  would  make   no   difference. 

Atlanta,  Sec.  B.  B.  Co.  v.  State,  68  See  Houston,  &c.  B.  B.  Co.  v.  Shir- 

Ga.  488;    Bidgway   Township   v.  ley,  54  Tex.  125. 
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§  940.  Anthority  to  oonsolidnte  not  implied.  —  It  is  plain 
that  corporations  cannot  be  consolidated  without  the  consent 
of  the  shareholders  of  both  companies,  and  that  this  consent 
cannot  be  implied.^  A  consolidation  would  involve  the  for- 
mation of  a  new  company  by  the  shareholders,  under  a  new 
constitution. 

It  is  equally  clear  that  the  consent  of  the  State  is  essential 
to  the  legality  of  a  consolidation,  and  that  this  consent  does 
not  exist  unless  expressly  given  by  an  act  of  the  legislature.' 

§  941.  Grants  of  Authority  to  consolidate.  —  Authority  to 
consolidate  may  be  given  to  corporations  at  the  time  of  their 
incorporation,  or  by  subsequent  enactment.  And  the  legisla- 
ture may,  by  recognizing  with  approval  a  consolidation  ef- 
fected by  the  shareholders  of  several  companies  without 
authority  of  law,  cure  the  illegality  of  the  transaction,  and 
render  the  continued  existence  of  the  corporation  resulting 
from  the  consolidation  in  all  respects  legal  and  valid.' 

A  clause  in  the  charter  of  a  corporation,  providing  that  the 
company  may  be  consolidated  with  other  companies,  enters 
into  the  fundamental  contract  between  the  shareholders ; 
and  under  a  provision  of  this  character  a  consolidation  may 
Ve  effected  by  vote  of  the  majority  on  behalf  of  the  whole 
association.^  But  a  legislative  grant  of  authority  to  a  cor- 
poration already  in  existence  cannot  alter  the  fundamental 
contract  between  the  members  of  the  company ;  and  hence 
a  consolidation  cannot  be  effected  under  authority  thus  con- 
ferred, without  the  unanimous  consent  of  the  shareholders, 
unless  the  contrary  be  provided  by  their  mutual  agreement.' 

A  legislative  grant  to  a  coi-poration  of  authority  to  con- 
solidate with  another  company  impliedly  includes  a  grant  of 
authority  to  the  latter  company  to  join  with  the  former;' 

^  Supra,  §  890.  Co.,  45  Conn.  199 ;  Mitchell  v.  Deeds, 

<  Fearce  v,  Madison,  &o.  R.  R.  49X11.416.    Supra,  %  20.    Of  course 

Co.,  21  How.  442;    Clearwater  v.  the  absence  of  the  necessary  consent 

Meredith,  1  Wall.  25;    Aspinwall  of  the  shareholders  cannot  be  cored 

V.  Ohio,  &c.  R.  R.  Co.,  20  Ind.  492;  by  legislation. 

State  V.  Bailey,  16  Ind.  51.  *  Supra,  §  407. 

•  Bishop  V.  Brainerd,  28  Conn.        *  Supra,  §646. 

280;  Mead  v.  New  York,  &o.  R.  R.        «  R4  Prospect  Park,  &o.  R.  B. 
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but  neither  company  can  enter  into  a  consolidation  without 
the  unanimous  consent  of  its  members,  unless  this  be  provided 
for  in  the  charter  to  which  they  have  agreed. 

§  942.  The  Effect  of  a  Consolidation.  —  It  has  sometimes 
been  stated  that  whether  or  not  a  consolidation  involves  the 
dissolution  of  the  consolidating  corporation  and  the  creation 
of  a  new  one,  depends  upon  the  statute  under  which  the  con- 
solidation takes  place.^ 

The  actual  efifect  of  a  consolidation,  of  course,  depends 
upon  the  statute  under  which  the  consolidation  takes  place. 
But  if,  as  a  matter  of  fact,  the  effect  of  a  transaction  is  the 
formation  of  one  company  out  of  the  shareholders  of  several 
companies,  it  is  clear  that  the  one  company  so  formed  is  dif- 
ferent from  either  of  the  original  companies,  whether  it  be 
called  a  new  company  or  not.  No  one  would  doubt  that  a 
single  copartnership  formed  by  the  members  of  two  separate 
firms  is  a  new  copartnership,  although  it  profess  to  be  a  con- 
tinuation of  one  of  the  old  firms,  and  assume  its  name  and 
continue  its  business. 

It  should,  however,  be  borne  in  mind,  that  the  term  ^*  con- 
solidation" has  been  applied  to  various  classes  of  transac- 
tions resulting  in  the  union  of  the  shareholders  of  different 
corporations ;  and  that  a  corporation  resulting  from  the  con- 
solidation of  sevei'al  distinct  companies  may,  by  a  fiction,  be 
regarded  for  certain  purposes  as  a  continuation  of  one  of  the 
original  companies,  although  it  be  in  fact  a  new  company. 
The  legal  identity  of  a  corporation  may  be  preserved,  not- 
withstanding a  complete  change  in  its  constitution  and  mem- 
bership.^ 

The  character  of  the  union  of  two  corporations  can  often 
be  best  defined  by  stating  the  process  by  which  this  union 
has,  in  legal  contemplation,  been  brought  about.  Thus, 
two  corporations  may  be  united, — 

Co.,  67  N.  T.  871 ;  Fisher  r.  Evans-  North    Missouri    R.    R.    Co.,  42 

ville,  &c.  R.   R.  Co.,  7  Ind.  407.  Mo.  68.     Compare  Railroad  Co.  t;. 

Compare  State  v.  Consolidation  Coal  Georgia,  98  U.  S.  362-864 ;  Lauman 

Co.,  46  Md.  1.  V.  Lebanon  VaUey  R.  R.  Co.,  30  Pa. 

1  See  Central  R.  R.,  &c.  Co.  v.  St.  46. 
Georgia,  92  U.  S.  670;  Powell  v.        *  Compare  9ttpra,  §§  811,  812. 
VOL.  II.  — 23 
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(1.)  By  dissolving  both  companies  and  destroying  their 
legal  identity,  and  creating  a  new  corporation  out  of  the 
members  of  the  old. 

(2.)  By  dissolving  one  of  the  companies  and  destroying 
its  legal  identity,  while  preserving  the  other  company  and 
issuing  shares  in  that  company  to  the  shareholders  in  the 
dissolved  company.  In  this  case,  the  legal  identity  of  the 
one  company  continues  unchanged. 

(8.)  By  preserving  the  legal  identity  of  both  companies. 
This  may  be  done  by  issuing  shares  in  the  one  company  to 
the  shareholders  in  the  other  company  in  exchange  for  liieir 
shares,  thus  making  the  one  company  the  holder  of  all  the 
shares  in  the  other  company ;  or  by  regarding  the  united 
shareholders  of  both  companies  as  shareholders  in  each  cor- 
poration, both  corporations,  however,  acting  under  similar 
charters,  and  under  the  same  management.^ 

These  transactions  would  differ  widely  in  their  legal  con- 
sequences. Whether  the  result  be  called  a  ^^  consolidation,'' 
or  ^^ merger,"  or  ^'amalgamation,*'  is  merely  a  matter  of 
definition. 

§  948.  Qeneral  Cliaraoter  of  a  Corporatloii  formed  by  Conaoli- 
dation.  —  A  private  corporation  formed  by  the  consolidation 
of  several  companies  differs  in  no  respect  from  other  corpora- 
tions in  its  nature  and  constitution.  It  is  a  voluntary  associ- 
ation of  individuals,  to  whom  the  State  has  granted  authority 
to  act  in  a  corporate  capacity,  within  certain  limits. 

The  constitution  of  a  corporation  formed  by  consolidation 
is  generally  composed  of  several  separate  instruments.  The 
franchises  of  the  united  company  are  always  derived  from 
the  act  authorizing  the  consolidation.  Sometimes  the  same 
act  describes  the  enterprise  of  the  new  company  in  terms, 
and  thus  provides  a  complete  constitution;  but  more  com- 
monly it  refers  to  the  charters  of  the  old  companies,  and 
expressly  incorporates  their  provisions. 

The  consolidation  of  several  corporations  implies  a  trans- 
fer to  the  united  company  of  the  whole  concern  of  each  of 

1  See,  for  example,  corporations  the  consent  of  the  l^polatares  ot 
of  different  States  consoUdated  with    both  States.    Infra,  §§  1000, 1001. 
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the  original  companies.  And,  unless  the  contrary  be  ex- 
pressly provided,  it  seems  that  the  purpose  and  enterprise  of 
the  new  company  would  be  to  carry  on  the  business  of  both 
of  the  original  companies.^ 

§  944.  Cbaracter  of  BtatatM  anthorising  a  Cozuiolidation. — 
It  follows  from  the  inherent  nature  of  franchises  that  they 
cannot  be  transferred  like  property,  but  must  in  all  cases  be 
derived  from  the  State.'  The  franchises  of  a  corporation 
formed  by  the  consolidation  of  several  companies  are  derived 
wholly  from  the  act  of  the  legislature  authorizing  the  con- 
solidation.' 

An  act  of  the  legislature  authorizing  a  railroad  company, 
formed  by  the  consolidation  of  two  existing  companies,  to 
act  in  a  corporate  capacity  and  exercise  *^  all  the  rights,  priv- 
ileges, and  franchises  '*  belonging  to  the  original  companies, 
is  clearly  a  grant  of  privileges  or  immunities ;  and  such  act 
is  therefore  subject  to  a  constitutional  provision  that  ^'no 
special  privileges  or  immunities  shall  ever  be  granted  that 
may  not  be  altered,  revoked,  or  repealed  by  the  General 
Assembly."  * 

1  Compare  tn/ra,  §  046  et  ieq.  *  Supra^  §  024. 

It  Beems  that,  if  a  naked  power  *  In  Shields  o.  Ohio,  05  U.  S. 
to  consolidate  is  given  by  law,  the  828,  824,  Mr.  Justice  Swayne  said: 
consolidating  companies  may,  by  **  When  the  consolidation  was  corn- 
agreement  among  themselves,  fix  pleted,  the  old  corporations  were  de- 
the  terms  of  the  consolidation  with  stroyed,  a  new  one  was  created,  and 
respect  to  the  rights  and  liabilities  its  powers  were  '  granted  '  to  it,  in 
of  the  several  parties.  In  Dimpfel  all  respects,  in  the  view  of  the  law, 
0.  Ohio,  &c.  Ry.  Co.,  8  Reporter,  as  if  the  old  companies  had  never 
641,  8.  c.  0  Biss.  127,  Dmmmond,  existed,  and  neither  of  them  had 
J.,  said:  '*  It  should  be  further  ob-  ever  enjoyed  the  franchises  so  con- 
served, that  in  authorizing,  by  the  ferred.  The  same  legislative  will 
general  language  which  has  been  created  and  endowed  the  new  cor- 
referred  to  in  the  legislation  of  this  poration.  ...  It  did  not  acquire 
State,  the  union  and  consolidation  anything  by  mere  transmission.  It 
of  different  lines  of  road,  the  means  took  everything  by  creation  and 
by  which  this  result  is  to  be  or  has  grant,  llie  language  was  brief, 
been  obtained  have  not  been  clearly  and  it  was  made  operative  by  refer- 
designated;  but  that  has  been  left  ence.  But  this  did  not  affect  the 
to  be  adjusted  by  contracts  mutually  legal  result.'' 
executed  between  the  parties."  See  *  Shields  v.  Ohio,  05  U.  S.  810. 
also  Racine,  &o.  R.  R.  Co.  v.  Farm- 
•iB'  L.  k  T.  Co.,  40  ni.  845. 
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In  Railroad  Company  v.  Maine,^  the  Supreme  Court  of  the 
United  States  decided  that  an  act  of  the  legislature  author- 
izing a  railroad  company  to  be  formed  by  consolidation  of 
several  companies,  was  SkU  act  of  incorporation^  and  subject  to 
a  general  law  which  provided  that  *^all  acts  of  incorporation" 
should  be  liable  to  be  amended,  altered,  or  repealed,  at  the 
pleasure  of  the  legislature.  And  in  Railroad  Company  v. 
Georgia,^  the  same  court  decided  that  an  act  of  the  legisla- 
ture consolidating  several  railroad  companies  was  subject  to 
a  section  of  the  code  of  Oeorgia,  providing  that,  ^^  in  all  cases 
of  private  charters  hereafter  granted,  the  State  reserves  the 
right  to  withdraw  the  franchise,  unless  such  right  is  expressly 
negatived  in  the  charter." 

§  946.  The  Supreme  Court  had  previously  construed  the 
same  provision  of  tlie  code  of  Georgia  in  Central  Railroad 
Company  v.  Georgia.^  It  was  there  held,  that  an  act  of  the 
legislature  authorizing  two  railroad  companies  ^'  to  unite  and 
consolidate  the  stocks  of  the  said  two  companies,  and  all 
rights,  privileges,  immunities,  property,  and  franchises  belong* 
ing  to  or  attaching  to  said  companies,'*  under  the  name  and 
charter  of  one  of  them,  was  not  subject  to  the  provision  of 
the  code  above  referred  to;  and  that  the  company  formed 
by  consolidation  was  entitled  to  an  irrepealable  exemption 
from  taxation,  to  the  same  extent  as  the  original  company 
under  whose  name  and  charter  the  union  had  taken  place. 

The  decision  was  placed  upon  the  ground  that  the  act  of 
consolidation  did  not  create  a  new  corporation^  but  merely 
merged  one  corporation  in  the  other;  and  that. the  latter 
company  did  not  lose  its  identity,  but  continued  in  existence, 
with  new  members  and  enlarged  powers. 

It  is  highly  probable  that  this  is  what  the  legislature  had 
in  mind  in  passing  the  act  of  consolidation,  for  it  was  ex- 
pressly provided  that  the  united  company  should  exist  under 
the  name  and  charter  of  one  of  the  original  companies.     The 

1  Bailroad  Co.  v.  Maine,  06  U.  8.        •  Central  Bailroad,  &o.  Co.  v. 

509.  Georgia,  02  U.  8.  66&;   s.  a  64 

<  Railroad   Co.  v.   Georgia,  98  Ga.  401. 
U.  8.  859. 
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legislature  had  the  power  to  grant  an  irrepealable  charter, 
because  the  provifiion  of  the  code  was  itself  but  an  act  of  the 
legislature,  and  therefore  subject  to  repeal ;  it  enacted  a  rule 
of  construction  applicable  to  future  grants  of  charters,  but 
the  intention  of  the  legislature  would  in  all  cases  remain  the 
governing  consideration.^  The  act  of  consolidation  expressly 
provided  that  the  united  company  should  exist  under  the 
name  and  charter  of  one  of  the  original  companies,  and  this 
charter  was  irrepealable;  it  seems  reasonable,  therefore,  to 
suppose  that  the  legislature  intended  the  charter  of  the  united 
company  to  be  irrepealable  also. 

Whether  the  act  of  consolidation  was  a  grant  of  a  private 
charter,  within  the  meaning  of  the  provision  of  the  code,  is 
an  entirely  different  question.  The  act  of  consolidation  was 
certainly  a  grant  of  corporate  franchises  to  the  united  mem- 
bers of  several  companies.  And  if  that  be  *^  a  grant  of  a  pri- 
vate charter,'*  as  was  held  in  Railroad  Company  v.  Georgia,' 
the  fact  would  scarcely  be  altered  by  a  declaration  of  the 
legislature  that  the  united  company  should  retain  the  name 
and  charter  of  one  of  the  original  companies. 

§  946.  Wbat  FranohiieB  are  oonferred  by  the  Act  of  CoiuioU- 
dation.  —  Laws  authorizing  corporations  to  be  consolidated 
usually  provide  that  the  united  company  shall  be  invested 
with  all  the  rights,  privileges,  and  franchises  belonging,  to 
the  original  companies  prior  to  their  consolidation.  This,  by 
implication,  incorporates  into  the  act  of  consolidation  a  de- 
scription of  the  franchises  belonging  to  the  several  compa- 
nies, and  the  united  company  is  thus  expressly  authorized  to 
enjoy  substantially  the  same  privileges  as  each  of  t^e  compa- 
nies by  whose  shareholders  it  was  formed.  But  it  is  clear 
that  the  franchises  so  conferred  are  not  actually  the  same  as 
those  of  the  original  companies ;  they  are  only  similar,  and 
must  necessarily  be  adapted  to  the  new  constitution  of  the 
newly  formed  association,  and  to  such  other  changes  as  ne- 
cessarily follow  from  the  consolidation.' 

*  Infra^  §  1107.  •  Railroad   Company  v.  Maine, 

>98U.  S.  8fiO.    See  the  pieced-    9617.8.000. 
ing  Bectlon. 
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• 

An  act  of  the  legislature  authorizing  a  consolidation  of  cor- 
poi'ations  necessarily  in  olves  a  grant  to  the  united  company 
of  the  franchise  of  acting  in  a  corporate  capacity,  within  the 
limits  of  its  constitution.  It  is  also  a  reasonable  implication 
that  the  united  company  shall  have  authority  to  exercise  all 
such  franchises  as  are  necessary  to  enable  it  to  cany  on  the 
business  transferred  to  it. 

If  an  act  of  consolidation  provides  expressly  that  the  prop- 
erty, rights,  and  privileges  of  the  original  companies  shall  be 
vested  in  the  company  formed  by  consolidation,  the  latter 
would  be  entitled  to  use  and  enjoy  the  property  transferred 
to  it,  in  the  same  manner  as  it  was  used  and  enjoyed  by  the 
original  companies.  This  would  be  implied  in  every  act  of 
consolidation,  although  it  contain  no  express  grant  of  the 
franchises  of  the  original  companies.^ 

§  947.  A  railroad  company  formed  by  the  consolidation  of 
several  companies,  and  invested  by  law  with  all  their  prop- 
ter ty,  rights,  and  franchises,  is  entitled  to  enjoy  the  franchises 
of  each  of  the  several  companies  upon  the  road  originally  be- 
longing to  it.  Thus,  it  has  been  held  under  such  an  act  that 
the  franchise  of  a  railroad  company  to  take  land  to  build  its 
road,'  or  to  mortgage  its  road,^  or  to  charge  a  fixed  rate  for 
transportation,^  or  an  exemption  of  the  officers  and  servants 
of  a  company  from  the  duty  of  serving  on  juries,^  would  pass 
to  the  consolidated  corporation. 

If  one  of  the  consolidating  companies  was  entitled  by  its 
charter  to  hold  its  property  exempt  from  taxation,  the  prop- 
erty would  remain  exempt  from  taxation  after  the  consoli- 
dation; but  the  exemption  would  not  extend  to  any  other 
property  acquired  by  the  consolidated  company,  either  at  the 
time  of  the  consolidation  or  subsequently.^ 

^  TomlinsoD  v.  Branch,  15  Wall.  *  South  Carolina  B.  B.   Co.  v. 

460;  Green  County  v.  Conness,  109  Blake,  9  Rich.  238. 

U.   S.  104 ;   Powell  v.  North  Mis-  *  Mead  v.  New  York,  &c.  B.  R. 

souri  R.  R.  Co.,  42  Mo.  63;  Zimmer  Co.,  45  Conn.  199. 

V.    State,  80   Ark.  680.      Compare  ^  Fisher  v.  New  York  Cent.,  &c. 

Rogers  v.  Oxford,  &c.  Ry.  Co.,  2  De  R.  R.  Co.,  46  N.  Y.  644. 

G.  &  J.  662,  per  Mr.  Justice  Erie;  '  Zimmer  v.  State,  80  Ark.  680. 

and  see  iupray  §  982.  *  Philadelphia,  &c.  R.  R.  Co.  v. 
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§  948.  Constmotion  of  Aots  aathorlsing  ConsolidationB.  —  A 
provision  in  the  charter  of  a  corporation  authorizing  it  to  con- 
solidate with  other  companies,  and  to  transfer  to  the  consoli- 
dated company  its  property  and  franchises,  refers  to  the 
property  and  franchises  belonging  to  the  company  at  the  time 
when  the  consolidation  takes  place.  The  right  of  consolida- 
tion would  be  a  franchise  of  the  company  upon  which  it  was 
conferred,  and,  it  seems,  would  not  be  revocable  by  the  State 
unless  the  right  of  revocation  was  reserved. 

A  grant  to  a  corporation  of  the  right  to  consolidate  with 
other  companies  means,  in  the  absence  of  an  express  provis- 
ion to  the  contrary,  that  it  may  form  a  consolidated  company 
subject  to  all  the  general  laws  in  force  at  the  time  of  the  con- 
solidation. This  was  decided  by  the  Supreme  Court  of  the 
United  States  in  St.  Louis,  &c.  Railroad  Co.  v.  Berry .^  The 
charter  of  the  Cairo  and  Fulton  Railroad  Company  authorized 
it  to  consolidate  with  other  companies.  It  also  contained  a 
provision  exempting  the  road,  property,  and  appurtenances 
of  the  company  from  taxation.  After  granting  this  charter 
the  State  adopted  a  constitution  providing  that  all  incorpo- 
ration laws  passed  thereafter  should  be  subject  to  a  reserved 
power  of  alteration  and  repeal;  the  constitution  also  pro- 
vided that  '^the  property  of  corporations  now  existing  or 
hereafter  created  shall  forever  be  subject  to  taxation  the 
same  as  property  of  individuals."  After  the  adoption  of  the 
constitution  the  company  was  consolidated  with  another  com- 
pany, and  it  was  claimed  that  the  consolidated  company  was 
entitled  to  the  exemption  from  taxation  belonging  to  the 
Cairo  and  Fulton  company.  The  Supreme  Court,  however, 
held  that  the  consolidated  company  did  not  acquire  the  ex- 
emption. Referring  to  the  provision  of  the  constitution  above 
quoted,  the  court  said  :  — 

^  This  rendered  it  impossible  in  law  for  the  consolidated 

Maryknd,  10  How.  876;  TomlinBon  R.  R.  Co.  v.  Virginia,  04  U.  S.  718. 

V.  Branch,  15  WalL  460;   City  of  Compare  supra,  §  985. 
Charleston    v.    Branch,    Id.    470 ;        ^  St.  Louis,  &o.   R.  R.  Co.  v. 

Branch  v.  City  of  Charleston,  02  Berry,  118  U.   S.  465,  475,  476. 

U.  8.  677;  Central  R.  R.,  &c.  Co.  v.  Compare  iupra,  §  087. 
Georgia,  Id.  665;  Chesapeake^  Ao. 
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oorporatioQ  to  receive  by  traoBfer  from  tbe  Cairo  and  Fulton 
Railroad  Company,  or  otherwise,  the  exemption  sought  to  be 
enforced  in  this  suit* 

^*  It  is  not  an  answer  to  this  conclusion  to  say  that  the  act 
of  consolidation,  having  been  made  in  pursuance  of  the  tenth 
section  of  the  charter  of  the  Cairo  and  Fulton  Railroad 
Company,  was  the  exercise  by  that  company  of  a  right  se- 
cured to  it  by  contract,  which  no  subsequent  constitution  or 
law  of  the  State  of  Arkansas  could  impair  or  defeat.  For 
what  was  the  contract  ?  Construed  in  the  most  liberal  spirit 
in  favor  of  the  company,  it  cannot  be  extended  beyond  a  stip- 
ulation, on  the  part  of  the  State,  that  the  Cairo  and  Fulton 
Railroad  Company  may  at  any  time  thereafter,  by  consolida- 
tion with  any  other  railroad  company,  form  and  become  a 
new  corporation,  with  such  powers  and  privileges  as,  at  the 
time  when  the  offer  is  accepted  and  acted  upon,  it  may  be 
within  the  power  of  the  State  to  confer,  and  lawful  for  the 
new  corporation  to  accept.  If  acted  upon  before  the  law 
was  changed,  it  might  well  be  that  all  the  powers  and  privi- 
leges originally  conferred  in  the  charter  of  the  Cairo  and 
Fulton  Railroad  Company,  including  the  exemption  in  ques> 
tion,  would  have  vested  in  the  new  company.  But,  as  it  was 
not  accepted  and  acted  upon  until  a  change  in  the  organic 
law  of  the  State  forbade  the  creation  of  corporations  capable 
of  holding  property  exempt  from  taxation,  it  must  be  pre- 
sumed that  when  the  original  company  entered  into  the  con- 
solidation it  did  so  in  full  view  of  the  existing  law,  and  with 
the  intention  of  forming  a  new  corporation,  such  as  the  con- 
stitution and  laws  at  that  time  permitted." 

§  949.  In  County  of  Scotland  v.  Thomas,^  the  Supreme 
Court  of  the  United  States  held  that  a  legislative  provision 

1  County  of  Scotland  v.  Thomas,  569;  Harter  r.  Eernochan,  108  U.  S. 

94  n.  S.  682,  691,  693.    See  also  562;  Ck>unt3r  of  Tipton  v,  Locomo- 

Menasha  o.  Hazard,  102  U.  S.  81;  tive  Works,  103  U.  &  528;  Wagner 

County  of   Henry  v.  Nicolay,  95  v.  Meety,  69  Mo.  150;  State  v.  Gar^ 

XT.  S.  619;  State  v.  Greene  County,  routte,  67  Mo.  445.    On  the  effect 

64  Mo.  540;  Robertson  v.  City  of  of  a  consolidation  with  another  com- 

Bockford,  21    HI.  459.     Compare  pany  after  a  subscription  for  shares 

Fftrfhimm  V.  Bates  County,  92  U.  S.  has  been  made,  see  infra,  §  951. 
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aathorizing  a  county  to  subscribe  for  shares  in  a  particular 
railroad  company  did  not  become  inoperative  after  the  consol- 
idation of  the  company  with  another  corporation,  but  that 
the  county  had  implied  authority  to  subscribe  for  shares  in 
the  consolidated  company  instead  of  the  company  which  had 
ceased  to  exist.  Justice  Bradley,  delivering  the  opinion 
of  the  court,  said :  **  The  amending  act  which  authorized  a 
consolidation  with  the  loWa  Southern  Railway  Company  was 
in  perfect  accord  with  the  geneitd  purpose  of  the  original 
charter  of  the  Alexandria  and  Bloomfield  Railroad  Company ; 
and,  if  the  other  rights  and  privileges  of  the  latter  company 
passed  over  to  the  consolidated  company,  we  do  not  see  why 
the  privilege  in  question  should  not  do  so,  nor  why  the  power 
given  to  the  county  to  subscribe  to  the  stock  should  not  con* 
tinue  in  force.  •  .  .  Subscription  to  the  stock  was  not  only  a 
power  of  the  county,  but  a  privilege  of  the  company,  —  being 
a  portion  of  the  rights  and  privileges  which  it  obtained  by 
translation  from  the  charter  of  the  North  Missouri  (Alexan- 
dria &  Bloomfield)  Railroad  Company." 

It  seems  di£Scult  to  support  the  decision  in  this  case  upon 
the  ground  that  the  power  conferred  upon  the  county  to  sub- 
scribe for  shares  in  the  railroad  company  was  a  franchise  of 
the  latter.  In  Aspinwall  v.  County  of  Daviess,^  the  Supreme 
Court  had  decided  that  a  power  of  this  character  was  not 
an  irrevocable  franchise  of  the  company  by  whose  charter  it 
was  conferred,  and  that  it  might  be  repealed  by  the  State 
without  impairing  the  obligation  of  contracts.  It  appears,  in 
County  of  Scotland  v.  Thomas,  that  the  legislature  was  pro- 
hibited, by  provision  of  the  constitution  adopted  before  the 
act  of  consolidation  had  been  passed,  from  authorizing  any 
county  to  subscribe  for  shares  in  any  corporation  in  the  man- 
ner in  which  the  subscription  in  that  case  was  made.  It  has 
been  shown  that  franchises  are  not,  in  the  nature  of  things, 
transferable,  and  that  the  franchises  of  a  company  formed  by 
consolidation  must  necessarily  be  derived  from  the  act  of  con- 

1  See  infroy  {  1081.  Compare  Coonty  of  Tipton  v,  LocomotiTe  Works, 
108  U.  S.  523. 
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solidation.  If,  then,  the  power  of  the  county  to  subscribe 
for  shares  was  a  franchise  of  the  company,  it  must  have  been 
derived  from  the'  act  of  consolidation  passed  after  the  con- 
stitution had  gone  into  force. 

However,  there  seem  to  be  good  reasons  for  holding  that 
the  subscription  could  be  made  under  the  authority  conferred 
by  the  original  act  purporting  to  authorize  a  subscription  for 
shares  in  the  Alexandria  and  Bloomfield  Railroad  Company. 
The  purpose  of  this  provision  was  to  enable  the  county  to 
obtain  the  benefits  of  a  railroad,  and  it  was  of  little  conse- 
quence by  what  company  the  road  was  constructed.  A 
change  of  the  name  of  the  company,  or  of  the  amount  of  its 
capital  stock,  or  of  its  charter,  would  certainly  have  made  no 
difference  if  the  legal  identity  of  the  company  was  preserved 
and  the  road  was  constructed  substantially  as  contemplated. 
The  State  had  expressly  reserved  the  power  to  alter  or  amend 
the  charter  of  the  Alexandria  and  Bloomfield  Railroad  Com- 
pany. It  may  be  held,  therefore,  that  the  provision  enabling 
the  county  to  subscribe  for  shares  in  the  latter  company,  by 
implication  included  power  to  subscribe  for  shares  in  the 
company  into  which  it  was  transformed  by  the  union  with 
another  company,  and  the  adoption  of  a  new  name.^ 

§  950.  Dnties  to  the  Btate  of  a  Corporation  formed  by  Con- 
solidation. —  A  corporation  formed  by  the  consolidation  of 
several  companies  is  subject  to  all  the  duties  and  obligations 
to  the  public  which  rested  upon  the  original  companies  with 
regard  to  the  use  of  the  property  acquired  from  them.' 

§  951.  Rights  of  Bhareholders  of  Consolidating  Companies.  *- 
A  corporation  cannot  consolidate  with  another  company, 
even  pursuant  to  legislative  authority,  except  with  the  con- 
sent of  all  its  shareholders.  An  unauthorized  consolidation 
may  be  prevented  by  any  dissenting  shareholder,^  or  may  be 

1  Compare  infra,  §  951.  Peoria,  &c.  Ry.  Co.  r.  Coal  Valley 

>  Tomlinson  v.  Branch,  15  Wall.  MiDing   Co.,    68   111.    489;    infra, 

460;  Chicago,  &c.  R.  R.  Co.  v.  Mof-  Chapter  XVI. 

fitt,  75  111.  524;    Western  Union        *  See  supra,  §§  895,  896.     Com- 

R.  R.  Co.  V.  Smith,  75  HI.  497;  pare  Terhune  v.  Midland  R.  R.  Co., 

Gould  V.  Langdon,  48  Pa.  St  865;  88  N.  J.  £q.  428. 
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treated  as  a  ground  for  severing  his  connection  with  the  com- 
pany by  a  rescission  of  his  subscription.^ 

However,  if  the  charter  of  a  corporation,  or  any  general 
law  in  force  at  the  time  when  the  corporation  was  formed, 
provides  that  the  corpoitttion  may  consolidate  with  other 
companies,  a  consolidation  may  be  effected  pursuant  to  this 
authority  by  vote  of  the  majority,  against  the  wishes  of  a 
minority.  Dissenting  shareholdei's  cannot  under  these  cir- 
cumstances prevent  the  majority  from  effecting  a  consolida- 
tion, nor  can  they  treat  a  consolidation  as  a  ground  for 
rescinding  their  connection  with  the  company.  Accordingly, 
it  has  repeatedly  been  held  that,  if  the  general  laws  under 
which  a  railroad  company  is  organized  provided  that  it  may 
consolidate  with  other  companies,  a  subscription  for  shares 
in  the  company  is  not  rescinded  by  a  consolidation  effected 
pursuant  to  such  laws,  but  may  be  enforced  by  the  consoli- 
dated company  as  the  successor  of  the  former  companies.^ 
The  shareholders  of  each  of  the  original  companies  become 
shareholders  of  the  consolidated  company,  pursuant  to  the 
scheme  of  consolidation,  and  may  claim  all  the  rights  of 
shareholders  without  any  further  action  on  their  part,  as 
their  assent  must  be  deemed  to  have  be^n  given  in  advance 
when  they  originally  subscribed  for  their  shares.^ 

§  952.  Bffeot  of  Consolidatioii  npon  Property  and  Contract 
Bights.  —  In  determining  the  consequences  of  a  consolidation 
upon  the  contracts  and  property  of  a  corporation,  it  is  impor- 
tant to  distinguish  between  the  function  of  the  legislature 
and  of  the  corporators  in  effecting  the  consolidation. 

A  State  has  no  power,  under  the  constitutional  limitations, 
to  impair  the  obligation  of  contracts,  or  to  take  away  private 

1  SuprOf  §  110.    Compare  Hoey  company,  may  properly  be  delivered 

V,  Henderson,  82  La.  Ann.  1069.  by  the  municipal  authorities  to  the 

«  Suprc^  §  407.    Nugent  v.  Su-  consolidated  company.     New  Buf- 

perviaors,  10  WaU.  241;  Wilson  v,  falo  v.  Iron  Co.,  106  U.  8.  78;  Bates 

Salamanca,  00  U.   8.  400;   Green  County  r.  Winters,  112  U.  8.  825; 

County  V.  Conness,  100  U.  8.  104.  Niantic  8aving8  Bank  v.  Town  of 

Bonds  voted  by  a  municipality  Douglas,  5  Bnulw.  570. 
in  aid  of  a  railroad  company,  which,        *  Fee  v.  New  Orleans  Gas  Light 

under  a  law  then  in  force,  is  subse*  Co.,  86  La.  Ann.  418. 
quADtly  consolidated  with  another 
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property  without  making  just  oompensation.  It  follows, 
therefore^  that  whatever  efifect  a  consolidation  may  have 
upon  existing  property  and  contract  rights,  no  material 
alteration  can  be  brought  about  without  the  consent  of  the 
parties  interested.  It  is  to  be  observed,  however,  that  the 
prohibition  of  the  Constitution  is  intended  for  the  protection 
of  substantial  rights  only;  the  States  have  unrestricted  power 
to  regulate  mere  matters  of  form  and  procedure. 

§  953.  Property  and  Contraot  Rights  of  a  Company  formed 
by  ConeoUdation.  —  The  consolidation  of  several  corporations 
implies  a  conveyance  to  the  united  company  of  the  property 
and  contract  rights  belonging  to  the  dissolved  companies,  so 
far  as  they  are  in  their  nature  assignable.^ 

The  legal  right  or  title  to  choses  in  action  cannot  be  trans- 
ferred at  common  law,  but  the  real  or  equitable  interest  may 
be  assigned;  and  it  is  a  mere  question  of  remedy  in  such 
case  in  whose  name  or  in  what  forum  the  right  shall  be  en- 
forced. When  corporations  consolidate,  the  real  interest  in 
their  choses  in  action  is  transferred  to  the  united  company  by 
act  of  the  parties ;  and  the  legal  title  of  the  original  com- 
panies is  lost  by  their  dissolution.  It  is,  therefore,  no  more 
than  reasonable  to  hold  that  an  act  of  the  legislature  consoli- 
dating several  companies  impliedly  invests  the  new  corporar 
tion  with  the  legal  title  to  Uie  choses  in  action  transferred 
to  it. 

§  954.  Bffeot  of  Consolidation  npon  Rights  of  Gredftora. — 
Parties  cannot  transfer  their  debts  and  liabilities  to  others, 
and  thereby  discharge  themselves.  Any  State  law  purport- 
ing to  authorize  such  a  transaction  would  be  unconstitutional, 
because  impairing  the  obligation  of  contracts. 

It  seems  clear,  therefore,  that  a  corporation  cannot  dis- 
charge its  liabilities  by  transferring  them  to  another  company ; 
and  the  creditors  of  a  corporation  cannot  be  compelled  by 

^  Ligrhtner  o.  Boston,  &c.  R.  R.  ler  v.    Lancaster,    6   Coldw.   614; 
Co.,  1  I^well,  838;  Paine  r.  Lake  Zimmer  ».  State,  80  A  A.  680;  De- 
Erie,  &o.  R.  R.  Co.,  81  Ind.  283;  troit,  &c.  R.  R.  Co.  v.  Starnes,  88 
Rome,  &o.  R.  R  Co.  v.  Ontario,  Biich.  698. 
&c.  R.  R  Co.,  16  Han,  4i5;  MU- 


911  COKBOLIDATION.  §  965 

law  to  accept  the  liability  of  a  new  companj,  formed  by  the 
stockholders  of  several  companies,  in  substitution  of  their 
original  rights.^ 

However,  it  does  not  follow  from  this,  that  corporations 
cannot  be  consolidated  without  the  consent  of  their  creditors. 
A  trading  corporation,  like  a  copartnership,  may  be  dissolved 
by  its  members  whenever  they  desire.  The  dissolution  of  a 
corporation,  by  surrender  of  its  charter,  does  not  destroy  the 
claims  of  its  creditors.  Their  remedy  at  law  is,  indeed,  lost  in 
such  case,  unless  otherwise  provided  by  statute;  but  the 
assets  of  the  corporation  remain  a  trust  fund  for  the  payment 
of  its  debts.'  A  consolidation  involves  the  dissolution  of  the 
consolidating  companies,  and  the  formation  of  a  new  and 
enlarged  corporation  out  of  the  stockholders  of  the  old 
companies  with  their  combined  capital.  Neither  of  these 
transactions  can  be  prevented  by  creditors,  inasmuch  as  their 
rights  are  not  thereby  invaded.  The  legal  liability  of  the 
consolidated  company  would  be  substituted  in  place  of  the 
legal  liabUity  of  each  of  the  original  companies  to  its  cred- 
itors ;  and  the  creditors  of  each  of  the  companies  would  retain 
their  equitable  right  to  the  security  furnished  by  the  assets  of 
the  company  with  which  they  dealt.  Liens  upon  the  prop- 
erty of  a  corporation  clearly  remain  binding  after  its  consoli- 
dation with  another  company.^ 

§  956.  When  the  Consolidated  Company  is  liable.  —  It  is 
usual  to  provide  expressly,  in  acts  of  consolidation,  that  the 
corporation  resulting  from  a  consolidation  shall  assume  all 
the  debts  and  liabilities  of  every  kind  attaching  to  the  sev- 
eral companies  before  the  consolidation.  Under  these  cir- 
cumstances, the  debts  and  obligations  of  the  consolidating 
companies  may  be  enforced  against  the  new  company,  as 
if  it  were  substituted  in  place  of  the  original  companies;^ 
but  the  new  company  assumes  no  greater  obligations  than 

1  S^^troy  §  SOS.  era'  L.  k  T.  Co.,  4d  HI.  SSI ;  Wa- 

'  Supra,  f  806.  abash,  &o.  By.  Co.  v.  Ham,  114  U.  S. 

•  Eaton,  &c.  R.  R.  Co.  v.  Hunt,    587. 

20  Ind.  457 ;  The  Key  City,  14  WalL        «  Columbus,  &o.  Ry.  Co.  v.  Skid- 

654;  Badne,  &o.  R.  R.  Co.  v.  Fann-    more,  69  HI.  566;  Western  Union 
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rested  upon  the  original  companies  at  the  time  of  the  con- 
solidation, and  contracts  which  cannot  in  the  nature  of 
things  be  specifically  performed  by  the  new  company  be- 
come extinguished. 

Pullman's  Palace  Car  Company  t;.  Missouri  Pacific  Railway 
Company^  was  a  suit  to  compel  a  railway  company  formed 
by  consolidation  to  perform  a  contract,  which  had  been  made 
by  one  of  the  original  companies,  to  use  the  complainant's 
cars  on  its  entire  line  of  railway,  and  all  roads  which  it  might 
thereafter  control  by  ownership,  lease,  or  otherwise.  The  act 
of  consolidation  provided  that  the  new  company  should  be 
subject  to  all  the  obligations  of  the  original  companies.  The 
Supreme  Court  of  the  United  States  held  that  the  new  com- 
pany was  under  obligation  to  use  the  plaintiffs  cars  upon  all 
roads  owned  or  controlled,  at  the  time  of  the  consolidation, 
by  the  company  which  had  made  the  contract,  but  not  upon 
any  road  subsequently  acquired  by  the  new  company.  Chief 
Justice  Waite  said :  **  The  power  of  the  old  company  to  get 
control  of  other  roads  ceased  when  its  corporate  existence 
came  to  an  end,  and  the  new  company  into  which  its  capital 
stock  was  merged  undertook  only  to  assume  the  obligations 
as  they  then  stood.  It  did  not  bind  itself  to  run  the  cars  of 
the  Pullman  Company  on  all  roads  it  might  from  time  to 
time  itself  control,  but  only  on  such  as  were  controlled  by 
the  old  Missouri  Pacific." 

Whether  a  consolidation  of  corporations  pursuant  to  statu- 
tory authority  by  implication  involves  an  assumption  by  the 
new  company  of  the  debts  and  liabilities  of  the  original  com- 
panies, appears  not  to  be  settled  by  authority.  In  some  cases 
it  has  been  held  that  the  company  resulting  from  the  consoli- 

R.  B.  Co.  V.  Smith,  76  HI.  406;  R.  B.  Co.  v,  Mosselman,  2  Grant's 

Warren  v.  Mobile,  &c.  B.  B.  Co.,  Cas.  84S;  Shackleford  v.  Mississippi 

49  Ala.   682.      Compare  Welsh  v.  Central  B.  B.  Co.,  62  Miss.  150; 

St.  Paul,  &c.  B.  R.  Co.,  26  Minn.  East  Tennessee,  &c.  B.  R.  Co.  9. 

814;  Allen  v.  Frnmet  Mining,  &o.  Evans,   6  Heisk.   607.      The    new 

Co.,  78  Mo.  688.  corporation  should  be  made  a  party 

It  is  often  provided  that  pending  by  substitution.     Selma,  &c.  R.  B. 

suits  against  the  original  companies  Co.  0.  Harbin,  40  6a.  706. 

shall   not  abate.      Baltimore,  &c.  >  115  U.  S.  587,  505. 
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dation  would  not  be  liable,  unless  it  was  expresslj  rendered 
liable  by  the  act  of  consolidation ;  ^  in  other  cases  it  has  been 
held  that  the  liability  for  the  debts  of  the  original  companies 
follows,  as  an  implied  incident  to  the  consolidation.^  Where 
a  consolidation  involves  a  legal  dissolution  of  the  original 
companies,  it  seems  only  reasonable  to  imply  an  assumption 
by  the  new  company  of  their  debts  and  liabilities;  other- 
wise, there  would  be  no  way  of  enforcing  the  rights  of  cred- 
itors except  by  winding  up  the  companies,  as  in  case  of  a 
simple  dissolution. 

§  956.  Creditora  oannot  require  the  original  Companies  to 
be  wound  np.  —  The  creditors  of  a  corporation  which  is  con- 
solidated with  another  company  are  not  entitled  to  have  the 
assets  distributed  as  in  case  of  a  simple  dissolution ;  nor  do 
they  acquire  or  hold  a  lien  on  the  specific  property  or  funds 
which  have  been  transferred  to  the  consolidated  company. 
Such  a  result  is  not  contemplated  by  a  consolidation,  and  a 
due  regard  for  the  rights  of  creditors  does  not  require  that 
such  a  result  should  follow.^ 

Creditors  of  a  corporation  have  no  lien  or  claim  upon  any 

1  Pronty  v.  Lake  Shore,  &c.  Ry.  of  two  or  more  solvent  corpora- 
Co.,  62  N.  T.  363;  Powell  v.  North  tions,  the  business  of  the  old  cor- 
Mo.  R.  R.  Co.,  42  Mo.  63;  Shaw  v.  porationa  is  not  wound  up,  nor 
Norfolk  County  R.  R.  Co.,  16  Gray,  their  property  sequestrated  or  dis- 
407;  Chase  v.  Yanderbilt,  37  N.  Y.  tributed;  but  the  very  object  of  the 
Sup.  Ct.  334.  Compare  Selma,  &c.  consolidation,  and  of  the  statutes 
R.  R.  Co.  v.  Harbin,  40  Ga.  709 ;  which  permit  it,  is  to  continue  the 
Montgomery,  &c.  R.  R.  Co.  v.  Bo-  business  of  the  (M  corporations, 
ring,  51  Ga.  5S2;  Bruffett  0.  Great  Whether  the  old  corporations  are 
Western  R.  R.  Co.,  25  111.  367;  dissolved  into  the  new  corporation, 
Boardman  v.  Lake  Shore,  &c.  Ry.  or  are  continued  in  existence  under 
Co.,  84  N.  Y.  157.  a  new  name  and  with  new  powers, 

*  Thompson  v.  Abbott,  61  Mo.  and  whether  in  either  case  the  con- 
177;  Indianapolis,  &c.  R.  R.  Co.  o.  solidated  company  takes  the  prop-  ' 
Jones,  29  Ind.  465.  Compare  Co-  erty  of  each  of  the  old  corporations 
lumbus,  &c.  Ry.  Co.  v.  Powell,  40  charged  with  a  lien  for  the  payment 
Ind.  40.  See  Mount  Pleasant  r.  of  the  debts  of  that  corporation,  de- 
Beckwith,  100  U.  S.  514.  pend  upon  the  terms  of  the  agree- 

*  In  Wabash,  &c.  Ry.  Co.  v.  Ham,  ment  of  consolidation,  and  of  the 
114  U.  S.  587,  595,  Justice  Gray  statutes  under  whose  authority  that 
said:  *<  Upon  the  consolidation,  un-  consolidation  is  effected." 

der   express  authority  of   statute, 


§  957  THE  LAW  OF  PBIVATE  GOBPOBATIONS.  914 

specific  property  belonging  to  the  company  while  it  continues 
its  business  operations,  nor  can  they  prevent  the  corporation 
from  dealing  with  its  assets,  and  transferring  them  in  regular 
course  of  business.  Creditors  cannot  complain  of  any  change 
in  the  name,  constitution,  or  membership  of  the  corporation 
with  which  they  contracted,  provided  their  substantial  rights 
are  preserved.  They  are  merely  entitled  to  the  preserva- 
tion of  the  general  fund  upon  the  security  of  which  they 
contracted,  and  to  have  their  claims  paid  out  of  the  assets 
belonging  to  the  company  when  their  claims  mature.^ 

After  the  consolidation  of  a  corporation  with  another  com- 
pany, the  liability  of  the  consolidated  company  is  substituted 
in  place  of  the  liability  of  each  of  the  original  companies  to 
its  creditors,  at  least  to  the  extent  of  the  assets  received. 
The  consolidated  company  takes  the  assets  of  the  original 
companies  burdened  with  the  obligations  which  these  compa- 
nies owed  to  their  creditors,  but  not  with  greater  obligations. 
It  cannot  wilfully  divert  these  assets  from  the  company's  busi- 
ness, or  restore  the  capital  to  the  shareholders  in  any  form,  but 
it  may  deal  with  these  assets  just  as  the  original  companies 
could  deal  with  them.  It  may  transfer  the  assets  in  due  course 
of  business,  and  may  execute  mortgages  upon  the  property  re- 
ceived from  the  original  companies,  for  the  purpose  of  raising 
money  on  credit.  Such  mortgages  would  undoubtedly  have 
priority  over  the  claims  of  the  creditors  of  the  original  com- 
panies.^ In  considering  the  rights  of  the  creditors  of  the 
original  companies,  the  consolidated  company  may  be  re- 
garded as  a  continuation  of  each  of  these  companies,  with  a 
change  of  its  name  and  constitution,  and  of  the  amount  of  its 
capital  stock.  Creditors  would  have  no  right  to  complain  of 
this  if  their  security  was  not  impaired.^ 

§  957.  BqtiltieB  between  Creditors  of  the  different  Companies. 
—  The  security  upon  the  faith  of  which  the  creditors  of  a 
corporation  have  given  credit  to  the  company  cannot  be  re- 
duced without  their  consent.     Hence  a  corporation  consoli- 

^  Supra,  Chapter  X. 

s  See  WabaBh,  &c.  By.  Co.  v.  Ham,  114  U.  S.  587,  595. 


•  Supra,  §§  807,  810. 
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dating  with  another  company  whose  creditors  are  less  fully 
secured  than  its  own,  cannot  give  to  the  creditors  of  that 
company  an  equal  claim  with  its  own  creditors  upon  the 
combined  assets  of  both  companies.  The  creditors  of  each 
of  the  original  companies  would  have  an  equitable  claim 
to  be  paid  out  of  the  assets  of  the  company  with  which 
they  contracted,  in  preference  to  the  creditors  of  the  other 
company.  However,  they  would  not  be  entitled  to  any 
preference  over  the  creditors  whose  claim  arose  after  the 
consolidation,  the  consolidated  company  having  a  right  to 
incur  new  debts  just  as  if  it  were  a  continuation  of  the 
original  company  with  an  amended  constitution. 

It  should  be  observed  that  the  equitable  claims  of  creditors 
of  a  corporation  upon  its  assets  can  ordinarily  be  enforced 
only  in  the  event  of  the  company's  insolvency,^  and  this  re- 
mains true  after  the  corporation  has  become  part  of  a  new 
company  by  a  consolidation.  The  creditors  of  a  corporation 
which  has  consolidated  with  another  company  must  prima- 
rily enforce  their  claims  against  the  consolidated  company  by 
the  usual  remedies  applicable  to  corporations  and  individuals 


^  SuprOf  Chapter  X. 


TOiii  II.  —  24 


§  968  THB  LAW  OF  PBIVATB  OOfiPOBATIOKS.  916 


CHAPTER  XIIL 


FOREIGN   COBFORATIONS. 


PART    I. 


§  958.  The  Talidlty  of  Acts  performed  by  a  Corpormtton  out- 
side of  the  State  under  whose  Iaws  it  was  formed.^  —  In  order 
to  determine  the  yalidity  of  a  corporate  act,  it  is  usually 
necessary  to  consider  the  application  of  several  distinct  prin- 
ciples of  law.'  As  a  rule,  a  corporation  can  act  only  through 
its  agents.  It  is  therefore  usuaJly  necessary,  in  determining 
the  yalidity  of  a  corporate  act,  to  consider  in  the  first  place 
whether  the  corporation  can  be  charged  with  the  act  by  ap- 
plication of  the  established  rules  and  principles  of  the  law  of 
agency.  Assuming  that  the  corporation  is  responsible  for 
the  act  according  to  the  law  of  agency,  the  question  arises 
whether  the  corporation  itself  had  a  legal  right  to  do  the  act, 
and,  if  not,  how  far  the  yalidity  of  the  act  is  affected  by  the 
illegality.  The  consideration  of  these  questions  is  equally 
necessary,  whether  the  act  was  performed  in  the  State  under 
whose  laws  the  corporation  was  formed,  or  in  a  foreign  State. 

It  is  implied  io  the  charter  or  articles  of  association  of 
eyery  corporation,  in  the  absence  of  an  express  proyision  to 

1  The   term    <<  foreign    corpora-  in  the  State,  and  created  by  or 

tion  "  IB  applied  to  any  corporation  under  the  laws  of  the  United  States, 

ontside  of  the  jnrisdiction  of  the  or  by  or  parsaant  to  the  laws  in 

State  by  \Aiich  it  was  chartered,  force  in  the  Colony  of  New  York 

The  definition  given  by  the  New  before  the  19th  day  of  April,  in  the 

York  Code  of  Civil  Procedure  is  as  year  1775.    Every  other  corporation 

follows:  <<  A*  domestic  corporation'  is  a  foreign  corporation."      Code 

is  a  corporation  created  by  or  under  of  Civ.  Proc.,  §  3343,  subd.  18. 

the  laws  of  the  State,   or  located  *  Supra,  Chapter  IX. 
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the  contrary,  that  the  business  of  the  oompfany  may  be  car- 
ried  on  in  the  usual  manner,  and  by  the  usual  agencies,  abroad 
as  well  as  at  home.  The  shareholders  of  the  company  must 
be  held  to  have  impliedly  agreed  to  this,  and  to  have  invested 
the  company's  agents  with  the  necessary  authority.^ 

The  legality  of  an  act  undoubtedly  depends  upon  the  laws 
in  force  where  the  act  is  done.  A  State  cannot,  by  charter- 
ing a  corporation,  confer  upon  it  a  legal  right  to  act  within 
the  jurisdiction  of  another  State ;  but  the  legal  right  to  act 
in  a  foreign  State  may  always  be  extended  to  a  corporation 
by  the  laws  of  such  foreign  State.  By  the  common  law  rule 
of  comity  in  force  throughout  the  United  States,  each  State 
extends  to  all  duly  incorporated  foreign  corporations  a  legal 
right  to  carry  on  business  within  its  jurisdiction.  It  may 
therefore  be  said  to  be  a  general  rule,  that  a  corporation  can 
legally  carry  on  its  business  in  the  usual  way,  and  by  the 
usual  agencies,  wherever  it  may  find  it  convenient  and  profit- 
able to  do  80.^  The  principles  underlying  this  rule,  and*  the 
limitations  which  have  been  made  to  it,  will  be  considered  in 
detail  in  the  following  sections. 

§  959.  A  state  camiot  confer  a  Franchise  ontside  of  its  Jn- 
risdictioa.  —  It  is  a  fundamental  principle  that  the  laws  of  a 

^  Supra^  §$  859-361.  plaoe  of  business  of  the  company, 

*  It  is  sometimes  said  that  a  oor-  may,  by  a  figare  of  speech,  be  called 

poration    must  **  dwell "   or  '*  re-  its  dwelling-place  or  residence,  and 

side"  in  the  plaoe  of  its  creation,  may  be  so  regarded  within  the  mean- 

and  that  it  cannot  **  migrate  *'  to  ing  of  the  laws.     Compare  Stafford 

another  sovereignty.     Bank  of  An-  v,  American   Mills    Co.,  13  R.  I. 

gnsta  V.  Earle,  13  Pet.  588;  State  810;  Harding  e.  Chicago,  &c.  B.  R. 

V.  Milwaokee,  &c.  Ry.  Co.,  45  Wis.  Co.,  80  Mo.  659;  Cook  v.  Hager,  8 

579.     This  language  is  wholly  un-  Col.  386;  Cowardin  o.  Universal  L. 

meaning  unless  it  is  used  in  a  fig^-  Ins.  Co.,  32  Gratt.  445. 

rative  sense.    A  corporation  may  act  In  St.  Clair  o.  Cox,  106  U.  S. 

through  itis  agents  in  foreign  States  850,  855,  Justice  Field  said:   '*  All 

just  like  a  copartnership  or  a  single  that  there  is  in  the  legal  residence 

individuaL    Strictly  speaking,  nei-  of  a  corporation  in  the  State  of  its 

ther  a  corporation  nor  a  copartner-  creation  consists  in  the  fact  that  by 

ship  can  reside  or  migrate  anywhere  its  laws  the  corporators  are  asso- 

independently    of    the    individual  ciated   together,    and    allowed    to 

shareholders  composing  it;  but  the  exercise  as   a  body  certain   func- 

State  under  whose  laws  the  com-  tions,  with  a  right  of  succession  in 

pany  was  formed,  or  the  principal  its  members.'' 


§  959  THE  LAW  OF  PRIVATB  GOBPOBATIONS.  918 

State  can  have  no  binding  force,  propria  vigore^  outside  of 
the  territorial  limits  and  jurisdiction  of  the  State  enacting 
them.^  Hence  it  follows  that  a  State  cannot  grant  to  any 
person  the  right  to  exercise  a  franchise  in  a  foreign  State  or 
country;  for  a  franchise  is  the  result  of  a  law  authorizing 
particular  individuals  to  do  acts  or  enjoy  immunities  which 
are  not  allowed  to  the  community  at  large.' 

Thus,  it  is  clear  that  the  State  of  New  York  cannot  confer 
the  franchise  to  be  exempt  from  taxation,  or  to  enjoy  a  mo- 
nopoly, or  to  condemn  land,  within  the  limits  of  the  State  of 
Pennsylvania.      And  the  same   principle  applies  with  full 
force  to  a  grant  of  the  privilege  of  acting  in  a  corporate 
capacity.     In  Paul  v.  Virginia,^  Justice  Field,  delivering  the 
opinion  of  the  Supreme  Court  of  the  United  States,  said: 
^^  A  grant  of  corporate  existence  is  a  grant  of  special  privi- 
leges to  the  corporators,  enabling  them  to  act  for  certain  des- 
ignated purposes  as  a  single  individual,  and  exempting  them 
(unless  otherwise  provided)  from  individual  liability.     The 
corporation,  being  the  mere  creation  of  local  law,  can  have 
no  legal  existence  beyond  the  limits  of  the  sovereignty  where 
created.    As  said  by  this  court  in  Bank  of  Augusta  v.  Earle, 
^  It  must  dwell  in  the  place  of  its  creation,  and  cannot 
migrate  to  another  sovereignty.'      The  recognition  of  its 
existence  even  by  other  States,  and  the  enforcement  of  its 
contracts  made   therein,  depend  purely  on   the  comity  of 
those  States." 

In  an  earlier  case  the  same  court  said :  ^^  Every  power 
which  a  corporation  exercises  in  another  State  depends  for 
its  validity  upon  the  laws  of  the  sovereignty  in  which  it  is 
exercised  ;  and  a  corporation  can  make  no  valid  contract 
without  the  sanction,  express  or  implied,  of  such  sovereignt}% 
unless  a  case  should  be  presented  in  which  the  right  claimed 
by  the  corporation  should  appear  to  be  secured  by  the  Con- 
stitution of  the  United  States."  * 

1  Story  on  Conflict  of  Laws,  §  7;        •  Paul  v.  Virginia,  8  Wall.  181. 
Sedgwick    on    Constitational    and        '  Runyan  t7.  Coster's  Lessee,  14 

Statute  Law,  69.  Pet.    122,    129,    180,    per   Justice 

>  Supra,  §  982.  Thompson.     See  also  Bank  of  Aa« 
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It  is  equally  clear  that  the  franchises  or  legal  rights  which 
a  State  has  coDferred  on  a  corporation  cannot  be  annulled  by 
the  act  of  another  State,  or  by  a  decree  of  its  courts.^ 

§  960.  The  Francbisas  oonferred  npon  Foreign  Corporations 
by  the  Law  of  Comity.  —  It  is  a  general  rule  of  the  common 
law,  that  corporations  chartered  by  foreign  States  may  carry 
on  business  and  extend  their  operations  so  long  as  they  do 
not  depart  from  the  charters  under  which  they  were  origi- 
nally formed.  This  rule  of  law  is  said  to  exist  by  the  comity 
among  States.  In  Bank  of  Augusta  v.  Earle,^  Chief  Justice 
Taney,  delivering  the  opinion  of  the  Supreme  Court  of  the 
United  States,  said :  **•  Vfe  think  it  well  settled  that,  by  the 
law  of  comity  among  nations,  a  corporation  created  by  one 
sovereignty  is  permitted  to  make  contracts  in  another  and 
sue  in  its  courts ;  and  that  the  same  law  of  comity  prevails 
among  the  several  sovereignties  of  the  Union.  The  public 
and  well-known  and  long-continued  usages  of  trade ;  the 
general  acquiescence  of  the  States ;  the  particular  legislation 
of  some  of  them  as  well  as  the  legislation  of  Congress,  —  all 
concur  in  proving  the  truth  of  this  proposition."^  In  a  later 
case  in  the  same  court,  the  rule  was  stated  by  Justice 
Harlan  as  follows:  ^^In  harmony  with  the  general  law  of 
comity  obtaining  among  the  States  composing  the  Union,  the 
presumption  should  be  indulged  that  the  corporation  of  one 
State,  not  forbidden  by  the  law  of  its  being,  may  exercise 
within  any  other  State  the  general  powers  conferred  by  its 
own  charter,  unless  it  is  prohibited  from  so  doing,  either  in 
the  direct  enactments  of  the  latter  State,  or  by  its  public  pol- 
icy, to  be  deduced  from  the  general  course  of  legislation,  or 
from  the  settled  adjudications  of  its  highest  court."  ^ 

gosta  V.  Earle,  13  Pet.  588;  Land  Talman,  4  Edw.  Ch.  123, 130;  So- 

Grant  Ry.  Co.  v.  Coffee  Coanty,  6  ciety  for  Prop,  of  Gospel  v.  New 

Kans.  252;    Thozniison  v.  Waters,  Haven,  8  Wheat.  488;   Merrick  o. 

25  Mich.  221;  Baltimore,  &c.  R.  R.  Van  Santvoord,  34  N.  Y.  208;  Ver- 

Co.  r.  Glenn,  28  Md.  287;  Phoenix  mont  v.  Society  for  Prop,  of  Gospel, 

Ins.  Co.  V.  Commonwealth,  5  Bosh  1  Paine  (C.  Ct.),  653. 
(Ky.),  68.  «  13  Pet.  519,  592. 

^  ImportiDf;^,  Ac.  Co.  of  Ga.  o.        '  Christian  Union  v.  Yoant»  101 

Locke,    50   Ala.    835;   Barclay  v.  U.  S.  856. 
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§  961.  Accordingly,  it  may  be  stated  as  a  general  rule  of 
the  common  law,  in  force  in  each  of  the  States  of  the  Union, 
that  a  corporation  formed  under  the  laws  of  another  sore* 
reignty  may  carry  on  its  business  and  make  contracts  within 

the  State,^  and  may  protect  its  rights  in  the  courts  of  the 
State,  either  as  plaintiff'  or  as  defendant.'    It  may  likewise 

^  Bank  of  Augusta  v.  Earle,  18  Lake  Bank  v,  North,  4  Johns.  Ch. 
Pet  519;  Tombigbee  B.  B.  Co.  r.  870;  Bard  v.  Poole,  12  N.  Y.  405; 
Kneeland,  4  How.  16;  Frazier  p.  Mutual  Benefit  L.  Ins.  Co.  v.  Davis, 
Willcox,4Bob.  (La.)518,529;Wil-  12  N.  Y.  569;  Direct  U.  S.  Cable 
liamso.  Creswell,  51  Miss.  817;  Had-  Co.  0.  Dominion  Tel.  Co.,  84  N.  Y. 
ley  r.  Freedman's  Sar.,  &c.  Co.,  2  158;  Hibemia  Nat.  Bank  v.  La- 
Tenn.  Cb.  122 ;  Lathrop  V.  Commer-  combe,  84  N.  Y.  867;  Lycoming 
cial  Bank,  8  Dana,  114;  Kennebec  Fire  Ins.  Co.  v.  Langley,  62  Md.  196; 
Co.  0.  Augusta  Ins.,  &c.  Co.,  6  Gray,  Portsmouth  Livery  Co.  0.  Watson, 
204;  McCluer  0.  Manchester,  &c,  10  Mass.  91;  British  Am.  Land  Co. 
B.  B.  Co.,  13  Gray,  124;  New  York  0.  Ames,  6  Mete.  (Mass.)  891 ;  Im- 
Floating  Derrick  Co.  0.  New  Jersey  porting,  &c.  Co.  0.  Locke,  50  Ala. 
Oil  Co.,  8  Duer,  648;  Hoyt  0.  Shel-  882;  Savage  Manuf.  Co.  0.  Arm- 
den,  8  B08W.  267;  Western  0.  Gen-  strong,  17  Me.  84;  American  Coloni- 
mee  Mut.  Ins.  Co.,  12  N.  Y.  258;  zation  Soc.  0.  Gartrell,  28  Ga.  448; 
Bard  0.  Poole,  12  N.  Y.  495 ;  Hoyt  0.  Bank  of  Marietta  0.  Pindall,  2  Baud. 
Thompson,  19  N.  Y.  207;  Wood,  473;  Freeman's  Bank  0.  Buckman, 
&c.  Mining  Co.  0.  King,  45  Ga.  84;  16  Gratt.  126;  Leasure  0.  Union 
OhioLifelns.f&c.  Co.  0.  Merchants'  Mut.  L.  Ins.  Co.,  91  Pa.  St.  491. 
Ins.,  &c.  Co.,  11  Humph.  22;  New-  Compare  Hahnemannian  Life  Ins. 
burg  Petroleum  Co.  0.  Weare,  27  Co.  0.  Beebe,  48  111.  88.  See  United 
Ohio  St.  843;  Baltimore,  &c.  B.  B.  States  0.  Insurance  Companies,  22 
Co.  0.  Glenn,  28  Md.  287.  Wall.   99;   Insurance    Co.  0.    The 

«  Dutch  West  India  Co.  0.  Van  C.  D.,  Jr.,  1  Woods,  72. 
Moses,  1  Stra.  612;  2  Ld.  Baym.  A  corporation  chartered  by  a 
1532;  National  Bank  of  St.  Charles  State  to  administer  the  estate  of  a 
V.  De  Bemales,  1  C.  &  P.  569 ;  New-  deceased  person  may  sue  in  another 
by  0.  Von  Oppen,  L.  B.  7  Q.  B.  298;  State  upon  notes  and  bills  of  ex- 
Bank  of  Augusta  0.  Earle,  18  Pet.  change  of  which  it  has  become 
519 ;  Tombigbee  B.  B.  Co.  0.  Knee-  possessed  as  administrator  in  the 
land,  4  How.  16;  Lucas  0.  Bank  of  State  in  which  it  was  incorporated, 
Georgia,  2  Stew.  (Ala.)  147;  Bank  although  it  would  not  be  entitled 
of  Washtenaw  0.  Montgomery,  2  to  take  out  letters  of  administra- 
Scam.  427 ;  Guaga  Iron  Co.  0.  Daw-  tiou  in  the  State  where  the  suit  ia 
son,  4  Blackf «  202 ;  I^ewis  0.  Bank  brought.  Such  suit  ooifld  be  main- 
of  Kentucky,  12  Ohio,  182;  New  tained  by  the  corporation  as.assigneo 
York  Firemen  Ins.  Co.  0.  Ely,  6  of  the  notes  and  bills.  See  Fid^- 
Conn.  560;  New  York  Dry  Dock  0.  ity  Insurance,  &c.  Co.  0.  Niven,  5 
Hicks,  5  McL.  Ill ;  New  Jersey,  &c.  Houst.  (Del.)  416. 
Bank  0.  Thorp,  6  Cow.  46;  Silver  •  See  i^fra,  §  977. 
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acqaire  real  and  personal  property  by  will  or  by  gif t,^  or  by 
purchase  at  a  private^  or  a  judicial  sale;'  and  it  may  take 
and  foreclose  a  mortgaged 

§  962.  The  Law  of  Comity  la  part  of  tbe  Common  Law.  — 
This  law  of  comity  among  the  States  is  merely  the  common 
law  of  each  State,  and  as  such  it  is  obligatory  upon  the  courts. 
In  Bank  of  Augusta  v.  Earle,  Chief  Justice  Taney  used  the 
following  language :  ^^  It  is  truly  said  in  Story's  Conflict  of 
Laws,  86,  87,  that,  ^  In  the  silence  of  any  positive  rule  affirm- 
ing or  denying  or  restraining  the  operation  of  foreign  laws, 
courts  of  justice  presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant  to  its  policy  or 
prejudicial  to  its  interests.  It  is  not  the  comity  of  the  courts, 
but  the  comity  of  the  nation,  which  is  administered,  and  as- 
certained in  the  same  way  and  guided  by  the  same  reasoning 
by  which  all  other  principles  of  municipal  law  are  ascertained 
and  guided.' "  * 

§  968.  Departure  from  a  Compansr'a  Charter  not  anthorlaed. — 
A  corporation  has  no  right  to  engage  in  transactions  in  a  for- 
eign State,  if  this  would  involve  a  departure  from  the  charter 
under  which  the  company  was  formed.  Such  transactions 
would  be  subject  to  all  the  objections  which  apply  to  un- 
authorized acts  performed  by  a  corporation  in  the  State  which 

1  American  Bible  Soo.  v.  Mar-  Co.  v.  Tilton,  19   Fed.   Kep.   78; 

shall,  16  Ohio  St.  537;  Tbompsou  v.  Columbus  Buggy  Co.  o.  Graves,  108 

Swoope»  24   Pa.    St.   480;    HoUis  111.459. 

p.  Drew  Theological  Seminary,  96  *  £l8ton  v.  Piggott,  94  Ind.  14; 

N.  Y.  166;  Sherwood  v,  American  Lumbard  v.  Aldrich,  8  N.  H.  81. 

Bible  Soc.,  4  Abb.  App.  Cas.  227;  «  Latbropo.  Commercial  Bank,  8 

White  p.  Howard,  38  Conn.  842.  Dana,  114;  New  York  Dry  Dock 

«  Ronyan  v.  Coster's  Lessee,  14  v.  Hicks,  6  McL.  Ill;    Farmers' 

Pet.  180;  Cowellw.  Springs  Co.,  100  L.  k  T.  Co.  v.  McKinney,  6  McL. 

U.S.  66;  Christian  Union  V.  Yount,  1;   Silver  Lake  Bank  o.  North,  4 

101  U.S.  852;  New  York  Dry  Dock  Johns.  Ch.  370;  Leasure  v.  Union 

V.  Hicks,  6  McL.  Ill ;  State  v.  Bos-  Mutual  Life  Ins.  Co.,  91  Pa.  St.  491 ; 

ton,  &o.  R.  R.  Co.,  26  Yt.  488;  Lebanon  Sarings  Bank  o.  HoUen- 

Claremont  Bridge    Co.   v.    Royce,  beck,  29  Minn.  822. 

42  Vt.  786;  Thompson  v.  Waters,  *  Bank  of  Augusta  v.  Earle,  13 

25  Mich.  282;  Cincinnati,  &c.  R.  R.  Pet.  589;  Thompson  v.  Waters,  26 

Co.  V,  Pearce,  28  Ind.  602;  North-  Mich.  224,  per  Christiancy,  C.  J.; 

em  Transportation  Co.  v.  Chicago,  Curtis  v.  McCuUough,  8  Not.  218t 

7  Bias.  46;  New  Hampshire  Land  219. 
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granted  its  charter ;  and  in  addition  to  this,  such  transactions 
would  involve  an  unauthorized  assumption  of  corporate  power 
in  the  State  where  they  were  consummated.  Chief  Justice 
Taney  said :  ^'  It  may  be  safely  assumed  that  a  corporation 
can  make  no  contracts^  and  do  no  acts,  either  within  or  with- 
out the  State  which  creates  it,  except  such  as  are  authorized 
by  its  charter ;  and  those  acts  must  also  be  done  by  such 
officers  or  agents,  and  in  such  manner,  as  the  charter  author^ 
izea  And  if  the  law  creating  the  corporation  does  not,  by 
the  true  construction  of  the  words  used  in  the  charter,  give 
it  the  right  to  exercise  its  powers  beyond  the  limits  of  the 
State,  all  contracts  made  by  it  in  other  States  would  be 
void.  .  •  .  The  corporation  must,  no  doubt,  show  that  the 
law  of  its  creation  gave  it  authority  to  make  such  contracts, 
through  such  agents.  Every  power,  however,  of  the  descrip- 
tion of  which  we  are  speaking,  which  a  corporation  exercises 
in  another  State,  depends  for  its  validity  upon  the  laws  of 
the  sovereignty  in  which  it  is  exercised ;  and  a  corporation 
can  make  no  valid  contract  without  their  sanction,  express 
or  implied."  ^ 

The  power  of  an  agent  of  a  corporation  to  bind  it  by  an 
act  performed  in  a  foreign  State  depends  upon  the  terms  of 
the  charter  to  which  the  shareholders  have  agreed.  The  le- 
gality of  the  act  depends  upon  the  laws  in  force  where  the 
act  is  performed.^  The  enforceability  of  the  act  by  legal 
proceedings  depends  upon  the  comity  of  the  State  where 
suit  is  brought.  Whether  the  performance  of  the  act'  is  a 
departure  from  the  chartered  purposes  of  the  corporation 
giving  the  State  a  right  to  annul  the  company*s  franchises 
depends  upon  the  laws  of  the  State  by  which  the  franchises 
were  granted. 

1  Bank  of  Angasts  v.  Earle,  18  Mich.  222;  Diamond  Match  Co.  o. 
Pet.  58S,  589;  Bank  of  Washtenaw  Powers,  51  Mich.  145;  Pierce  v. 
©.Montpromery,  2  Scam.  427;  Metro-  Crompton,  13  R.  I.  812;  Bard  v. 
politan  Bank  v.  Godfrey,  23  111.  579 ;  Poole,  12  N.  Y.  506.  Compare  Mil- 
Ohio  Life  Ins!,  &c.  Co.  v.  Merchants'  nor  v.  New  York,  &c.  R.  R.  Co.,  58 
Ins.,  &c.  Co.,  11  Humph.  24;  As-  N.  Y.  868. 

pin  wall  V.  Ohio,  &c.  R.  R.  Co.,  20        *  Ellsworth  v.  St.  Louis,  &C.R.  R. 

Ind.  492;  Thompson  v.  Waters,  25  Co.,  98  N.  Y.  558. 
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§  964.  Foreign  Corpomtioiui  are  sabjeot  to  the  Qeneral  Laws. 
—  A  corporation  has  no  implied  authority  to  do  any  act  in  a 
foreign  State  which  is  not  permitted  by  the  laws  of  the  latter 
to  individuals  generally.  The  law  of  comity  merely  enables 
a  body  of  corporators  chartered  by  one  State  to  act  in  a  cor- 
porate capacity  in  another  State,  subject  to  all  the  laws  and 
regulations  of  the  latter.^ 

Thus,  devises  to  corporations  are  forbidden  by  the  testa- 
mentary law  of  New  York,  except  under  certain  conditions; 
and  it  has  been  decided  that  a  devise  made  in  New  York  to 
a  foreign  corporation  would  be  void,  although  the  corporation 
was  authorized  by  its  charter  to  receive  the  devise.^  For  the 
same  reason,  it  has  been  held  that,  although  a  corporation  be 
expressly  authorized  by  its  charter  to  charge  a  certain  rate  of 
interest  upon  its  loans,  it  will  nevertheless  not  be  permitted 
to  charge  the  same  rate  in  ^  foreign  State,  if  that  would  be 
contrary  to  the  usury  laws  there  in  force.^ 

§  966.  Comity  refused  when  oontrary  to  the  Policy  of  the 
State.  —  It  is  not  necessary,  in  all  cases,  that  a  State  should 
by  statute  expressly  exclude  foreign  corporations  in  order 
to  indicate  that  they  shall  not  be  allowed  to  act  within  its 
jurisdiction  ;  the  will  of  the  State  may  be  implied  from  its 
general  policy  and  legislation.  Chief  Justice  Taney  said: 
'^  Whenever  a  State  sufficiently  indicates  that  contracts  which 
derive  their  validity  from  its  comity  are  repugnant  to  its 
policy,  or  are  considered  as  injui-ious  to  its  interests,  the  pre- 
sumption in  favor  of  its  adoption  can  no  longer  be  made."  ^ 

1  Milnor  v.  New  York,  &o.  B.  R.  •  Hitchcock  o.  United  States 
Co.,  bS  K.  Y.  863;  Bard  v.  Poole,  Bank,  7  Ala.  435^  Compare  Lar- 
12  N.  Y.  606;  Silver  Lake  Bank  o.  well  v,  Hanover  Savings,  &c.  Soc., 
North,  4  Johns.  Ch.  870;  McGregor  40  Ohio  St.  274,  281. 
V.  Erie  Ry.  Co.,  86  N.  J.  Law,  116;  ^  Bank  of  Augusta  v.  Earle,  13 
Bank  of  Augusta  v.  Earle,  13  Pet  Pet.  692;  Myers  o.  Manhattan  Bank, 
689,  696;  Stetson  v.  City  Bank,  2  20  Ohio,  801,  802;  Runyan  v.  Cos- 
Ohio  St.  174 ;  Lewis  o.  Bank  of  Ken-  ter*s  Lessee,  14  Pet.  122, 130 ;  Bank 
tucl^,  12  Ohio,  182.  of   Marietta  v,  Pindall,   2    Rand. 

*  White  0.  Howard,  46  N.  Y.  144,  478;  Rees  v.  Conococheague  Bank,  6 

166;  United  States  v.  Fox,  94  U.  S.  Rand.  826;  Carroll  v.  City  of  East 

816;  Boyoe  v.  City  of  St.  Louis,  29  St.  Louis,  67  111.  668;  Starkweather 

Barb.  660.  v.  American  Bible  Soc.,  72  111.  60,* 
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Accordingly,  it  has  been  held  that  foreign  corporations  have 
no  right  by  the  law  of  comity  to  do  acts  within  a  State  which 
are  prohibited  by  the  laws  of  that  State  to  its  own  citizens 
or  corporations  engaged  in  a  similar  business.^ 

§  965  a.  By  the  common  law,  the  right  of  forming  corpo- 
rations and  acting  in  a  corporate  capacity  is  not  accorded 
freely  and  without  conditions  to  every  one,  but  must  be  de- 
rived from  an  act  of  the  legislature.  Even  where  the  right 
of  forming  corporations  is  extended  to  all  persons  by  general 
statutes,  the  right  is  invariably  limited  by  provisions  designed 
to  regulate  the  companies  in  their  relations  to  the  public,  and 
to  secure  publicity  of  the  terms  of  their  organization.  It 
must  be  assumed  that  this  restriction  of  the  right  of  forming 
corporations  and  acting  in  a  corporate  capacity  is  based  upon 
i*easons  of  public  policy ;  and  so  long  as  this  restriction  is 
upheld  by  the  laws,  its  effect  cannot  be  nullified  by  an  exten- 
sion of  comity  towards  other  States  and  countries. 

The  law  of  comity  by  which  the  corporations  of  a  foreign 
State  are  recognized  and  permitted  to  transact  their  affairs  is 
founded  on  reasons  of  convenience.  Its  purpose  is  to  enable 
each  State  to  charter  corporations  for  legitimate  objects,  with 
the  power  to  extend  their  dealings  into  other  States,  in  the 
same  manner  as  individuals  engaged  in  a  similar  trade  or  en- 
terprise. But  it  was  not  established  for  the  purpose  of  giving 
any  State  an  unlimited  power  to  dispose  of  the  franchise  of 
acting  in  a  corporate  capacity  in  other  States.  To  obtain  a 
charter  for  the  purpose  of  evading  the  laws  of  a  foreign  State, 
under  cover  of  the  rule  of  comity,  would  be  a  fraud  upon  the 
State  granting  the  charter ;  and  to  attempt  to  act  under  such 
charter  in  the  foreign  State  would  be  a  fraud  upon  the  latter. 

Accordingly,  it  has  been  decided  that  a  corporation  chai^ 
tered  by  the  State  of  Pennsylvania,  with  authority  to  trans- 
act its  business  and  locate  its  offices  anywhere,  except  in  the 

United  States  Trust  Co.  o.  Lee,  78        ^  People  v,  Howard,  60   Mich. 

HI.  144;   United  States  Mortg^  280;   United  SUtes  Mortgage  Co. 

Co.  V.  Gross,  98  lU.  488, 498.    Com-  v.  Gross,  98  HI.  488, 498 ;  and  cases 

pare  Christian  Union  v.  Yoant»  101  in  the  preceding  note. 
U.  S.  868. 
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State  of  Pennsylvania,  would  not  be  allowed  by  the  com* 
ity  of  the  State  of  Kansas  to  transact  its  business  in  that 
State.1 

However,  while  this  doctrine  is  correct  in  principle,  its  ap< 
plication  requii-es  much  caution.  Tlie  fact  that  all  the  opera- 
tions of  a  corporation  are  carried  on  outside  of  the  State  in 
which  it  was  iucoiporated  is  not  necessarily  an  objection  to 
the  legality  of  these  operations.  It  is  only  if  some  rule  of 
law  or  principle  of  policy  adopted  by  a  State  would  be  in- 
teifered  with  by  allowing  a  foreign  corporation  to  transact 
business  within  its  jurisdiction,  that  the  usual  comity  will  be 
refused.^ 

§  966.  Repeal  of  the  Law  of  Comity  not  Implied.  —  The  law 
of  comity  is  the  law  of  the  land,  unless  expressly  or  impliedly 
repealed ;  and  courts  cannot  refuse  to  recognize  and  enforce 
this  law,  if  the  State  has  indicated  no  intention  to  repeal 
it.  Justice  Field,  delivering  the  opinion  of  thto  Supreme 
Court  of  the  United  States,  said :  '^  If  the  policy  of  a  State 
or  Territory  does  not  permit  the  business  of  the  foreign  cor- 
poration in  its  limits,  or  allow  the  corporation  to  acquire  or 
hold  real  property,  it  must  be  expressed  in  some  affirmative 
way  ;  it  cannot  be  inferred  from  the  fact  that  its  legislature 
has  made  no  provision  for  the  formation  of  similar  corpora- 

^  Land  Grant  By.,  &c.  Co.  v,  CofEee  in  our  own  State."  Compare  State 
County,  6  Kans.  254.  Valentine,  J.,  v.  Milwaukee,  &c.  Ry.  Co.,  46  Wis. 
said:  **  No  rule  of  comity  will  allow  679;  Runyan  v.  Coster's  Lessee,  14 
one  State  to  spawn  corporations,  and  Pet.  180;  Second  Nat.  Bank  o.  Loy- 
send  them  forth  into  other  States  to  eU,  2  Cin.  (Ohio)  400;  Hanna  v. 
he  nurtured  and  to  do  business  there,  International  Petroleum  Co.,  23 
when  said  first-mentioned  State  will.  Ohio  St.  622;  Newburg  Petroleum 
not  allow  them  to  do  business  with-  Co.  v.  Weare,  27  Ohio  St.  862;  Hill 
in  its  own  boundaries.  ...  Is  the  p.  Beach,  12  N.  J.  Eq.  81 ;  Smith 
State  of  Kansas  bound  by  any  kind  v.  Alvord,  68  Barb.  428;  Merrick  c. 
of  courtesy,  or  comity,  or  friendship,  Van  Santvoord,  84  N.  Y.  222 ;  Mer- 
er kindness  to  Pennsylvania  to  treat  rick  v,  Brainard,  88  Barb.  674. 
this  corporation  better  than  its  ere-  *  See  Second  Nat.  Bank  v.  Lovell, 
ator  (the  State  of  Pennsylvania)  has  2  Cin.  401 ;  Newburg  Petroleum  Co. 
done?  It  can  hardly  be  supposed  v.  Weare,  27  Ohio  St.  862;  Hanna 
so,  when  we  come  to  consider  how  v.  International  Petroleum  Co.,  28 
carefully  our  own  constitution  has  Ohio  St.  622  ;  and  see  the  next 
guarded  the  creation  of  corporations  section. 
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tions,  or  allows  corporations  to  be  formed  only  by  general 
law."  1 

§  967.  The  Charter  Contract  alone  ia  recognised. —  It  is  the 
charter  alone  which  is  recognized  by  the  law  of  comity,  and 
not  the  general  legislation  of  the  State  in  which  the  corpora- 
tion was  formed.  The  word  ^^  charter  "  is  here  used  to  signify 
the  agreement  between  the  shareholders  of  the  corporation, 
whether  this  agreement  be  contained  in  a  special  act  of  the 
legislature,  or  in  articles  of  association,  or  in  either  of  these 
taken  in  connection  with  certain  general  laws  of  the  State. 

The  law  of  comity  merely  enables  the  corporatora  to  ex- 
ercise the  franchise  of  acting  in  a  corporate  capacity  in  for- 
eign States ;  and  the  extent  of  this  franchise  is  determined  by 
the  agreement  entered  into  when  the  charter  was  accepted. 
The  laws  of  the  State  where  the  corporation  was  formed  by 
the  agreement  of  the  corporators,  are  regarded  only  so  far 
as  they  determine  the  scope  and  validity  of  this  agreement 
itself.  The  same  rule  would  apply  to  a  general  or  limited 
partnership  formed  by  agreement  in  one  State  for  the  pur- 
pose of  carrying  on  business  in  other  States. 

The  general  laws  and  regulations  of  a  State  are  intended 
to  govern  only  within  the  limits  of  the  State  enacting  them, 
and  the  State  would  have  no  power  to  give  them  extra-terri- 
torial force.  Such  provisions  do  not,  as  a  rule,  enter  into 
contracts  made  within  the  State,  if  they  are  to  be  performed 
in  another  jurisdiction.  In  many  instances  it  is  lawful  to 
enter  into  a  contract  to  perform  an  act  in  a  foreign  State, 
if  authorized  by  the  laws  of  the  latter,  although  the  same 
act  could  not  be  lawfully  performed  in  the  State  where  the 
contract  was  made.  It  follows,  therefore,  that  if  a  statute 
enacted  by  a  State  —  whether  as  a  general  law,  or  as  a  spe- 
cial provision  in  the  charter  of  a  corporation  —  was  enacted 
for  the  enforcement  of  a  local  policy  only,  it  will  not  be  pre- 

^Cowellv.  Springs  Co.,  100 U.S.  Waters,  25  Mich.  224;   Bank   of 

69,  60,  quoted  with  approval  by  Mr.  Augusta  v.  Earle,  18  Pet.  594-597 ; 

Justice  Harlan  in  Christian  Union  Merrick  v.  Van  Santvoord,  84  N.  T. 

V.  Yount,  101  U.  S.  356;  Stevens  0.  221. 
Pratt,  101  111.  206;   Thompson  v. 
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suined  that  such  statutory  provision  was  intended  by  the 
State,  or  by  the  shareholders  forming  the  corporation,  to 
enter  into  the  charter  contract,  and  to  regulate  the  company 
in  its  transactions  outside  of  the  State  ;  and  such  enactment 
will,  therefore,  not  affect  the  validity  of  the  dealings  of  the 
company  in  foreign  States.^ 

And  even  though  the  charter  of  a  corporation,  or  a  general 
law  entering  into  the  charter  contract,  expressly  prohibit  the 
company  from  doing  a  certain  act,  in  the  State  or  out  of  the 
State,  such  prohibition  can  have  no  extra-territorial  force, 
and  the  performance  of  the  prohibited  act  in  a  foreign  State 
will  not  be  illegal  by  force  of  the  prohibition.  It  will  merely 
be  contrary  to  the  general  common  law  which  prohibits  a 
corporation  from  doing  any  act  in  excess  of  its  charter.  Ac- 
cordingly, in  Ellsworth  v.  St.  Louis,  &c.  Railroad  Company,' 
the  Court  of  Appeals  of  New  York  held  that  a  provision  in 
a  charter  of  incorporation  enacted  by  the  State  of  Illinois, 
prohibiting  the  corporation  from  disposing  of  its  bonds  at 
less  than  '^  eighty  cents  on  the  dollar,"  would  not  apply  as  a 
statutory  prohibition  to  a  sale  made  in  the  State  of  New 
York.  Rapallo,  J.,  delivering  the  opinion,  said :  ^  There  is 
nothing  in  the  laws  of  New  York  which  renders  the  contract 
illegal,  and  even  if  the  charter  of  the  defendant  (which  was 
granted  under  the  statutes  of  the  States  of  Illinois  and  Indi- 
ana) should  be  so  construed  as  to  contain  prohibitions  which 
would  have  rendered  the  contract  illegal  in  those  States,  if 
made  there,  they  do  not  have  that  effect  in  this  State.  They 
have  no  effect  here,  except  as  restrictions  upon  the  power  of 
the  corporation  or  its  officers." 

§  968.   Upon  the  same  principle,  it  has  been  held  that, 

although  devises  to  corporations  are  forbidden  by  the  Statute 

• 

^  See  cases  oited  in  the  next  see-  be  allowed  to  stipulate  nnder  the 

tioD.  b&ws  of  the  State,"  the  company 

If  the  laws  of  the  State  ander  may  borrow  outside  of  the  State  at 

which  a   corporation  was   formed  such  rates  as  are  lawful  where  the 

provide  that  any  corporation  of  the  loan  is  made.    Larwell  v,  Hanover 

State  may  borrow  '*  at  any  rate  of  Savings,  &c  Soc.,  40  Ohio  St.  274^ 

interest    not    exceeding    that    for  281. 
which  natural  persons  are  or  may        *  98  N.  Y.  558. 
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of  Wills  in  the  State  of  New  York,  this  does  not  prevent  a 
corporation  chartered  by  the  State  of  New  York  from  taking 
by  devise  in  Connecticut.^  A  devise  made  in  Massachusetts 
to  a  New  York  corporation,  which  by  the  law  of  New  York 
could  not  receive  the  devise,  was  sustained,  for  the  reason 
that  the  devise  was  not  prohibited  by  the  laws  of  Massachu- 
setts, and,  being  a  charity,  could  be  held  in  abeyance  until 
the  legislature  of  New  York  had  passed  an  act  enabling  the 
corporation  to  take.^ 

A  law  of  the  State  of  New  Jersey,  declaring  that  a  trans- 
fer of  property  made  by  an  insolvent  corporation  shall  be 
null  and  void,  does  not  affect  a  transfer  of  property  made  by 
a  New  Jersey  corporation  within  the  State  of  New  York ; ' 
and  it  has  been  held  that  a  banking  corporation,  prohibited 
by  its  charter  from  charging  more  than  six  per  cent  interest 
on  its  loans  and  discounts,  might  charge  a  higher  rate  of 
interest  in  foreign  States,  if  allowed  by  the  laws  there  in 
force.* 

Upon  this  principle,  it  has  also  been  held  that  a  corporation 
chartered  by  the  State  of  New  York,  for  the  purpose  of  oper« 
ating  a  railroad  in  a  foreign  State,  would  not  be  liable  for 
the  death  of  a  person  in  such  foreign  State,  by  virtue  of  a 
statute  of  New  York  giving  the  representatives  of  persons 

1  White  v.  Howard,  88  Conn.  842,        *  Fellows  v.   Miner,   119  Mass. 

861.     Foster,  J.,  said:  '*  There  is  no  541.     Compare  Baker  v.  Clarke  In- 

prohibition  in  the  charter;  the  in-  stitution,   110  Mass.  88;    Ould  o. 

ability  is  created  by  the  New  York  Washington    Hospital,    95    U.    S. 

Statute  of  Wills,  expressly  except-  813. 

ing  corporations  from  taking  by  de-        •  Hoyt  v.  Shelden,  3  Bosw.  267, 

vise.     Now  this  corporation  brings  299.     See  also  Hoyt  v.  Thompson, 

with  it  from  New  York  its  charter,  6  N.  Y.  820,  853;  s.  o.  19  N.  Y. 

but  it  does  not  bring  with  it  the  208;  Ohio  Life  Ins.,  dec.  Co.  o.  Mer- 

New  York  Statute  of  Wills,  and  chants'  Ins.,  &c.  Co.,  11  Humph, 

cannot  bring  it  to  be  recognized  as  24  ;  and  compare  Cfaafee  r.  Fourth 

law  within  this  jurisdiction.     There  Nat.  Bank,  71  Me.  514. 
is  an  obvious  distinction  between        ^  Hitchcock    v.    United    States 

an  incapacity  to  take  created  by  the  Bank,  7  Ala.   886,    483 ;    Bard  o. 

statute  of  a  State  which  is  local,  Poole,  12  N.  Y.  495.     See  Miller 

and  a  prohibitory  clause  in  a  char-  v.  Tiffany,  1  Wall.  810;   Depau  p. 

ter,  which  everywhere  cleaves  to  the  Humphreys,  20  Mart.  (La.)  1;  Bul- 

corporation."  lard  v.  Thompson,  85  Tex.  818. 
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killed  through  negligence  of  otheis  a  cause  of  action.  The 
statute  of  New  York  constituting  such  killing  an  actionable 
tort  has  no  extra-territorial  force ;  nor  was  it  intended  as  a 
part  of  the  charter  of  the  company  to  be  operative  in  foreign 
States.^ 

§  969.  Only  the  FtanohUe  of  acting  In  a  Corporate  Capacity 
extended  by  Comity.  —  A  corporation  is  permitted  by  comity 
to  enjoy  the  franchise  of  acting  in  a  corporate  capacity  in  a 
foreign  State;  but  this  comity  seems  never  to  have  been 
extended  to  any  of  the  extraordinary  franchises  which  are 
sometimes  conferred  upon  corporations,  such  as  the  right  to 
condemn  property,  or  to  enjoy  a  monopoly  or  an  exemption 
from  taxation.^  But  the  legislature  of  a  State  may  by  stat- 
ute confer  these  special  franchises  upon  foreign  corporations, 
as  well  as  upon  corporations  formed  within  the  State.' 

§  970.  Corporations  not  entitled  under  the  Constltatlon  to 
Rl^ta  and  Immnnltles  as  Cltlaens.  —  There  is  nothing  in  the 
Constitution  of  the  United  States  limiting  the  power  of  the 
several  States  to  repeal  the  common  law  rule  of  comity,  by 
which  foreign  corporations  are  recognized  and  permitted  to 
act  in  a  corporate  capacity. 

It  has  been  argued  that  foreign  corporations  are  citizens 
within  the  meaning  of  the  constitutional  provision,  that  the 
citizens  of  each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States.  But  it  is 
evident  that  corporations  are  not  in  reality  citizens ;  ^  nor  are 
their  shareholders  necessarily  citizens ;  and  it  is  not  probable 
that  the  framers  of  the  Constitution  intended  to  include  cor- 
porations under  the  term  ^^  citizens,"  inasmuch  as  they  would 
thereby  have  conferred  upon  each  State  the  power  of  dispos- 
ing of  the  firanchise  of  acting  in  a  corporate  capacity  within 
the  jurisdiction  of  the  other  States,  —  a  power  which  cer- 


1  Crowley  o.  Pftnama  B.  R.  Co.,  lington,  &c.  R.  R.  Co.,  1  McCrary, 

30  Barb.  09.  452;   Dodge  v.  Coancil  Bluffs,  57 

*  State  «.  Boston,  &c.  R.  R.  Co.,  Iowa,  560.    Compare  Holbert  v.  St. 
25  Vt  438,  442;  Middle  Bridge  Co.  Louis,  &c.  R.  R.  Co.,  45  Iowa,  26. 
0.  Marks,  26  Me.  326.  ^  Supra^  §  1. 

*  Union  Pacific  Ry.  Co.  v.  Bar- 
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tainly  did  not  exist  before  the  Constitution  was  adopted. 
Nor  would  it  be  easy  to  determine  exactly  what  the  rights 
and  immunities  of  a  corporation-citizen  are. 

It  is  an  entirely  different  question  whether  a  State  can 
pass  a  law  discriminating  against  certain  corporations  on  ac- 
count of  the  citizenship  of  their  individual  members.  But  a 
law  discriminating  against  corporations  chart§red  by  a  sister 
State  would  not  be  a  discrimination  against  che  individual 
citizens  of  such  State.  It  would  merely  be  a  limitation  upon 
the  extra-territorial  effect  allowed  by  comity  to  charters  of 
incorporation  passed  by  another  State ;  and  the  application 
of  such  law  would  in  no  case  be  determined  by  the  citizen- 
ship of  the  members  of  the  company. 

In  Paul  V.  Virginia,^  Justice  Field  said :  **  The  privi- 
leges and  immunities  secured  to  citizens  of  each  State  in  the 
several  States  by  the  provision  in  question,  are  those  privi- 
leges and  immunities  which  are  common  to  the  citizens  in  the 
latter  States  under  their  constitution  and  laws,  by  virtue  of 
their  being  citizens.  Special  privileges  enjoyed  by  citizens 
in  their  own  States  are  not  secured  in  other  States  by  this 
provision.  It  was  not  intended  by  the  provision  to  give  to 
the  laws  of  one  State  any  operation  in  other  States." 

§  971.  A  State  may  exolade  Foreign  Corporations.  —  It  has 
been  decided,  in  accordance  with  this  view,  that  a  State  may 
wholly  exclude  from  its  territory  corporations  chartered  by 
other  States;  and  the  motive  of  such  exclusion  cannot  be 
inquired  into.'  A  State  may  also  require  foreign  corpora- 
tions to  comply  with  certain  prescribed  formalities,  to  pay 
taxes,  and  to  assume  obligations,  as  a  condition  precedent  to 
their  right  of  transacting  business  within  the  jurisdiction  of 
the  State ; '  and  contracts  entered  into  by  such  companies 

1  Paul  V.  Virginia,  8  WaU.  180;  WalL  168;   Ducat  v.   Chicago,  10 

and  see  the  cases  cited  in  the  fol-  Wall.  410;  s.  c.  48  111.  172;  People 

lowing  notes.  v.  Fire  Association,  02  N.  Y.  811; 

^  Doyle  V,  Continental  Ins.  Co.,  Goldsmith   v.  Home  Ins.  Co.,  02 

04  U.  S.  585;    Blair  v.  Perpetual  Ga.  870;  Phoenix  Ins.  Co.  v.  Com- 

Ins.  Co.,  10  Mo.  564.  monwealth,  5  Bush  (Ky.),  68;  SUte 

*  Lafayette  Ins.  Co.  v.  French,  v.  Fosdick,  21  La.  Ann.  434;  Wes- 

18  How.  407;  Paul  v.  Virginia,  8  tern  Union  Tel.  Co.  v.  Mayer,  28 
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within  the  State,  before  the  prescribed  conditions  have  been 
complied  with,  may  be  declared  null  and  void.^ 

A  State  law  providing  that  no  insurance  company  char- 
tered by  any  other  State  of  the  Union  shall  transact  business 
within  the  State,  until  it  shall  have  filed  a  stipulation  not  to 
remove  suits  brought  against  it  in  the  State  courts  into  the 
courts  of  the  United  States,  and  that,  if  any  such  company 
should  remove  a  suit  into  the  United  States  courts,  in  viola- 
tion of  its  agreement,  its  license  to  do  business  within  the 
State  should  be  revoked,  is  not  unconstitutional.^  But  an 
agreement  of  this  character  cannot  be  specifically  enforced, 
nor  can  it  be  pleaded  as  a  bar  to  a  petition  for  a  removal.^ 

§  972.  Constltational  Risliti  of  Foreign  Corporatloos.  — -  There 

are,  however,  certain  constitutional  rights  which  may  be 
claimed  by  every  association,  whether  it  be  incorporated  in 
a  foreign  State  or  not.  These  rights  belong  to  incorpo- 
rated associations  independently  of  their  mere  franchUe  or 
privilege  of  acting  in  a  corporate  capacity.  The  latter  may, 
indeed,  be  absolutely  refused  to  a  corporation  outside  of  the 
State  by  which  it  was  chartered ;  but  rights  which  are 
guaranteed  by  the  Constitution  of  the  United  States  must  be 
respected  by  every  State  of  the  Union,  as  a  matter  of  duty, 
and  not  merely  of  comity. 

Thus,  a  State  cannot  impair  the  contracts  of  a  foreign  cor- 
poration, or  deprive  it  of  its  property  without  **  due  process 
of  law,"  although  it  may  have  prohibited  the  corporation 
from  acting  within  the  State.  It  is  likewise  clear,  that  a 
tax  constituting  a  forbidden  interference  with  commerce  is 
equally  unconstitutional,  whether  imposed  upon  a  domestic 

Ohio  St.  689,  640;  Home  Ids.  Co.        *  Insnranoe   Co.    v.    Morse,    20 

V.  Davis,  29  Mich.  238;  Slaughter  Wall.  445.     Contra,  Home  Ins.  Co. 

v.  Commonwealth,  18  Gratt.  767;  v.  Davis,  29  Mich.  288. 
Tatem  v.  Wright,  8  Zabr.  429;  Fire        Upon  common  law  principles,  an 

Department  v.  Noble,  8  £.  D.  Smith,  agreement  not  to  sue  in  a  court  does 

449.  not  oust  its  jurisdiction,  or  bar  an 

^  See  rapra,  §  661  et  $eq.  action  bronght  in  violation  of  the 

*  Doyle  V.  Continental  Ins.  Co.,  agreement     Soott  v.  Avery,  5  H. 

04  U.  8.  637,  overruling  the  Circoit  L.  C.  811;  Insurance  Co.  «.  Morse, 

Court,  Hartford  Fire  Ins.  Co.  v.  iupra. 
Doyle,  6  Bias.  461. 
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or  a  foreign  corporation.  This  was  decided  by  the  Court  of 
Errors  of  l^ew  Jersey  in  Erie  Railway  Company  v.  The  State.^ 
Chief  Justice  Beasley  said :  ^^  It  seems  to  be  utterly  incon- 
sistent with  legal  principles,  which  have  always  been  deemed 
axiomatic,  to  hold  that  a  government  can  recognize  the  legal 
existence  of  a  foreign  corporation  for  the  purpose  of  taxation, 
and  at  the  same  time  can  deny  such  legal  existence  for  the 
purpose  of  depriving  it  of  those  rights  which  belong  to  every 
individual  or  company  known  to  the  law.  Such  a  doctrine 
would  obviously  offer  the  entire  property  of  foreigfi^  corpora- 
tions as  a  prize  to  the  rapacity  of  any  State  in  whose  territo- 
ries it  might  be,  or  over  which  it  might  happen  to  be  carried. 
It  is  readily  to  be  admitted,  that  a  law  imposing  certain  terms 
upon  all  foreign  corporations  as  conditions  precedent  to  their 
acquisition  in  this  State  of  the  right  to  act  in  the  unity  of 
their  corporate  existence,  would  be  legal.  Such  a  law  would 
prevent  foreign  persons  from  doing  any  legal  act  in  this  State 
as  a  corporation ;  but  can  it  be  maintained  that  such  law 
would  have  the  further  effect  of  leaving  the  property  of  the 
company  as  a  spoil  of  the  first  taker?  A  statute  that  should 
abolish  the  rule  of  comity  aiid  should  refuse  a  recognition  of 
foreign  corporations  would,  it  is  conceived,  have  this  effect 
and  no  more,  i.  e.  to  convert  corporators,  as  to  the  State  en- 
acting the  supposed  law,  into  a  partnership  of  individuals; 
and  thus,  although  the  corporation  as  such  could  not,  by  suit 
or  otherwise,  assert  its  right  to  protect  its  own  property,  the 
members  of  the  company  would  be  under  no  such  disability.'* 
§  978.  The  limits  of  the  constitutional  powers  of  a  State 
over  a  corporation  formed  in  another  State  can  best  be  deter- 
mined by  regarding  the  corporation  in  its  true  light,  as  an 
association  of  individuals  rather  than  as  a  fictitious  person  or 
entity.  The  corporate  association  is  clearly  not  in  fact  or  in 
law  a  citizen  of  the  State  by  which  it  is  chartered,  and  there- 
fore is  not  entitled  to  rights  accorded  by  the  Constitution  to 
the  *'  citizens  "  of  the  State.  The  individual  shareholders  or 
members  of  a  corporation  are  undoubtedly  *' citizens,"  and 

^  Erie  Ry.  Co.  v.  State,  81  N.  J.    IndiaDa  p.  Amerioaa  Express  Go., 
Law,  681,  648.    See  also  State  of    7  Bias.  280. 
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are  entitled  to  the  rights  and  immunities  of  *^  citizens  " ;  but 
it  results  from  the  character  of  the  corporate  or  collective 
rights  of  the  shareholders  or  members,  that  their  individual 
citizenship  may,  as  a  rule,  be  disregarded  in  considering  these 
rights.  For  some  purposes,  the  shareholders  or  members  of  a 
corporation  must  all  be  regarded  as  citizens  of  the  State  bj 
which  the  corporation  was  chartered.^ 

However,  most  of  the  constitutional  limitations  upon  the 
powers  of  the  States  are  imposed  for  the  benefit  of  all  per- 
sons throughout  the  United  States,  irrespective  of  citizenship. 
The  shareholders  of  a  corporation  are,  therefore,  entitled  to 
the  benefit  of  these  provisions,  without  regard  to  their  citizen- 
ship or  the  jurisdiction  in  which  their  association  was  formed. 
A  State  law  impairing  a  contract  of  a  corporation,  or  taking 
away  its  property  without  due  process  of  law,  would  impair 
the  constitutional  rights  of  the  persons  constituting  the  cor- 
poration, whether  the  association  was  formed  in  the  State 
passing  the  law  or  in  another  State.  The  same  rule  would 
apply  though  the  corporation  was  formed  without  authority 
of  law,  and  had  no  legal  right  to  make  a  contract  or  hold 
property  within  the  State.^  The  collective  or  corporate  rights 
of  the  shareholders  in  a  corporation  can  be  most  easily  ad- 
justed and  enforced  by  treating  the  association  as  an  entity, 
in  which  all  the  corporate  rights  are  vested  on  behalf  of  its 
members.  But  the  shareholders  are  entitled  to  the  protec- 
tion of  these  rights  from  unconstitutional  legislation,  whether 
their  association  be  recognized  as  a  corporation  under  the 
laws  of  the  State,  or  not. 

§  974.  What  Laws  affecting  Corporatioiis  interfere  with  Com- 
maroe.  —  The  members  of  an  association,  whatever  be  its 
nature  and  wherever  it  may  have  been  formed,  are  entitled 
to  object  to  the  enforcement  of  any  State  law  which  is  an 

• 

1  Infra,  §  075.  cise  of  corporate  powers  within  its 

*  A  State  may,  however,  prohibit  jurisdiction  by  a  foreign  or  domestic 

foreign  corporations  from  making  corporation;  and  it  may,  by  a  law 

contracts  or  from  holding  property  having  piospective  operation,  ren- 

within  its  limits,  and  may  impose  der  legally  void  any  prohibited  con« 

penalties  for  any  unaathorized  exer-  tract  or  acquisition  of  property. 
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unconstitutional  interference  with,  commerce,  if  their  rights 
would  be  affected  by  such  law.  And  if  the  association  is  a 
corporation,  the  rights  of  the  shareholders  will  usually  be 
protected  through  the  corporate  agents  and  in  the  corporate 
name. 

In  Paul  V.  Virginia,^  the  Supreme  Court  decided  that  legis- 
lation of  a  State  discriminating  against  all  foreign  insurance 
companies,  and  making  their  right  to  transact  business  within 
the  State  depend  upon  the  payment  of  a  license  tax,  was  not 
an  interference  with  the  power  of  regulating  commerce,  dele- 
gated by  the  States  to  Congress.  The  decision  of  the  court 
was  based  upon  the  ground  that  issuing  a  policy  of  insurance 
is  not  a  transaction  of  commerce,  within  the  meaning  of  the 
Constitution.  But  a  sufficient  ground  would  have  been  that 
the  right  of  acting  in  a  corporate  capacity  within  a  State  is 
not  a  right  given  by  the  Constitution,  either  to  the  citizens 
of  the  State  itself^  or  of  other  States  or  countries.  The  com- 
mon law  prohibits  all  persons  within  a  State  from  acting  in 
a  corporate  capacity,  unless  authorized  by  the  legislature  of 
the  State  or  incorporated  in  another  State ;  and  the  right  ex- 
tended to  foreign  corporations  by  comity  may  be  withdrawn.^ 
If  the  right  of  acting  in  a  corporate  capacity  were  necessary 
as  a  means  of  carrying  on  any  particular  branch  of  commerce 
between  the  States  or  with  foreign  countries,  the  right  would 
undoubtedly  be  secured  by  the  Constitution.  This  is  prob- 
ably true  of  railroad  companies,  because  it  would  be  practi- 
cally impossible  to  establish  and  maintain  a  line  of  railroad  of 
any  considerable  length  except  through  a  corporate  organiza- 
tion.- To  prohibit  a  railroad  company  from  acting  in  a  cor- 
porate capacity  outside  of  the  State  in  which  it  was  formed, 
would  often  be  a  serious  interference  with  commerce. 

But  even  if  a  State  were  bound  to  accord  to  a  company  the 
right  of  acting  in  a  corporate  capacity  within  its  limits,  the 
State  would  undoubtedly  retain  the  power  of  making  reason- 

^  Paul  V.  Virginia,  8  Wall.  168,  Compare   Cooper   Msnnf.    Co.    9» 

183 ;   Ducat  v.  Chicago,  10  WalL  Ferguson,  118  U.  8.  727. 

410 ;  48  lU.  172  ;   Liverpool   Ine.  *  Svpra,  §  971. 
Co.  v.  MaaaachusettB,  10  WalL  566. 
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able  regalations  for  the  government  of  the  company,  and  pre- 
scribing conditions  to  be  complied  with  before  the  right  may 
be  claimed.  Thus,  if  a  State  should  require  foreign  corpo- 
rations to  reincorporate  themselves,  pursuant  to  the  gen- 
eral laws  of  the  State,  or  to  file  their  charters  and  obtain  a 
license,  or  to  appoint  resident  agents,  this  would  not  be  a 
prohibited  interference  with  commerce,  though  a  total  ex- 
clusion might  be  unconstitutional.^ 

§  974  a.  Telegraph  Companies.  —  It  is  dear  that  telegraph 
lines  are  instruments  of  commerce,  and  that  telegraph  com- 
panies are  subject  to  the  regulating  power  of  Congress  in 
respect  of  their  foreign  and  inter-state  business.  A  State 
law  taxing  messf^es  sent  by  a  telegraph  company  to  points 
in  another  State  or  in  a  foreign  country  is  therefore  uncon- 
stitutional.' 

The  act  of  Congress  of  July  24, 1866,  provides  that  any 
telegraph  company  organized  under  the  laws  of  any  State 
shall  have  the  right  to  construct,  maintain,  and  operate  its 
lines  of  telegraph  over  any  portion  of  the  public  domain,  over 
any  military  or  post  road  of  the  United  States,  and  across 
the  navigable  streams  of  the  United  States,  upon  filing  with 
the  Postmaster-General  its  written  acceptance  of  the  re- 
strictions and  obligations  prescribed  by  the  act.^  By  filing 
the  prescribed  acceptance,  a  telegraph  corporation  becomes 
a  Federal  agency,  and  cannot  be  prevented  by  any  State 
from  enjoying  the  privileges  conferred  by  the  act  within  its 
territory.* 

Md    Stoat  V.   Sionx  City,  &c.  •  U.  8.  Rev.  Stfi.,§§  5263-6268. 

R.  B.  Co.,  8  Eed.  Bep.  794,  799,  «  Pensaoola  Tel.  Co.  o.  Western 

McCrary,    J.,   said :     ''  It   is   the  Union  Tel.  Co.,  96  U.  8.  1;  Ameri- 

right  of  each  State  in  which  a  cor-  can  Union  Tel.  Co.  v.  Western  Union 

poration  transacts  business  to  re-  Tel.  Co.,  67  Ala.  26. 

quire  it   to  become  a  corporation  It  has  been  held  in  Indiana,  that 

under  and    by  virtue  of   its  own  a  statute  of  that  State  regulating 

laws."     Compare  Moore  v.  Chicago,  all  foreign  corporations  doing  busi- 

&c.   Ry.  Co.,  21   Fed.   Rep.   817;  ness  within  the  State  could  not  be 

Insurance  Co.  «.   Morse,  20  Wall*  applied   to   a  foreign   corporation 

445;  and  see  infra^  §  991  eX  seq.  holding  letters  patent  of  the  United 

*  Telegraph  Co.   r.   Texas,  105  States,  in  regard  to  any  transac- 

U.  S.  460.  tions   of   the   company  connected 
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§  975.  CitlzeiiBliip  of  Corporatloiis  with  Regard  to  the  Jnzie- 
diotion  of  Federal  Coorta.  —  The  jurisdiction  conferred  upon 
the  Federal  courts  by  act  of  Congpress  under  the  Constitu- 
tion extends  to  ^*  controversies  between  citizens  of  di£Ferent 
States.'*  In  Bank  of  the  United  States  v.  Deveaux,^  the 
Supreme  Court  decided  that  a  corporation  was  not  a  citizen 
within  the  meaning  of  this  provision.  But  in  the  same  case 
it  was  also  held  that,  if  the  citizenship  of  all  the  sharehold- 
ers composing  a  corporation  were  different  from  that  of  the 
opposing  party,  they  would  be  entitled  to  sue  jointly  in  the 
Federal  courts ;  and  that  in  such  case  the  right  to  sue  in  a 
corporate  capacity  would  be  accorded  them  as  a  matter  of 
comity.^ 

In  subsequent  cases,  the  Supreme  Court  has  held  that,  for 
the  purpose  of  determining  the  jurisdiction  of  the  Federal 
courts  in  suits  by  or  against  corporations,  all  the  shareholders 
must  be  conclusively  presumed  to  have  been  created  citizens 
of  the  State  by  whose  laws  they  were  incorporated.  Practi- 
cally, therefore,  a  corporation  is  treated  as  a  citizen  of  the 
State  from  which  its  franchises  are  deriyed,  in  giving  effect 
to  the  laws  by  which  the  jurisdiction  of  the  Federal  courts  is 
determined.^ 


with  the  manufacture,  use,  or  sale  stockholders  of  the  coiporatioD ;  and 

of    the  invention   secured  by  the  for  the  purpose  of  jurisdiction  it  is 

letters   patent.      Grover  &   Baker  conclusively  presumed  that  all  the 

Sewing  Machine  Co.  v,  Butler,  53  stockholders  are  citizens  of  the  State 

Ind.  454.  which,  by  its  laws,  created  the  cor- 

^  Bank  of  United  States  o.  De-  poration.     It  is  therefore  necessary 

veaux,  5  Cranch,  61.  that  it  be  made  to  appear  that  the 

*  5  Cranch,  91 ;  Bank  of  Augusta  artificial  being,  was  brought  into 
V,  Earle,  13  Pet.  586.  existence  by  the  law  of  some  State 

*  In  Muller  r.  Dows,  04  U.  S.  other  than  that  of  which  the  adverse 
445,  Justice  Strong  said:  **  A  cor-  party  is  a  citizen."  Railway  Co.  v. 
poration  itself  can  be  a  citizen  of  Whitton,  18  Wall.  288.  See  also 
no  State  in  the  sense  in  which  the  Louisville,  &c.  B.  B.  Co.  v.  Letson, 
word  *  citizen '  is  used  in  the  Con-  2  How.  514;  Marshall  v.  Baltimore, 
stitution  of  the  United  States.  A  &c.  B.  R.  Co.,  16  How.  314;  La- 
suit  may  be  brought  in  the  Federal  fayette  Ins.  Co.  v.  French,  18  How. 
courts  by  or  against  a  corporation,  404;  Covington  Draw  Bridge  Co.  o. 
but  in  such  case  it  is  regarded  as  Shepherd,  20  How.  227 ;  Ohio,  &c. 
a  suit  brought  by  or  against  the  R.  R.  Co.  v.    Wheeler,   1   Black, 
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The  same  rule  applies  to  a  corporation  chartered  by  a  for- 
eign State  or  country.  The  members  of  such  a  corporation 
are  conclusively  presumed  to  be  citizens  or  subjects  of  the 
State  or  country  in  which  the  corporation  was  formed,  and 
the  corporation  itself  may  therefore  be  practically  treated  as 
a  citizen  or  subject  of  such  country  or  State,  in  determining 
the  jurisdiction  of  the  Federal  courts.^ 

§  975  a.  Where  the  jurisdiction  of  the  Circuit  Court  of 
the  United  States  depends  upon  the  citizenship  of  the  parties, 
the  defendant  can  put  in  issue  the  allegations  of  citizenship 
made  by  the  plaintiff  only  by  a  plea  in  abatement ;  under  the 
general  issue,  evidence  showing  that  the  parties  are  not  citi- 
zens of  different  States  is  inadmissible.  This  rule  applies  to 
both  corporations  and  individuals.'  It  should  be  observed, 
however,  that  it  has  been  provided  by  act  of  Congress  that, 
*^if  in  any  suit  commenced  in  a  Circuit  Couit,  or  removed 
from  a  State  court  to  a  Circuit  Court  of  the  United  States, 
it  shall  appear  to  the  satisfaction  of  said  Circuit  Court, 
at  any  time  after  such  suit  has  been  brought  or  removed 
thereto,  that  such  suit  does  not  really  and  substantially  in- 
volve a  dispute  or  controversy  properly  within  the  juris- 
diction of  said  Circuit  Court,  .  •  .  said  Circuit  Court  shall 
proceed  no  further  therein,  but  shall  dismiss  the  suit,  or  re- 
mand it  to  the  court  from  which  it  was  removed,  as  justice 
may  require."' 

§  976.  Suits  agalnat  Foreign  Corporatloiis.  —  In  order  to  de- 
termine whether  a  corpoitttion  is  bound  by  legal  proceedings 
brought  against  it  in  a  foreign  State,  two  distinct  questions 
must  be  considered.    These  are :  — 

297;  Paul  v.  Virginia,  8  Wall.  177,  Graves,  14  How.  506;  Wiokliffe  r. 

178 ;  InsoraDoe  Co.  v.  Frands,  11  Owings,  17  How.  47 ;  Smith  v.  Ker- 

Wall.  210.  nochen,  7  How.  198.    See  Gilmer 

^  Steamship   Company  v.   Tng-  v.  City  of  Grand  Rapids,  16  Fed. 

man,  106  U.  S.  118.  Rep.  708. 

s  Blackburn  v.  Selma,  &o.  R.  R.  •  Act  of  March  8, 1875,  §5.   U.  S. 

Co.,  2  Flipp.   525;    De   Sobry  v.  Rev.   Sts.  §  689  c.     See    Rae   v. 

Nicholson,   8    Wall.    886;    Wythe  Grand   Trunk   Ry.    Co.,  14    Fed. 

0.  Myers,  8  Sawy.   595;  Jones  v.  Rep.  401 ;  Draper  v.  Town  of  Springs 

League,  18  How.  76 ;  Sheppard  v.  port,  15  Fed.  Rep.  828. 
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First.  Do  the  laws  of  such  foreign  State  authorize  the 
oorporatiou  to  be  sued  there? 

Secondly.  Is  the  corporation  subject  to  the  jurisdiction  of 
the  caurt  in  which  the  suit  is  brought  ? 

It  has  always  been  held  that  aliens  or  the  residents  of  an* 
other  State  may  be  sued,  provided  jurisdiction  can  be  obtained 
over  their  persons ;  and  there  is  no  good  reason  why  the  same 
rule  should  not  be  applied  to  corporations.  In  order  that  a 
corporation  may  be  sued  outside  of  the  State  by  which  it  was 
chartered,  it  is  indeed  necessary  that  the  franchise  or  corpo* 
rate  capacity  conferred  upon  the  corporators  by  the  laws  of 
such  foreign  State  be  recognized  for  the  purposes  of  the  suit. 
But  inasmuch  as  the  right  of  suing  as  complainant  is  ac- 
corded to  foreign  corporations  as  a  matter  of  comity,  and  for 
the  benefit  of  the  shareholders,^  it  is  only  reasonable  that 
their  corporate  capacity  should  be  recognized  also  for  the 
purpose  of  giving  justice  to  the  citizens  of  the  State  where 
the  corporation  is  made  defendant. 

A  judicial  determination,  by  its  veiy  nature,  imports  that 
both  the  parties  have  had  a  hearing  or  a  chance  to  be  heard  ; 
and  an  arbitrary  decree  passed  against  a  person  without  a 
hearing,  or  a  proper  citation  to  appear,  is  not  entitled  to  re- 
spect in  any  civilized  country.^  The  same  is  obviously  true 
in  case  of  corporations.  And  it  is  therefore  essential  to  the 
validity  of  a  judgment  rendered  against  a  corporation  in  a 
foreign  State,  that  the  corporation  shall  have  actually  ap- 
peared in  the  suit,  or  shall  have  been  cited  to  appear  in  some 
recognized  manner,  so  as  to*  become  chargeable  with  the  con* 
sequences  of  its  neglect.^ 

§  977.  Foreign  Corporatloiis  may  be  saed  at  Conunoxi  Xaw. 
—  A  corporation  chartered  by  a  foreign  State  may  be  sued 
in  any  State  where  the  common  law  is  in  force,  provided  the 
necessary  jurisdiction  can  be  obtained  over  its  person,  by  ser- 
vice of  process  or  by  voluntary  appearance.  In  the  Supreme 
Court  of  New  Hampshire,  Wilcox,  J.,  said :  "  If,  upon  prin- 

1  Infra,  %  961.  «  St.  Clair  p.  Cka,  106  U.  & 

*  Windsor  v.  McVeigh,  93  U.  S.    350. 
274. 
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ciples  of  law  or  comity,  corporations  created  in  one  juris- 
diction are  allowed  to  hold  property  and  maintain  suits  in 
another,  it  would  be  strange  indeed  if  they  should  not  also 
be  liable  to  be  sued  in  the  same  jurisdiction.  If  we  recognize 
their  existence  for  one  purpose,  we  must  also  for  the  other. 
If  we  admit  and  vindicate  their  rights,  even-handed  justice 
requires  that  we  also  enforce  their  liabilities,  and  do  not  send 
our  citizens  to  a  foreign  jurisdiction  in  quest  of  redress  for 
injuries  committed  here.  There  may  be  difficulties  in  pro- 
curing legal  service  of  a  writ  upon  a  foreign  corporation; 
and  so,  in  case  of  an  individual  residing  in  a  foreign  juris- 
diction, it  may  be  difficult  or  impossible  to  procure  such  ser- 
vice of  process  upon  him  as  to  subject  him  to  the  jurisdiction 
of  our  courts.  But  in  either  case,  when  the  service  can  be 
made,  or  when  the  person  of  the  corporation  appears  and  sub- 
mits to  our  jurisdiction,  we  see  no  objection  to  the  authority 
of  the  court  to  proceed."  ^  The  Supreme  Court  might  prop- 
erly have  added,  that  so  reasonable  and  so  obvious  a  rule 
ought  never  to  have  been  considered  doubtful,  or  called  in 
question. 

§  978.  Talidity  of  Judgments  against  Foreign  Corporations.  — 
The  legal  effect  accorded  by  the  common  law  to  a  judgment 

iLibbe7v.Hodgdon,9K.H.d96;  v    Michigan  Cent.  R.  R.  Co.,  99 

Newby  v.  Von  Oppen,  L.  R.  7  Q.  B.  Mass.  534 ;  National  Bank  v,  Hun- 

293;  Lafayette  Ins.  Co.  v.  French,  tington,  129  Mass.  444;  Peckham  v. 

18  How.  407;  Eby  r.  Northern  Par  HaverhiU  Parish,  16  Pick.  274,  286; 

ciiic  R.  R.  Co.,  13Phila.  144;  North  Hayden  v.   Androscoggin  Mills,  1 

Missouri    R.    R.    Co.  v.  Akers,  4  Fed.  Rep.  93;    Myers  v.  Dorr,  13 

Kans.  458;  City  Fire  Ins.  Co.  v.  Car-  Blatchf.  22;  Boston  Electric  Co.  v. 

mgi,41  Gra.  670;  Bushel  v.  Common-  Electric  Gas  Lighting  Co.,  23  Fed. 

wealth  Ins.  Co.,  15  8.  &  R.  176;  St.  Rep.  838. 

Louis  Perpetual  Ins.  Co.  v.  Cohen,        A  foreign  corporation    may  be 

9  Mo.  416, 441.    Compare  Smith  t;.  garnishee  in  an  execution  attach- 

Mutual  Life  Ins.  Co.,  14  Allen,  836.  ment.    Barr  v.  King,  96  Pa.   St. 

That  a  corporation  may  volunta-  485. 
rily  appear  by  attorney,  see  Atty.-       But  shares  in  a  foreign  corpora- 
Gen.  V.  Guardian  Mut.  L.  Ins.  Co.,  tion  cannot  be  attached,  under  the 
77  N.  T.  272 ;  Murray  v.  Yanderbilt,  laws  of  New  York,  if  the  certificates 
39  Barb.  140.  are  not  in  the  control  of  the  eor- 

As  to  the  rule  in  Massachusetts,  poration.    Plimpton  v.  Bigelow,  93 

see  Desper   v.   Continental  Water  N.  Y.  502,  reversing  s.  c.  12  Abb. 

Meter  Co.,  137  Maes.  252 ;  Andrews  N.  C.  202;  11  Abb.  N.  C.  180. 
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obtained  against  a  foreign  corporation  is  the  same  as  in  case 
of  a  judgment  obtained  against  an  individual  under  similar 
circumstances.  If  the  court  rendering  the  judgment  had  ju- 
risdiction over  the  person  of  the  corporation,  either  through 
service  of  process  or  through  voluntary  appearance,  its  judg- 
ment will  be  as  obligatory,  in  every  respect,  as  if  the  cor- 
poration had  been  resident  within  the  State.  Under  the 
Constitution  of  the  United  States,  a  judgment  thus  obtained 
against  a  foreign  corporation  in  any  one  State  is  entitled 
to  the  same  faith  and  credit  in  every  State  throughout  the 
Union.^ 

But,  unless  jurisdiction  is  obtained  over  the  person  of  a 
foreign  corporation,  no  valid  personal  judgment  can  be  ren* 
dered  ;  and  the  suit  can  be  sustained  only  as  a  proceeding  in 
rem  by  actual  attachment  of  property  of  the  corporation  situ- 
ated within  the  limits  of  the  State ;  in  such  a  proceeding,  no 
valid  judgment  can  be  rendered  against  the  corporation  ex- 
cept in  respect  to  the  property  attached.' 

§  979.  Serrioe  of  Process  on  Corporations.  —  It  is  obviously 
impracticable  to  make  service  of  a  writ  upon  a  corporation 

^  Lafayette  Ins.  Co.  v.  French,  18  serTioe,  or  in  the  pleadings  or  the 

How.  404,  407;  and  see  generally  finding  of  the  court  —  that  the  cor- 

the  oases   cited  in  the  following  poration  was  engaged  in  business  in 

sections.  the  State.    The  transaction  of  bosi* 

'  Warren  Manuf .  Co.  v.  .£tna  ness  by  the  corporation  in  the  State, 

Ins.  Co.,  2  Paine  (U.  S.  C.  Ct),  501,  general  or  special,  appearing,  a  cer- 

511,  516;  Latimer  v.  Union  Pacific  tificate  of  service  by  the  proper  offi- 

Ry.  Co.,  43  Mo.  105;    Bamett  v.  cer  on  a  person  who  is  its  agent 

Chicago,  &c.  R.  R.  Co.,  4  Hun,  114;  there  would,  in  our   opinion,   be 

Bushel  t^.  Commonwealth  Ins.  Co.,  sufficient  prima  facie  evidence  that 

15  S.  &  R.  176.     See  Pennoyer  v.  the  agent  represented  the  company 

Neff,  95  U.  S.  714.  in  the  business.    It  would  then  be 

In  St.  Clair  v.  Cox,  106  U.  S.  open,  when  the  record  is  offered  as 

350, 359,  Justice  Field  said:  **When  evidence  in  another  State,  to  show 

service  is  made  within  the  State  that  the  agent  stood  in  no  repre- 

upon  an  agent  of  a  foreign  corpo-  sentative  character  to  the  company, 

ration,  it  is  essential,  in  order  to  that  his  duties  were  limited  to  those 

support  the  jurisdiction  of  the  court  of  a  subordinate  employee,  or  to  a 

to  render  a  personal  judgment,  that  particular  transaction,  or  that  his 

it  should  appear  somewhere  in  the  agency  had  ceased  when  the  matter 

record  —  either  in  the   application  in  suit  arose." 
for  the  writ  or  accompanying  its 


941  FOBBION  OORPOBATIOKS.  §  980 

aggregate  directly.  For  this  reason^,  it  is  one  of  the  implied 
conditions  in  the  creation  of  every  corporation  aggregate,  that 
its  managing  agents  shall  be  invested  with  authority  to  re- 
ceive service  of  process  directed  against  the  corporation ;  and 
hence  service  upon  the  proper  ofBcer  will  constitute  a  valid 
service  upon  the  corporation  itself.  Mr.  Justice  Blackburn 
said :  ^^  At  common  law  the  service  of  a  writ  on  a  corpora' 
tion  aggregate,  which  from  the  nature  of  the  body  could  not 
be  personal,  was  by  serving  it  on  a  proper  officer  so  as  to  se- 
cure that  it  came  to  the  knowledge  of  the  corporation,  and 
then  proceeding  by  distress.  The  clerk  or  officer  must  be  in 
the  nature  of  a  head  officer,  whose  knowledge  would  be  that 
of  the  corporation."  ^ 

However,  the  method  of  serving  corporations  with  process 
is  generally  regulated  by  statute  in  the  several  States.  It  is 
usually  provided  that,  if  process  directed  against  a  corpora- 
tion is  served  upon  certain  specified  agents  of  the  company, 
it  shall  be  valid  as  service  upon  the  company  itself.^ 

§  980.  Servloe  of  Process  upon  Foreign  Corporations  at  Com- 
mon Law.  —  Jurisdiction  may  be  obtained  over  a  corporation 
chartered  by  a  foreign  State,  either  through  service  of  process, 

^  Newby  V.  Yon  Oppen,  L.  R.  7  Upper  Miss.  Trans.  Co.  v.  Whitfca* 

Q.  B.  296;  Glaize  t7.  South  Carolina  ker,  16  Wis.  220;  Carr  v,  Commer- 

KB.Co.»lStrobh.70;  Chamberlin  cial  Bank,  19  Wis.  272;  Doty  v. 

9.  Mammoth  Mining  Co.,  20  Mo  96 ;  Michigan  Central  B.  B.  Co. ,  8  Abb. 

Gillig  V.  Independent,  &c.  Mining  Pr.  427;  Bain  v.  Globe  Ins.  Co.,  9 

Co.,  lNev.247;  Boyd  O.Chesapeake,  How.  Pr.    448;   Flynn  v,  Hudson 

&c.  Canal  Co.,  17  Md.  195;  Newell  River  R.  R.  Co.,  6  How.  Pr.  308; 

V.  Great  Western  Ry.  Co^,  19  Mich.  Bank  of  Commerce  v.  Rutland,  &c. 

845.    Compare  Rand  v.  Proprietors  R.  R.  Co.,  10  How.  Pr.  1;  Donadi 

of  Locks,  &o.,  3  Day,  441;  O'Brien  v.  New  York,  &o.  Ins.  Co.,  2  £.  D. 

V.  Shaw's  Flat,  &c.  Canal  Co.,  10  Smith,  519;  American  Express  Co. 

Cal.  343 ;  Willamette  Falls  Canal,&c.  v.  Johnson,  17  Ohio  St  641 .     As  to 

Co.  V.Williams,  1  Greg.  112;   Mo-  other  officers,  see  New  Albany,  &c. 

Call  9.  Byram  Manuf.  Co.,  6  Conn.  R.  R.  Co.  v.  Grooms,  9  Ind.  243; 

428;  Peirce  v.  Somerswortb,  10  N.  H.  New  Albany,  &c.  R.  R.  Co.  v.  Tilton, 

369;  Tom  v.  Methodist  Episcopal  12  Ind.  3;  Ohio,  &c.  R.  R.  Co.  v. 

Church,  19  Wend.  25;  Berrian  v,  Quier,  16  Ind.  440;  Parke  t).  Com- 

Methodist  Society,  4  Abb.  Pr.  424.  mon wealth  Ins.  Co.,  44  Pa.  St.  422. 

'  As  to  what  agents  are  man-  As  to  the   meaning  of  the   term 

aging  agents  within  the  meaning  of  '*  local  agent,"  see  Moore  v.  Free- 

a  statute  of  this  description,  see  man's  Nat.  Bank,  92  N.  Car.  690. 
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or  hy  Yolantary  appearance  of  the  company,  by  its  authorized 
agents.^  It  is  essential,  in  order  to  bind  the  corporation  by 
a  judgment  thus  obtained,  that  the  i^ents  upon  whom  the 
writ  is  served,  or  who  enter  an  appearance  on  behalf  of  the 
corporation,  shall  have  authority  to  represent  it  for  that 
purpose.  The  particular  agents  of  a  corporation  upon  whom 
service  can  properly  be  made  in  the  jurisdiction  in  which  the 
company  is  resident,  are  not  necessarily  constituted  its  agents 
for  the  same  purpose  in  other  States.  If  a  corpomtion  is  not 
engaged  in  trade,  and  makes  no  contracts  in  a  foreign  State, 
justice  seems  to  demand  that  it  should  not  be  subjected  to 
suits  in  that  jurisdiction ;  and  it  has  been  held,  therefore, 
that  under  these  circumstances  the  agents  of  a  company  have 
no  authority  to  represent  it  in  receiving  service  of  writs,  or 
entei'ing  a  voluntary  appearance.  Service  of  process  upon 
the  president  or  other  managing  agents  of  a  corporation, 
while  merely  casually  present  in  the  jurisdiction  of  another 
State,  does  not  constitute  personal  service  upon  the  corpora- 
tion itself.^ 

There  is  not  the  slightest  reason  why  service  of  process 
upon  a  foreign  corporation,  at  common  law,  should  not  be 
governed  by  the  same  principles  and  rules  as  service  of  pro- 
cess upon  domestic  corporations,  at  common  law.  The  powers 
of  the  agents  of  a  corporation  to  represent  the  company  are 
not  limited  by  State  lines,  but  by  the  scope  of  the  company ^s 


^  Lafayette  Ins.  Co.  t7.  French,  iug  Mill  Co.  o.  Swede  Iron  Co.,  32 

18  How.  407;  North  Missonri  R.  R.  N.  J.  Law,  15;  Moulin  t;.  Trenton, 

Co.  r.  Akers,  4  Kans.  453;  Libbey  &c.  Ins.  Co.,  4Zabr.  234;  Whitehead 

V.  Hodgdon,  9  N.  H.  394.  v,  Buffalo,  &c.  Ry.  Co.,  18  How.  Pr. 

>  Good  Hope    Co.  *  v.    Railway  230;    Redmond  v.  Enfield  Manuf. 

Barb  Fencing  Co.,  23  Fed.  Rep.  635;  Co.,  13  Abb.  Pr.  k.  b.  332;  Howell 

McQueen  9.  Middletown  Man af.  Co.,  v.  Chicago,  &e,  Ry.  Co.,  51  Barb. 

16  Johns.  7;  Peckham  v.  Haverhill  378;  Bamett  v.  Chicago,  &c.  R.  R. 

Parish,   16  Pick.   286;   Newell   v.  Co.,  4  Hun,  114;  State  v.  District 

Great  Western  Ry..Co.,  10  Mich.  Court,  26   Minn.   234.      Compare 

336;  Latimer  v.  Union  Pacific  Ry.  Estes  v.  Belford,  22  Fed.  Rep.  275; 

Co.,  43  Mo.  105;  Lathrop  v.  Union  Benwood  Iron  Works  v,  Hutchin- 

Pacific  Ry.  Co.,  1  McArthur,  234;  son,  101  Pa.   St  359;  Schmidlapp 

Dallas  0.  Atlantic,  &c.,  R.  R.  Co.,  v.  La  Conflance  Ins.  Co.,  71  Ga. 

2  McArthur,   146;    Camden    Roll-  246. 
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business  and  the  authority  conferred  by  the  corporation. 
^*  Serving  process  on  its  agents  in  other  States  for  matters 
within  the  sphere  of  their  agency  is,  in  effect,  serving  process 
on  it,  as  much  as  if  such  agents  resided  in  the  State  where  it 
was  created.'*  ^ 

§  981.  If  a  corporation  should  open  an  office,  or  habitually 
transact  business,  in  a  foreign  State,  the  head  officer  there 
must  be  deemed  an  agent  of  the  company  for  the  purpose  of 
receiving  service  of  process  ;  and  under  these  circumstances 
service  upon  the  officer  is  binding  upon  the  corporation  itself. 
Thus,  in  Newby  v.  Von  Oppen  and  Colt's  Patent  Firearms 
Manufacturing  Co.,^  the  Court  of  Queen's  Bench  decided 
that  service  of  a  writ  of  summons  upon  the  head  officer  of 
an  English  branch  of  an  American  corporation  carrying  on 
business  in  England  was  good  service  upon  the  company. 
Justice  Blackburn  said:  **We  think  that,  when  once  it  is 
established  that  the  corporation  is  to  be  treated  as  resident 
in  England,  the  proper  officer  [upon  whom  to  serve  process] 
is  the  officer  at  the  English  branch,  and  that  it  is  not  neces- 
sary to  serve  the  process  on  the  officer  at  the  head  office 
abroad."  But  it  has  been  held  that  the  authority  of  an  agent 
resident  in  a  foreign  State  to  receive  service  on  behalf  of  the 
company  extends  only  to  cases  founded  upon  contracts  made 
in  such  foreign  State,  or  causes  of  action  arising  there.^ 

§  982.  sututoiy  Provisions.  —  In  the  United  States,  the 
method  of  serving  foreign  corporations  with  process  is  gener- 
ally regulated  by  statute.  It  has  been  decided  that  the 
States  have  constitutional  power  to  require  foreign  corpora- 

I  St.  Clair  v.  Cox,  106  U.  S.  850,  Angerhoef  er  v.  Bradstreet  Co.,  22 

855,  856.  Fed.  Rep.  805.     Compare  Thayer  o. 

«  Newby  v.  Von  Oppen,  L.  R.  7  Tyler,  10  Gray,  164;  Parke  v.  Com- 
Q.  B.  298,  296;  Moch  v.  Virginia^  moo  wealth  Ins.  Co.,  44  Pa.  St.  422. 
&e.  Ins.  Co.,  10  Fed.  Rep.  696;  *  Bawknight  o.  Liverpool,  &c. 
8.  c.  snb  nom.  Diana  o.  Virginia,  Ins.  Co.,  55  6a.  194,  and  see  Moulin 
&c.  Ins.  Co.,  18  Reporter,  457;  o.  Trenton,  &c.  Ins.  Co.,  4  Zabr. 
Weights.  Liverpool,  &c.  Ins.  Co.,  222,  284;  s.  o.  1  Datcher,  57;  N»- 
80  La.  Ann.  1186;  City  Fire  Ins.  tlonal  Condensed  Milk  Co.  o.  Bran- 
Co.  r.  Carmgi,  41  Ga.  671;  Libbey  denburgb,  40  N.  J.  Law,  111 ;  Parke 
V.  Hodgdon,  9  N.  H.  894;  Walker  o.  o.  Commonwealth  InB.  Co.,  44  Fft. 
Continental  Ins.  Co.,  2  Utah,  881;  St.  422. 
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tions  acting  within  their  jurisdiction  to  agree  that  serrice  on 
a  specified  agent  of  the  corporation  shall  bind  the  corporation 
itself.^  If  a  certain  method  of  service  upon  foreign  corpora- 
tions is  prescribed  by  general  law,  a  company  entering  the 
State  and  transacting  business  there  will  be  held  to  have 
submitted  to  the  provisions  of  the  law,  and  be  'subject  to  ser- 
vice made  accordingly.^ 

The  process  of  the  courts  of  the  United  States  may  be 
served  upon  foreign  corporations  within  a  State,  in  the  same 
manner  as  the  process  of  the  State  courts.  Thus,  in  £x 
parte  Schollenberger,^  the  Supreme  Court  decided  that,  un- 
der a  statute  providing  that  a  foreign  corporation  accepting  a 
license  to  do  business  within  the  State  should  consent  to  be 
bound  by  service  of  process  upon  a  specified  agent  within  the 
State,  the  United  States  courts  would  acquire  jurisdiction,  to 
the  same  extent  as  the  State  courts,  by  service  of  process  in 
the  manner  prescribed  by  the  State  law. 

§  988.  Suits  against  Foreign  Corporations  in  New  Tork.  —  In 
New  York  the  liability  of  foreign  corporations  to  be  sued  in 

^  Lsfayette  Ins.  Co.  v.  French,        *  Ex  parte   SchoUenberger,    96 

18  How.  405.  U.  S.  860,  overruliDg  Day  v.  Newark 

*  Weymoath  v.  Washington,  &c.  India-Rabber  Manuf .  Co.,  1  Blatchf. 

R.  R.  Co.,  1  McArthar,  19;  Mc-  628;   Pomeroy  v.  New  York,  &c. 

Nicholo.  United  States,  &c.  Agency,  R.  R.  Co.,  4  Blatchf.  120;  Myers  v. 

74  Mo.  467,  471;  Gibbs  e.  Queen  Dorr,  13  Blatchf.  22;   Stillwell  v. 

Ins.  Co.,  63  N.  Y.  114.  Empire  Fire  Ins.  Co.,  4  Cent.  L.  J. 

Upon  the  oonstrnction   of  these  463.  See  also  Railroad  Co.  v.  Uarris^^  ^'V 

statutes,  see  Camden  Rolling  Mill  12  Wall.  65;  Knott  p.  Sonthem  Life 

Co.  V.  Swede  Iron  Co.,  82  N.  J.  Law,  Ins.  Co.,  2  Woods,  479;  New  £ng- 

18  ;   Middlebrooks    v.    Springfield  land,  &o.   Ins.  Co.  p.   Woodworth, 

Fire  Ins.  Co.,  14  Conn.  801;  Na-  111    U.  S.   146;    Railroad  Co.  v. 

tional  Bank  of  Commerce  v,  Han-  Koontz,  104  U.  S.  5,  10;  Gray  v. 

tington,  129  Mass.  444;  Emerson  v.  Qnicksilver  Mining  Co.,  21  Fed.  Rep. 

McCormick,  &c.  Machine  Co.,  61  288.     Compare  Cowles  v.  Mercer 

Mich.  6.  County,  7  Wall.  118;  Lung  Chung  p. 

If  a  foreign  corporation  fails  to  Northern  Pacific  Ry.  Co.,  19  Fed. 

designate  an  agent,  as  required  by  Rep.  254;  Ehrman  v.  Teatonia  Ins. 

law,  to  receive  service  of  process,  Co.,  1  McCrary,  123;  Eaton  v,  St. 

service   upon    a   managing    agent  Lonis,  &c.  Mining,  Ac.  Co.,  2  Mo- 

will  be  valid,  as  at  common  law.  Crary,  362;  Merchants'  Manuf.  Co» 

Thomas  v.  Placerville,  &c.  Mining  v.  Grand  Tnmk  Ry.  Co.,  63  How. 

Co.,  66  Cal.  600.  P^.  469. 
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the  courts  of  the  State,  and  the  method  of  serving  them  with 
process,  are  regulated  by  the  Code  of  Civil  Procedure.  An 
action  against  a  foreign  corporation  may  be  maintained  by  a 
resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action  ;  but  an  action  against  a  foreign  corporation 
may  be  maintained  by  another  foreign  corporation,  or  by  a 
non-resident,  only  in  certain  specified  cases.^  It  has  been 
held,  under  these  provisions,  that  a  foreign  corporation  waives 
the  right  of  objecting  to  the  jurisdiction  of  the  court  by  apr 
pearing  generally  ;  ^  and  if  a  claim  against  a  foreign  corpora- 
tion is  assigned  by  a  non-resident  or  other  foreign  corporation 
to  a  resident  or  a  domestic  corporation,  the  assignee  may 
maintain  a  suit  upon  the  claim.^ 

Section  432  of  the  Code  of  Civil  Procedure  prescribes  the 
method  of  obtaining  personal  service  upon  a  foreign  corpora-* 
tion,  and  the  officers  through  whom  service  may  be  made. 
Under  this  section  it  was  held  that  valid  service  upon  a  for- 
eign corporation  could  be  obtained  by  delivering  a  copy  of 
the  summons  to  the  president  of  the  company,  who  was  tem- 
porarily within  the  State,  on  his  way  to  a  seaside  resort,  for 
purposes  of  his  own,  and  not  upon  any  business  of  the  com- 
pany, it  appearing,  moreover,  that  the  company  had  no  place 
of  business,  and  transacted  no  business,  and  had  no  property, 
within  the  State.  The  Court  of  Appeals  said :  ^'  The  object 
of  all  service  of  process  for  the  commencement  of  a  suit  or 
other  legal  proceeding  is  to  give  notice  to  the  party  proceeded 
against,  and  any  service  which  reasonably  accomplishes  that 
end  answers  the  requirements  of  natural  justice  and  funda- 
mental law  ;  and  what  service  shall  be  deemed  sufficient  for 
that  purpose  is  to  be  determined  by  the  legislative  power  of 
the  country  in  which  the  proceeding  is  instituted,  subject  only 


1  Code,  §  1780.     As  to  the  right        •  Ervin  ».  Oregon  Ry.,  &o.  Co., 

of  foreign  corporations  to  sue  in  28  Han,  269;  85  Hun,  644;  Mc- 

New  York,  see  the  Code,  §  1779.  Bride  v.  Farmers'  Bank,  26  N.  T. 

<  McCormick    v.    Pennsylvania  460;  Petersen  v.  Chemical  Bank,  83 

Cent  R.  R.   Co.,  49  N.  T.  808;  N.  Y.40, 48. 
Brooks  V.  New  York,  &o.  R.  R. 
Co.,  80  Hon,  47. 
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to  the  limitation  that  the  service  must  be  such  as  may  reason* 
ably  be  expected  to  give  the  notice  aimed  at.'*  ^ 

This  decision  has  not  been  followed  by  the  Circuit  Court 
of  the  United  States  in  New  York.  In  Good  Hope  Co.  v. 
Railway  Barb  Fencing  Co.,^  Wallace,  J.,  held  that  a  foreign 
corporation  was  not  ^^  found  "  within  the  district,  within  the 
meaning  of  the  provisions  of  the  United  States  Revised  Stat- 
utes in  relation  to  the  service  of  process,  by  service  upon  the 
president,  who  had  come  into  the  district  temporarily  upon 
special  business,  the  corporation  having  no  ofiSce  or  place  of 
business  there. 

§  984.  Cofporations  cliartered  by  the  United  States  Gtoirem- 
ment.—  It  is  well  settled  that  Congress  has  power  under  the 
Constitution  to  charter  corporations,  in  order  to  accomplish* 
any  of  the  authorized  purposes  of  the  Federal  government ; ' 
and  it  is  equally  clear  that  the  right  of  corporations,  char- 
tered by  Congress  for  Federal  purposes,  to  exercise  their 
franchises  throughout  the  United  States,  rests  wholly  upon 
the  powers  conferred  by  the  Constitution  upon  Congress, 
and  not  upon  the  mere  comity  of  the  several  States.*  Cor^ 
porations  chartered  by  the  Congress  of  the  United  States  are, 
therefore,  usually  to  be  regarded  as  ^*  domestic,"  and  not  as 
"  foreign "  corporations,  in  every  State  and  Territory  of  the 
Union.^  This,  however,  does  not  apply  to  corporations  char- 
tered by  Congress  in  the  exercise  of  its  powers  of  local  legis- 
lation over  the  District  of  Columbia.® 

§  986.  Jurisdlotion  of  Circuit  Courts  in  Suits  brought  by  or 
against  Corporations  chartered  by  Congress.  —  By  the  Consti- 

^  Pope  V.  Terre  Haute  Car,  &c.         *  Suprci,  §  9. 
Co.,  87  N.  Y.  137,  140.    See  also        «  See  Farmers',  &c.  Nat.  Bank  0. 

Hiller  v.  Burlington,  &c.  R.  R.  Co.,  Dearing,  91  U.  S.  29. 
70  N.  Y.  228,  227,  228;  Gibbs  v,        &  Commonwealth   v    Texas,  &c. 

Queen  Ins.  Co.,  63  N.  Y.  114.  R.  R.  Co.,  98  Pa.  St.  90.     Compare 

'  Good    Hope   Co.    v.    Railway  Market  Nat  Bank  v.  Pacific  Nat 

Barb  Fencing  Co.,  22  Fed.  Rep.  Bank,  64  How.  Pr.  1. 
635.    Compare  Estes  v.  Belford,  22        ^  Day  e.  National  Life  Ins.  Co., 

Fed.  Rep.  275;  Block  0.  Atchison,  64  Ind.   1;   Hadley  0.  Freedman's 

&c.  R.R.  Co.;  21  Fed.  Rep.  529;  Sav.,  &o.   Co.,  2  Tenn.  Ch.  122; 

Hossey  Manuf.  Co.  v.  Deering,  20  Williams   v.    Creswell,    61    Mias. 

Fed.  Rep.  795.  817. 
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tation.  Congress  is  invested  with  power  to  confer  jurisdiction 
upon  the  Circuit  Courts  over  any  suit  ^^  arising  under  .  .  • 
the  law  of  the  United  States."  ^  In  Osborn  v.  Bank  of  the 
United  States,'  the  Supreme  Court  decided  that  this  provis- 
ion of  the  Constitution  enabled  Congress  to  authorize  all 
suits  brought  by  or  against  the  Bank  of  the  United  States,  a 
corporation  chartered  by  Congress,  to  be  brought  in  the  Cir- 
cuit  Courts ;  and  Chief  Justice  Marshall,  in  his  opinion,  ex- 
pressed the  view  that  Congress  had  the  power  to  extend  the 
jurisdiction  of  the  Circuit  Courts  to  all  suits  brought  by  or 
against  any  corporation  chartered  by  a  law  of  the  United 
States.  When  it  is  borne  in  mind  that  Congress  has  the 
power  to  charter  corporations  only  in  order  to  accomplish 
some  Federal  purpose,  and  that  such  corporations  are  there- 
fore in  a  measure  agencies  of  the  Federal  government,  the 
wisdom  of  this  view  seems  beyond  question.'  It  is  the  set- 
tled law  of  the  United  States  at  the  present  day.^ 

§  986.  The  act  of  Congress  of  March  8,  1876,  provides, 
that  **  any  suit  of  a  civil  nature,  .  .  .  arising  under  the  Con- 
stitution or  laws  of  the  United  States,*'  may  be  removed  by 
either  party  into  the  Circuit  Court  of  the  United  States. 
In  the  Pacific  Railroad  Removal  Cases,^  the  Supreme  Court 

1  CoDstitation,  Art.  in.  under  the  authority  of  an  act  of 

*  Osborn  o.  Bank  of  the  United  Congress,  the  constitutionality  of 
States,  9  Wheat.  825.  which  can  only  be  sustained  by  the 

*  In  delivering  the  opinion,  Chief  admission  that  his  suit  is  a  case 
Justice  Marshall  said:  *'  The  clause  arising  under  a  law  of  the  United 
giving  the  bank  a  right  to  sue  in  States.  If  it  be  said  that  it  is  such 
the  Circuit  Courts  of  the  United  a  ease,  because  a  law  of  the  United 
States  stands  on  the  same  prin*  States  authorizes  the  contract  and 
ciple  with  the  acts  authorizing  offi«  authorizes  the  suit,  the  same  re»- 
oers  of  the  United  States,  who  sue  sons  exist  with  respect  to  a  suit 
in   their    own  names,  to  sue    in  brought  by  the  bank." 

the  courts  of   the  United    States.        «  See   Pacific   R.    B.    Bemoval 
The    Postmaster-General,   for   ex-  Cases,  115  U.  S.  1.    Hie  dissent- 
ample,  cannot  sue  under  that  part  ing  justices  in  this  case  did  not 
of   the   Constitution   which   gives  dissent  on  this  point, 
jurisdiction  to  the  Federal  courts        *  Pacific  R.  R.  Removal  Cases, 
in  consequence  of  the  character  of  115  U.  S.  1;  Ames  v.  Kansas,  111 
the  party,  nor  is  he  authorised  to  U.  S.  449;  Hughes  o.  Northern  Pa- 
sue   by   the   Judiciary    Act.     He  dfio  Ry.  Co.,  18  Fed.  Rep.  106. 
comes  into  the  courts  of  the  Union 
TOL.  u.  —  26 
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decided  that  this  act  authorized  any  corporation  chartered 
by  Act  of  Congress  to  remove  any  suit  in  which  it  was  a 
party,  into  the  Circuit  Court,  on  the  ground  that  such  suit 
was  a  suit  ^'arising  under  •  .  •  the  laws  of  the  United 
States,"  within  the  meaning  of  the  Constitution  and  the 
act  of  Congress.  The  majority  of  the  court  reached  this 
conclusion  upon  the  ground  that  the  Removal  Act  was  in 
the  same  language  as  the  constitutional  provision  fixing  the 
extent  of  the  jurisdiction  which  Congress  could  confer 
upon  the  Circuit  Courts,  and  that  the  construction  placed 
upon  the  constitutional  provision  in  Osborn  v.  Bank  of  the 
United  States  must  therefore  be  followed  in  construing 
the  act.^ 

§  987.    Jvxiadiotion  In  Suite  brought  by  or  against  National 

Banks.  —  The  National  Banking  Act  of  1864  provided  that 
the  Circuit  Courts  of  the  United  States  should  have  jurisdic- 
tion of  all  suits  brought  by  or  against  any  national  bank 
established  in  the  district  for  whichthe  court  is  held.'  Under 
this  provision,  it  was  held  that  national  banks  could  sue  or 
be  sued  in  the  proper  Circuit  Court,  irrespective  of  the  citi- 
zenship of  the  parties  or  the  amount  in  dispute ; '  but  the 
provision  referred  to  was  held  to  apply  only  to  transitory 
actions,  and  not  to  such  actions  as  are  by  law  local  in  their 

1  Chief  Justice  Waite  and  Jus-        «  See  U.  S.  Rev.  Sts.,  sect.  629, 

tice  Miller  dissented.  par.  10;  also  Rev.  Sts.  U.  S.  (2d 

It  should  be  observed  that  section  ed.)t  sect.  5198. 
640  of  the  Revised  Statutes  provides  •  County  of  Wilson  o.  National 
that  **any  suit  commenced  in  any  Bank,  103  U.  S.  770;  First  Nat. 
court  other  than  a  Circuit  or  District  Bank  v.  Douglas  County,  3  Dill. 
Court  of  the  United  States,  against  298;  Third  Nat.  Bank  v.  Harrison, 
any  corporation  other  than  a  bank-  8  Fed.  Rep.  721 ;  First  Nat.  Bank 
ing  corporation,  organized  under  a  t;.  Bohne,  8  Fed.  Rep.  115;  Corn- 
law  of  the  United  States,  .  .  .  may  mercial  Nat.  Bank  v.  Simmons,  1 
be  removed  for  trial  in  the  Circuit  Flipp.  449;  Mitchell  v.  Walker,  86 
Court  for  the  district  where  such  Leg.  Intel  74,  158 ;  Kennedy  v. 
suit  is  pending,  upon  the  petition  of  Gibson,  8  Wall.  498,  506.  Compare 
such  defendant^  verified  by  oath^  stat-  Scheffer  v.  Nat  Life  Ins.  Co.,  25 
ing  that  such  defendant  has  a  de-  Minn.  534;  New  Orleans  Nat.  Bank 
fence  arising  under  or  by  virtue  of  v,  Adams,  8  Woods,  21. 
the  Constitution,  or  of  any  treaty  or 
law  of  the  United  States." 
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character,  such  as  suits  relating  to  real  estate,  or  proceedings 
til  rem}- 

The  provision  referred  to  did  not  deprive  the  State  and 
Federal  courts  outside  of  the  district  in  which  a  national 
bank  was  established  of  jurisdiction  in  suits  brought  by  or 
against  such  bank.  And  it  was  held  that,  in  determining 
the  jurisdiction  of  the  Circuit  Courts  in  suits  brought  by  or 
against  national  banks  outside  of  the  district  in  which  they 
were  located,  they  must  be  regarded  as  citizens  of  the  State 
in  which  they  were  established.^ 

In  1882  it  was  enacted  by  Congress  ^*  that  the  jurisdiction 
for  suits  hereafter  brought  by  or  against  any  association  es. 
tablished  under  any  law  providing  for  national  banking  asso- 
ciations, except  suits  between  them  and  the  United  States,  or 
its  officers  and  agents,  shall  be  the  same  as,  and  not  other 
than,  the  jurisdiction  for  suits  by  or  against  banks  not  organ- 
ized under  any  law  of  the  United  States  which  do  or  might 
do  banking  business  where  such  national  banking  association 
may  be  doing  business  when  such  suits  may  be  begun :  and 
all  laws  and  parts  of  laws  of  the  United  States  inconsistent 
with  this  proviso  be,  and  the  same  are  hereby,  repealed."' 

§  988.  Methods  of  winding  up  Corporations  recognised  by 
Comity. — By  the  law  of  comity,  corporate  associations  formed 
in  other  States  may  sue  and  be  sued,  in  their  corporate  capa- 
city, wherever  jurisdiction  can  be  obtained  over  them.  This 
rule  is  established  in  order  to  secure  the  convenient  adminis- 
tration of  justice.     For  the  same  reason,  it  has  been  held 

^  Casey  v.  Adams,  102  U.  S.  66.  the  acts  fixing  the  jurisdiction  of 
'  See  National  Park  Bank  v.  the  Circait  Courts,  but  upon  the 
Nichols,  4  Biss.  815;  St.  Louis  Nat.  theory  that  it  was  the  intention  of 
Bank  v.  Allen,  5  Fed.  Rep.  551;  Congress,  in  chartering  a  corpora- 
Manufacturers'  Nat.  Bank  v.  Baack,  tion  for  the  purpose  of  doing  busi- 
8  Blatchf.  137 ;  Commercial  Nat.  ness  in  a  particular  State,  to  place 
Bank  v.  Simmons,  1  Flipp.  449,  it  upon  the  same  footing  as  other 
505;  Cooke  o.  State  Nat  Bank,  52  corporations  of  the  State  with  re- 
N.  Y.  96;  Davis  v.  Cook,  9  Ney.  spect  to  the  right  of  suing  in  the 
134.  Federal  courts. 

This  conclusion  was  not  reached  *  Act  of  July  12, 1882,  chap.  290, 

on  the  theory  that  a  national  bank  §  4.     See  Union  National  Bank  v. 

is  a  citizen  within  the  meaning  of  Miller,  15  Fed.  Rep.  703. 
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that,  if  a  oorporation  ia  considered  in  existence  for  the  par- 
pose  of  suing  and  being  sued  and  winding  up  its  affairs,  after 
having  been  dissolved  and  prohibited  from  further  prosecut- 
ing its  business  in  the  State  where  it  was  created,  it  will  also 
be  considered  in  existence  for  that  purpose  in  foreign  States. 
In  Hunt  V.  Columbian  Insurance  Co.,  Barrows,  J.,  said :  ^'  If 
by  law  or  usage  iu  the  courts  of  the  State  of  New  York, 
where  the  judgment  was  rendered,  the  corporation  may  still 
he  a  party  of  record,  and  suits  maintained  or  defended  in  its 
name,  though  its  affairs  there  are  under  the  guardianship  of 
the  servants  of  the  court,  it  must  be  considered  as  having  a 
qualified  existence  so  long  as  judgments  can  be  rendered  for 
or  against  it  in  the  courts  of  that  State."  ^ 

The  same  principle  was  applied  by  the  Supreme  Court  of 
the  United  States  in  Relfe  v.  Rundle.'  Under  the  laws  of 
Missouri,  where  an  insurance  company  had  been  incorporated, 
the  superintendent  of  the  insurance  department  became 
vested  with  all  the  property  of  the  company  as  its  statutory 
assignee,  upon  the  dissolution  of  the  company  by  a  decree 
of  court  The  court  held  that  the  assignee  so  appointed 
could  sue  in  the  courts  of  Louisiana  to  collect  the  assets  of 
the  company,  and  could  remove  a  case  into  the  Federal  courts 
on  the  ground  of  citizenship.  Chief  Justice  Waite  said: 
^  Relfe  is  not  an  officer  of  the  Missouri  State  court,  but  the 
person  designated  by  law  to  take  the  property  of  any  dis- 
solved life  insurance  corporation  of  that  State,  and  hold  and 
dispose  of  it  in  trust  for  the  use  and  benefit  of  creditors,  and 
other  parties  interested.  The  law  which  clothed  him  with 
this  trust  was,  in  legal  effect,  part  of  the  charter  of  the  cor- 
poration. He  was  the  statutory  auccessor  of  the  oorporation 
for  the  purpose  of  winding  up  its  affiiirs.  As  such  he  repre- 
sents the  corporation  at  all  times  and  places  in  all  matters 

1  Hnnt  V.  Columbian  InsnraDce  See  also  Michigan  State  Bank  v. 

Co.,  65  Me.  290,  204;  Life  Am.  of  Gardner,   16  Gray,  362;   National 

America  v.  Fassett,  102  111.   815;  Tmst  Co.  v.  Miller,  83  K.  J.  £q. 

Folger  9.  Columbian  Ins.  Co..  09  155,  158. 

Mass.   267.      Compare  Kincaid  v.  *  Relfe  v.  Randle,'108  U.  S.  222, 

DwineUe,    50   N.  Y.    54a;    Stur-  225 ;  Life  Aas.  of  America  v,  herj, 

ges  V.  Vanderbilt,  73  N.  Y.  384.  88  La.  Ann.  1203. 
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oonnected  with  his  trust.  He  is  trustee  of  an  express  trust, 
with  all  the  rights  which  properly  belong  to  such  a  position. 
...  He  appeared  in  Louisiana,  not  by  virtue  of  any  appoint- 
ment from  the  court,  but  as  the  statutory  succiessor  of  a  cor* 
poration  which  the  court  had  in  a  legitimate  way  dissolved 
and  put  oiit  of  existence.  He  was,  in  fact,  the  corporation 
itself  for  all  the  purposes  of  winding  up  its  affairs." 

§  989.  The  Role  of  Comity  applied  to  Quasi  Corporatioiui.  — ^ 
Every  reason  and  every  principle  underlying  the  rule  of  the 
common  law  by  which  corporations  chartered  by  foreign  States 
are  authorized  to  transact  business  and  appear  in  the  courts 
in  a  corporate  capacity,  applies  equally  to  associations  formed 
in  other  States  with  only  part  of  those  qualities  which  are 
ordinarily  attributed  to  corporations,  as,  for  example,  limited 
partnerships,  joint-stock  companies,  and  other  quasi  corpora- 
tions. The  chief  difference  between  such  associations  and 
corporations  is  in  the  name.^ 

It  has  always  been  held  that  joint-stock  companies  formed 
in  foreign  States  may,  under  the  common  law,  carry  on  busi- 
ness through  their  agents,  though  such  companies  have  all 
the  essential  characteristics  of  corporations. 

It  has  also  been  held  that,  if  a  joint«tock  company  or  large 
partnership  can,  under  the  laws  of  the  State  in  which  it  was 
formed,  sue  and  be  sued  in  a  name  which  it  has  adopted,  or 
in  the  name  of  one  of  its  oflScers,  it  may  sue  and  be  sued  in 
the  same  name  in  other  States,  unless  the  laws  in  force  where 
the  suit  is  brought  prescribe  other  remedies.' 

§  990.  The  remedies  by  which  the  rights  of  parties  may 
be  protected  and  enforced  undoubtedly  depend  upon  the 
laws  of  the  State  where  suit  is  brought.  And  the  fact  that 
the  members  of  a  partnership  must,  by  the  laws  of  the  State 
in  which  their  association  was  formed,  sue  and  be  sued  in 

^  See  suproy  §  6.  In  accordance  with  this  view,  see 

s  Maltz  V,  American  Express  Co.,  Leonardsville  Bank  v.  Willard,  25 

1  Flipp.  611.    Compare  Liverpool  N.  Y.  574, affirming  16  Abb. Pr.  Ill; 

Insurance  Co.  v.  Massachusetts,  10  East  River  Bank  r.  Judah,  10  How. 

WaU.  566,  affirming  Oliver  v.  Liv-  Pr.  185;  Case  v.  Mechanics'  Bank- 

erpool,  Ac.  Ins.  Co.,  100  Mass.  581.  ing  Ass.,  1  Sandf.  698;  Delafield  v. 

Siq^a,  §  18.  Kinney,  24  Wend.  847. 


§  991  THE  LAW  OF   PEIVATB  OORPOBATIONS.  952 

the  partnership  name  on  account  of  partnership  transactions, 
would  not  be  a  ground  for  refusing  to  permit  suits  to  be 
brought  by  or  against  the  partners  in  their  individual  names 
in  another  State.^  However,  a  partnership  or  joint-stock 
association  may  be  so  large,  or  of  such  a  character,  that  it 
would  be  very  difficult,  if  not  practically  impossible,  to  adjust 
and  enforce  the  rights  and  liabilities  of  its  members  unless 
the  association  is  permitted  by  the  courts  to  sue  and  be  sued 
through  its  officers  by  some  common  name ;  and  if  such  an 
association  may  in  the  State  where  it  is  created  sue  and  be 
sued  by  some  common  name,  the  principle  of  the  law  of  com- 
ity would  render  the  same  rule  applicable  in  other  States. 

If  an  association  is  substantially  a  corporation,  it  may  sue 
and  be  sued  as  a  corporation  in  the  Federal  courts,  and  the 
jurisdiction  of  the  courts  with  respect  to  citizenship  will  be 
governed  by  the  rules  applicable  to  ordinary  corporations, 
atthough  the  association  be  called  a  joint-stock  company  or 
partnership  in  the  State  in  which  it  was  formed.' 


PART  IL 

CORPOBATIONS  CHARTEBED  BY  SEYEBAL  STATES. 

§  991.  Relnoorporatioii  of  an  Assoolatioii  incorporated  In  an- 
other sute.  —  By  the  law  of  comity,  a  company  formed  for 
the  purpose  of  carrying  on  business  in  several  States  is  en- 
abled to  act  in  a  corporate  capacity  beyond  the  territorial 
limits  of  the  State  from  which  its  franchises  are  derived. 
The  privilege  thus  bestowed  is  a  mere  license,  revocable  at 
the  will  of  the  State.'  The  same  is  true  of  a  license  expressly 
given  to  a  foreign  corporation  by  statute.    Such  license  does 

>  Boston,  &c.  R.  R.  Co.  v.  Pear-  pool  Ins.  Co.  v,  Massachusetts,  10 

son,   128  Mass.   445.      See   supra.  Wall.  566;  Fargo  v,  McVicker,  56 

§  876.  Barb.  437.     Compare  Dinsmore  r. 

'  Malts  V.  American  Express  Co.,  Philadelphia,   &c.    R.   R.   Co.,   11 

1  Flipp.  611 ;  Fargo  v.  Louisville,  &o.  Phila.  488,  per  McKennaa,  J. 
Ry.  Co.,  6  Fed.  Rep.  787;  Liver-        •  Supra,  §970. 
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not  confer  a  new  charter  upon  the  corporators,  or  alter  their 
original  charter,  but  merely  gives  them  permission  to  carry 
out  their  enterprise  as  originally  agreed  upon ;  and,  if  granted 
without  a  consideration,  the  license  may  be  rev(^ed  at  any 
time  by  the  State.^ 

A  State  may,  however,  grant  a  complete  charter  of  incor- 
poration to  an  association,  and  confer  upon  it  all  the  rights, 
powers,  and  duties  belonging  to  other  corporations  chartered 
by  the  State,  although  the  association  may  already  have  been 
chartered  and  oi*ganized  as  a  corporation  under  the  laws  of  a 
foreign  State. 

An  act  of  the  legislature  purporting  to  reincorporate  an 
association  already  chartered  by  a  foreign  State  has  the  same 
effect  as  a  statutory  license,  so  far  as  it  involves  a  grant  of 
the  privilege  of  acting  in  a  corporate  capacity.  But  the  com- 
plete reincoiporation  of  an  association,  unlike  a  mere  license, 
implies  an  intentiop  on  the  part  of  the  legislature  to  take 
away  its  character  as  a  foreign  corporation,  and  to  place  it 
upon  the  same  footing  with  other  corporations  formed  within 
the  Stat^.  The  association  is  thus  invested  witk  all  the 
lights  and  duties  of  a  domestic  corporation  in  the  several 
States  by  which  it  has  been  chartered.  Each  charter,  when 
accepted,  becomes  a  part  of  the  constitution  of  the  com- 
pany, and  a  contract  arises  which  cannot  be  inpaired  by 
subsequent  legislation. 

§  992.  Difference  between  Relnoorporation  and  Statutory  Xd- 
oanae.  —  Whether  legislation  of  a  State  authorizing  a  foreign 
corporation  to  transact  business  within  its  jurisdiction  oper- 
ates merely  as  a  statutory  license,  or  reincorporates  the  com- 
pany and  places  it  upon  the  footing  of  a  domestic  corporation 
within  the  State,  can  be  determined  only  by  construction  of 
the  legislative  acts.  The  question  in  each  case  is  whether 
the  legislature  intended  to  place  th&  corporation  upon  the 
footing  of  a  corporation  chartered  within  the  State. 

^  Doyle  V.  Continental  Ins.  Co.,  o.  New  York,  &c.  R.  R.  Co.,  13 

94  U.  S.  585.  R.  I,  260 ;  Blackstone  Manuf .  Co. 

'  Compare  Clark  v.  Barnard,  108  v.  Inhab.  of  Blackstone,  18  Gray, 

U.  &  486;  Boston,  Ac.  B.  B.  Co.  489. 
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No  peculiar  language  is  uecessary  to  reincorporate  a  for- 
eign corporation  and  constitute  it  a  domestic  corporation 
within  the  State ;  any  language  indicating  the  will  of  the 
legislature  is  sufficient.  The  legislature  may  grant  an  origi- 
nal charter  of  incorporation  by  implication,^  and  so  it  may 
charter  and  reincorporate  an  association  already  chartered 
by  another  State,  by  implication.^ 

Accordingly,  in  considering  the  legal  status  of  an  associa- 
tion incorporated  by  similar  legislation  in  the  States  of  Ala- 
bama, Mississippi,  and  Tennessee,  Hammond,  J.,  said :  *^  It 
depends  upon  the  intention  of  the  legislature  of  Tennessee 
whether  this  corporation  is  a  Tennessee  corporation,  or  only 
the  corporation  of  another  State,  licensed  to  operate  within 
this  State.  In  creating  a  Tennessee  corporation,  it  might 
select  as  corporators  citizens  of  the  State  or  of  other  States, 
or  of  both  or  any  number  of  States,  or  it  might  incorporate 
the  same  citizens  as  were  incorporated  by  the  other  States, 
and  give  the  same  powers,  privileges,  etc. ;  or  it  might  only 
license  the  foreign  corporation  to  do  business  here  as  a  for- 
eign corporation.  We  think,  on  a  careful  reading  of  the 
whole  legislation,  that  it  was  intended  to  adopt  the  corpora* 
tion  of  Mississippi  as  a  Tennessee  corporation,  and  that,  while 
no  separate  organization  was  required,  yet  for  the  purpose  of 
jurisdiction  a  separate  corporation  was  in  fact  created,  with 
its  status  fixed  as  a  Tennessee  corporation  ;  and  for  all  pur* 
poses  it  was  intended  to  consolidate  them  to  the  only  extent 
which  can  be  done  under  our  system."  * 

§  993.  A  statutory  license  authorizing  a  foreign  corpora- 
tion to  do  business  within  the  State  does  not  alter  the  com- 


:J^ 


1  Supra^  $  is.  661;  Stout  v,  Sioux  City,  &c.  R.  R.   ^  aS^ 

«  Grangers',  Ac.  Ins.  Co.  o.Eam-  Co.,  8  McCrary,  1;  RailToad  Com--^C--- 

per,  78  Ala.  82&,  844;  Boston,  &c.  pany  v,  Harris,  12  Wall.  65. 
R.  R.  Co.  V.  New  York,  &o.  R.  R.         For   cases  in  which  legislation 

Co. ,  18  R.  1. 260 ;  Clark  v.  Barnard,  relating  to  a  foreign  corporation  was 

108  U.  S.  486;  Memphis,  &c.  R.  R.  held  to  operate  merely  as  a  statutory 

Co.  V.  Alabama,  107  U..  S.  581.  license,  see  Moore  v.  Chicago,  &o. 

•  Blackburn  v.  Selma,  &c.  R.  R.  Ry.  Co.,  21  Fed.  Rep.  817;  Wil- 

Co.,  2  Flipp.  525,  537;  Copeland  v.  kinson  v.  Delaware,  &o.  R.  R.  Co.* 

Memphis,  &c.  R.  R.  Co.,  8  Woods,  22  Fed.  Rep.  858;  and  infra,  §  999  tf. 
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pany^s  constitution,  but  merely  gives  the  company  a  legal 
right  to  act  pursuant  to  its  constitution  outside  of  the  State 
by  which  it  was  chartered.  On  the  other  hand,  the  reincorpo- 
ration of  a  corporation  chartered  by  a  foreign  State  involves 
an  alteration  of  the  constitution  of  the  company  as  originally 
formed,  and  the  creation  of  new  legal  relations.  Such  re- 
incorporation must  therefore  be  assented  to  by  the  share- 
holders before  it  can  take  effect.  * 

If  the  articles  of  agreement  by  which  an  association  is 
formed  provide  for  the  incorporation  or  reincorporation  of 
the  association  pursuant  to  the  laws  of  another  State,  the 
managing  agents  of  the  association  undoubtedly  have  au*> 
thority  to  take  such  steps  as  are  necessary  to  procure  the 
incorporation  of  the  association  pursuant  to  the  laws  of  such 
State,  and  no  further  acceptance  or  assent  is  necessary.  A 
corporation  may  also  assent  to  a  reincorporation  by  implica- 
tion, as  by  accepting  the  benefits  conferred  by  the  second 
charter,  or  by  assuming  the  franchises  which  it  confers  within 
the  jurisdiction  of  the  State  which  granted  it.  McCrary,  J., 
said :  ^*  It  is  entirely  competent  for  the  State,  by  its  legisla- 
tion, to  determine  the  mode  of  creating  corporations  within 
its  limits ;  and,  if  it  sees  fit  to  declare  that  a  foreign  corpora- 
tion may  become  a  corporation  of  the  State  by  building  a 
railroad  therein,  and  filing  a  copy  of  its  articles  of  incorpora* 
tion  with  the  Secretary  of  State,  I  have  no  doubt  that  compli- 
ance with  these  terms  constitutes  the  foreign  corporation  a 
domestic  corporation,  with  respect  to  all  of  its  transactions 
within  such  State.'*  ^ 

§  994.  The  Nature  and  Legal  Status  of  Companies  chartered 
by  several  States.  —  The  franchises  or  privileges  which  a  cor- 
poration may  exercise  within  the  jurisdiction  of  any  State 
must  in  all  cases  be  derived  wholly  from  the  laws  of  that 
particular  State.  And  this  is  equally  true,  whether  a  corpo- 
ration be  admitted  to  act  in  a  State  by  the  common  law  rule 
of  comity  merely,  or  by  an  express  statutory  license,  or  by  a 
grant  of  a  complete  charter.     The  Supreme  Court  of  Illinois 

1  Stout  «.  Sioux  City,  ko.  B.  B.  Co.,  8  McCrary,  1,  6;  s.  o.  8  Fed. 
Rep.  794. 
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said:  ^*  The  legislatures  of  this  State  and  of  Missouri  cannot 
act  jointly,  nor  can  any  legislation  of  the  last-named  State 
have  the  least  effect  in  creating  a  corporation  in  this  State. 
Hence  the  corporate  existence  of  appellants,  considered  as  a 
corporation  of  this  State,  must  spring  from  the  legislation  of 
this  State,  which  by  its  own  vigor  performs  the  act.  The 
States  of  Illinois  and  Missouri  have  no  power  to  unite  in 
passing  any  legislative  act.  It  is  impossible,  in  the  very  na- 
ture of  their  organizations,  that  they  can  do  so.  They  can- 
not fuse  themselves  into  a  single  sovereignty,  and  as  such 
create  a  body  politic  which  shall  be  a  corporation  of  the  two 
States,  without  being  a  corporation  of  each  State  or  of  either 
State.  As  argued  by  appellee,  the  only  possible  status  of  a 
company  acting  under  charters  from  two  States  is,  that  it  is 
an  association  incorporated  in  and  by  each  of  the  States,  and 
when  acting  as  a  corporation  in  either  of  the  States  it  acts 
under  the  authority  of  the  charter  of  the  State  in  which  it  is 
then  acting,  and  that  only ;  the  legislation  of  the  other  State 
having  no  operation  beyond  its  territorial  limits.''  ^ 

§  996.  But  although  each  charter  of  a  company  incorpo- 
rated by  different  States  can  operate  as  a  grant  of  franchises 
only  within  the  jurisdiction  of  the  State  enacting  it,  yet  the 
company  itself  does  not  on  that  account  cease  to  be  one  com- 
pany, having  one  undivided  enterprise.  A  company  thus 
constituted  is  in  reality  but  a  single  corporation,  formed  by 
agreement  of  its  members  for  the  purpose  of  carrying  on 
business  in  a  corporate  capacity  in  several  States.  The  sev* 
eral  charters,  taken  together,  form  the  constitution  of  the 
corporation;  and  together  they  contain  the  agreement  be- 
tween the  corporators,  by  which  the  scope  of  their  enterprise 
and  the  powers  of  a  majority  are  determined. 

^  Quincy  Bridge  Co.  v.  Adams  by  several  States,  each  State  may, 

County,  88   111.    610,  per  Justice  for   cause,  revoke    the    frauchises 

Breese ;    Commonwealth   v,   Pitts-  granted  by  it ;  and  it  seems  that  in 

burg,  &o.  R.  R.  Co.,  68  Pa.  St.  26;  such  case  the  charters  granted  by 

Port  Royal  R.  R.  Co.  v.  Hammond,  the  other  States  will  continue  un- 

58  6a.  628;  Eaton,  &o.  R.  R.  Co.  v,  impaired.    Hart  v,  Boston,  &o.  R.B. 

Hunt,  20  Ind.  467.  Co.,  iO  Comi.  689. 

Where  a. corporation  is  chartered 
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In  Covington  and  Cincinnati  Bridge  Company  v.  Mayer, 
the  Supreme  Court  of  Ohio  said :  ^^  We  are  satisfied  that  this 
corporation,  having  been  chartered  and  organized  under  the 
laws  of  both  States,  might  lawfully  hold  its  meetings  and 
transact  its  corporate  business  in  either  State.  To  hold  oth- 
erwise would  be  to  make  every  corporate  act  of  the  company 
inefiTectual,  unless  repeated  in  both  States.  Every  meeting 
of  its  stockholders  or  directors  would  have  to  be  twice  held, 
and  its  business  twice  transacted,  in  order  to  make  it  valid 
and  effectual.  TTie  truth  m,  that  this  is  a  single  corporatiofi, 
clothed  with  the  powers  of  two  corporations.  It  acts  under 
two  charters,  which  in  all  respects  are  identical,  except  as  to 
the  source  from  which  they  emanate.  What  is  authorized 
by  one  of  these  charters  is  authorized  by  both.  What  may 
lawfully  be  done  under  one  may  lawfully  be  done  under  both. 
Otherwise,  a  corporation  with  two  charters  has  less  power 
and  privilege  in  many  respects  than  a  corporation  with  a 
single  charter."^ 

§  996.  For  the  purposes  of  acting,  contracting,  suing,  and 
being  sued,  a  company  incorporated  under  the  laws  of  sev- 
eral States  is  a  single  corporation,  both  in  fact  and  in  law. 
Thus,  if  a  railroad  company  incorporated  in  three  States 
and  a  domestic  corporation  in  each  State  should  execute 
a  mortgage  upon  its  entire  property  in  all  of  the  States, 
the  Circuit  Court  of  the  United  States  in  either  State  would 
have  juiisdiction  to  foreclose  the  mortgage,  and  order  a  sale 
of  the  entire  property  in  all  the  States.  Separate  suits  in 
the  several  States  would  not  be  necessary.^  A  corporation 
chartered  by  several  States  may,  by  the  use  of  a  fiction, 
be  regarded  as  a  distinct  coi'poration  in  each  State,  within 
the  purpose  and  meaning  of  particular  laws  by  which  it  may 
be  affected.  Thus,  it  may  be  treated  in  each  State  as  a  cit- 
izen of  that  State  only  in  determining  the  jurisdiction  of 
the  Federal  courts,  or  the  application  of  special  rules  of  prac- 

1  81  Ohio  St.  %2b,per  Welch,  J.;    Wilmer  v.  Atlanta,  &c.  By.  Ck>.,  2 
Covingioii  0.  Covington,  &c.  Bridge    Woods,  417. 
Co.,  10  Bush  (Ky.),  09;  Bailroad        >  Blackburn  v,  Selma,  &c.  R.  B. 
Co.  V.  Harris,  12  Wall.  82.     See-  Co.,  2  Flipp.  625. 
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tice.^  Bat  this  does  not  alter  the  fact  that  such  a  corpora- 
tion is  really  a  single  association,  upon  whom  several  States 
have  conferred  franchises,  and  who  have  associated  for  the 
purpose  of  carrying  on  business  in  each  of  the  States,  under 
the  franchises  which  they  are  entitled  to  exercise  within  its 
jurisdiction.' 

§  997.  The  Charter  of  a  Corporatioa  Inoorporated  In  sereral 
States.  —  The  constitution  of  a  corporation  cannot  be  altered 
without  the  unanimous  consent  of  its  shareholders.  A  State 
may  grant  to  a  company  incorporated  in  another  State  a  new 
charter  of  franchises ;  but  it  cannot  impair  the  contract  be- 
tween the  shareholders  of  the  company,  ^r  enable  the  major- 
ity to  depart  from  the  original  purposes  upon  which  the 
shareholders  have  unanimously  agreed.  The  purposes  of  a 
corporation  cannot  be  altered  or  extended,  either  at  home  or 
abroad,  without  the  consent  of  every  member.^ 

It  is  clear  that  one  association  cannot  have  two  constitu- 
tions. A  corporation  may  possess  franchises  under  charters 
granted  by  several  States;  but  there  can  be  only  one  funda- 
mental agreement  between  its  members.  An  alteration  of 
this  fundamental  agreement  in  one  State  necessarily  involves 
an  alteration  of  the  character  of  the  company,  wherever  it 
be.  Hence  it  follows,  that  a  corporation  carrying  on  busi- 
ness in  several  States  cannot  lawfully  alter  its  character  or 
constitution  under  a  charter  granted  by  either  State,  without 
obtaining  the  consent  of  the  other  State  also.     It  is  not  ne- 

^  Infra^  §  999.  ration  is   inoorporated   by  seTeral 

'  It  is  undoubtedly  conceivable  States,  and  there  is  no  benefit  to 

that  a  number  of  persons  should  in  be  gained  by  introducing  such  a 

fact  form  two  exactly  similar  asso-  notion  through  a  fiction.    It  would 

ciations  having  the  same  member-  be  extremely  difficult  to  adjust  and 

ship,    the   same   constitution,    the  enforce  the  rights  and  obligations  of 

same  officers  and  agents,  and  the  a  corporation  chartered  by  several 

same  places  of  business.     And  it  States,  according  to  the  established 

is  conceivable   that  any  act  per*  rules  of  law  and  procedure,  if  it 

formed  by  either  of  these  associ-  were  in  fact  a  union  of  sevend  dis- 

ations   should,   by   agreement,  be  tinct  associations, 
deemed  binding  upon  the  other  as-        *  Aspinwall  v.  Ohio^  &o.  R.  R. 

soctation  also.    But  this  is  certainly  Co.,  20  Ind.  492. 
not  really  the  case  where  a  corpo- 
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cessary  that  this  consent  be  evidenced  by  an  express  grant  of 
authority ;  it  may  be  implied  from  the  original  charter  granted 
to  the  company,  or  from  the  general  law  of  comity.^ 

An  opinion  has  been  intimated,  that,  where  several  States 
join  in  incorporating  the  same  company,  a  contract  arises  be- 
tween the  several  States,  as  well  as  between  each  State  and 
the  company.'  This  may  be  true  in  certain  cases ;  but  it  is 
difficult  to  perceive  how  a  contract  between  two  States  can 
result  from  the  mere  fact  that  both  States  have  granted  a 
charter  to  the  same  com{)any.  It  is  certainly  not  clear  what 
the  terms  of  this  contract  would  be. 

§  998.  Application  of  Statutes.  —  A  company  incorporated 
under  the  laws  of  several  States  has  been  held  to  be,  in  each 
State,  a  corporation  created  by  that  State,  within  the  mean- 
ing of  its  revenue  laws.  Thus,  a  corporation  chartered  by 
the  State  of  Indiana,  and  afterwards  invested  with  a  new 
charter  by  the  State  of  Illinois,  is  an  Illinois  corporation, 
within  the  meaning  of  a  statute  of  Illinois  purporting  to  tax 
all  corporations  created  under  the  laws  of  that  State.'  It  is 
obviously  a  reasonable  construction  of  a  statute,  purporting 
to  regulate  all  railroad  companies  incorporated  by  a  State, 
to  hold  that  such  statute  applies  to  foreign  companies  rein- 
corporated by  the  State,  or  permitted  to  exercise  their  fran* 
chises  and  operate  a  line  of  road  within  its  territory  1^ 

1  Compare  Corington  v.  Coving-  Covington  v.  Covington,  &c.  Bridge 

ton,  &c.  Bridge  Co.,  10  Bush,  69,  Co.,  10  Bush,  69;  Hart  v.  Boston, 

79 ;  Atty.-Gen.  v.  Boston,  Ac.  B.  R.  &c.  R.  R.  Co.,  40  Conn.  539.- 

Co.,  109  Mass.  99;  Commonwealth  *  Railroad  Co.  v.  Vance,  96  U.  S. 

V.  Pittsburg,  &c.  R.  R.  Co.,  58  Pa.  460;  and  see  Quincy  Bridge  Co.  v. 

St.  26,  42;    Fisk  v.  Chicago,   &a  Adams  County,  88  111.  619;  State 

R.  R.   Co.,  63  Barb.  616;   Atty.-  v.  Metz,  32  N.  J.  Law,  199;  Gos- 

Gen.  V.  Petersburg,  &o.  R.  R.  Co.,  horn  v.   Ohio    County,  1  W.  Va. 

6  Ired.  472,  473.  308;  Baltimore,  &c.  R.  R.  Co.  v. 

*  Brocket  v.  Ohio,  &c.  R.  R.  Co.,  Marshall  County,  3  W.   Va.   319. 

14  Pa.  St.  244;  Cleveland,  &c.  R.  R.  Compare    Blackstone   Manuf.    Co. 

Co.  V.  Speer,  66  Pa.  St.  326.     See  v.  Inhab.  of  Blackstone,  13  Gray, 

Chesapeake,  &o.  Canal  Co.  v.  Bal-  488. 

timore,  &o.  R.  R.  Co.,  4  G.  &  J.  ^  McGregor  v,  Erie  Ry.  Co.,  35 

1,   128-160,  and  compare  dissent-  N.J.  Law,  116;  Sage  v.  Lake  Shore, 

ing  opinions  of  Archer  and  Dor-  &o.  Ry.  Co.,  70  K.  T.  220.    Com* 

sey,  JJ.,  pp.  208-225,  249-257;  also  pare  Phillipsburgh  Bank  o.  Laoka« 


§  999  THE  LAW  OF  PRIVATE  OOBPORATIONS.  960 

If  a  company  has  been  incorporated  under  the  laws  of  sev- 
eral States,  it  may  be  served  with  process  in  either  State,  as 
if  it  were  a  corporation  of  that  State  alone.^ 

§  999.  Citiseiuihip  with  regard  to  the  Jurisdiction  of  the  Gir- 
cQit  Courts.  —  In  applying  the  constitutional  provision  and 
acts,  of  Congress  conferring  junsdiction  upon  the  Circuit 
Courts  of  the  United  States,  the  shareholders  or  members  of 
a  corporation  must  be  conclusively  presumed  to  be  citizens 
of  the  State  or  country  under  the  laws  of  which  the}'  were 
incorporated.  Practically,  therefore,  a  corporation  must  be 
treated  as  a  citizen  of  the  State  in  which  it  was  formed.' 

The  franchises  which  a  corporation  chartered  by  several 
States  can  exercise  in  either  State  must  be  derived  from  the 
laws  of  that  State  alone.^  And  it  has  been  decided  that, 
for  the  purpose  of  determining  the  jurisdiction  of  the  Circuit 
Courts,  a  corporation  chartered  by  several  States  must,  when 
sued  in  either  State,  be  treated  as  a  citizen  of  that  State 
alone.  Thus,  a  corporation  chartered  by  the  States  of  Illi- 
nois and  Wisconsin  may  be  sued  in  the  Circuit  Court  in 
Wisconsin,  by  a  citizen  of  Illinois,  as  if  the  company  were 
a  citizen  of  Wisconsin  only.  The  Supreme  Court  of  the 
United  States  said :  ^  In  Wisconsin  the  laws  of  Illinois  have 
no  operation.  The  defendant  is  a  corporation,  and  as  such  a 
citizen,  of  Wisconsin,  by  the  laws  of  that  State.  It  b  not 
there  a  corporation  or  a  citizen  of  any  other  State.  Being 
there  sued,  it  can  only  be  brought  into  court  as  a  citizen  of 
that  State,  whatever  its  status  of  citizenship  elsewhere.*'  ^ 

wanna  R.  R.  Co.,  27  N.  J.  Law,  206;  >  Supra,  §  975. 

Martin  v.  Mobile,  &o.  R.  B.  Co.,  *  Supra,  §  959. 

7  Bush  (Ky.),  116.  «  Railway  Co.   v.  Whitton«   13 

^  Richardson    v.  Vermont,   &o.  Wall.   283.     To  the  same  effect, 

R.  R.  Co.,  44  Vt.  613;  Gardner  o.  see  Muller  v.  Bows,  94  U.  S.  447; 

James,  5  R  I.  235;   Maryland  v,  Colglazier   v.    LooisviUe,  &c,    Ry. 

Northern  Central  Ry.  Co.,  18  Md.  Co.,  22  Fed.  Rep.  568;  Minot  v. 

193;  and  see  Railroad  Co.  v.  Harris,  Philadelphia,  &c.  R.  R.  Co.,  2  Abb. 

12  Wall.   65,   83;    Baltimore,  &c.  (U.  S.)  323;  18  Wall.  206.      See 

R.  R.  Co.  V.  Gallahue's  Admr.,  12  also   Memphis,  &o.   R.  R.  Co.   v. 

Gratt.  658;  Baltimore,  &c.  R.  R.  Alabama,   107  U.  S.   581  ;   Ohio, 

Co.  V.  Wightman's  Admr.,  29  Gratt.  &c.  R.  R.  Co.  v.  Wheeler,  1  Black, 

431.  297;  Comity  of  Allegheny  v.  Cleve- 


<^   s^ 
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§  999  a.  However,  ihe  recognition  of  a  foreign  corporation/ 
by  statute,  or  the  grant  of  a  statutory  license  authorizing  a 
foreign  corporation  to  act  throughout  the  territory  of  a  State, 
does  not  enable  the  Circuit  Courts  of  the  United  States  toi 
take  juiisdiction  of  suits  brought  by  or  against  such  corpora- 
tion, as  if  it  were  a  citizen  of  the  State.  For  this  purpose, 
it  is  necessary  that  the  company  be  fully  reincorporated,  or, 
in  other  words,  that  it  be  placed  upon  the  same  footing  as  a 
domestic  corporation  under  the  laws  of  the  State  in  which 
the  suit  is  brought.^ 

§  1000.  Consolidatioa  of  Corporatioiui  under  the  Zawb  of 
different  States.  —  A  consolidation  of  several  corporations 
into  one  involves  the  formation  of  a  new  corporation  out  of 
the  united  shareholders  of  the  old.^  Companies  originally 
chartered  by  different  States  may  be  thus  united  into  a  sin- 
gle corporation,  by  virtue  of  legislation  passed  in  each  of  the 
States.^  In  such  case  the  new  company  becomes  invested 
with  all  the  rights  and  duties  of  a  corporation  in  each  State; 
but  the  franchises  of  the  company  in  each  State  are  derived 
from  the  legislation  of  that  State  alone.^ 

land,  &C.R.R.  Co.,51  Pa.  St  228;  65,  83;  Railway  Co.  v.  Wbitton, 

Home  V.  Boston,  &c.  R.  R.  Co.,  18  18  Wall.  270,  285 ;  Baltimore,  &o. 

Fed.  Rep.  50.  R.  R.  Co.  v.  Noell,  32  Gratt.  894; 

The  following  cases  seem  to  have  Blackburn  v.  Selma,  &o. '  R.  R. 
been  decided  incorrectly:  Nashua,  Co.,  2  Flipp.  525;  Stout  ».  Sioux —^^^ 
&c.  R.  R  Co.  V.  Boston,  &c.  R.  R  City,  &c.  R.  R.  Co.,  8  McCrary,  1; 
Co.,  8  Fed.  Rep.  458;  8.  c.  19  Fed.  Moore  v.  Chicago,  &c.  Ry.  Co.,  21 
Rep.  804;  Pacific  Railroad  o.  Mis-  Fed.  Rep.  817;  Copeland  v.  Mem- 
souri  Pacific  Ry.  Co.,  23  Fed.  Rep.  phis,  &o.  R.  R.  Co.,  3  Woods,  651; 
565.  See  also  the  dicUi  in  Stout  v.  Memphis,  &c.  R.  R.  Co.  v.  Ala- 
Sioux  City,  &o.  Ry.  Co.,  8  Fed.  bama,  107  U.  S.  581. 
Rep.  794.                 *  s  Supra,  §  942. 

^  Insurance  Co.  v.  Francis,  11  *  See  Bishop  v.  Brainerd,  28 
Wall.  210.  See  Doyle  o.  Conti-  Conn.  298,  299. 
nental  Ins.  Co.,  94  U.  S.  535;  ^  Racine,  &o.  R.  R.  Co.  v.  Farm- 
Hatch  0.  Chicago,  &c.  R.  R.  Co.,  6  ers'  L.  &  T.  Co.,  49  111.  849,  350; 
Blatchf.  105;  Williams  v.  Missouri,  Philadelphia,  &c.  R.  R.  Co.  v. 
&c.  Ry.  Co.,  3  Dill.  267;  Pomeroy  Maryland,  10  How.  376;  Mead  v. 
V.  New  York,  &c.  R.  R.  Co.,  4  New  York,  &c.  R.  R.  Co.,  45  Conn. 
Blatchf.  120;  Stevens  o.  Phoenix  199;  Quincy  Bridp^e  Co.  v.  Adams 
Ins.  Co.,  41  N.  Y.  149.  Compare  County,  88  III.  619;  Eaton,  &c. 
Co.  V.  Harris,  12  Wall.  R.  R.  Co.  v.  Hunt,  20  Ind.  459; 
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§  1001.  A  corporatioD  formed  by  consolidatioii  of  Beveral 
companies  under  the  laws  of  different  States  must,  while 
in  either  State,  be  treated  as  a  citizen  of  that  State  alone 
in  determining  the  jorisdiction  of  the  Circuit  Courts  of 
the  United  States.^  And  such  company  will  generally  be 
cou8idei*ed  in  each  State  as  a  corporation  created  or  char- 
tered by  that  State,  within  the  purview  of  its  legislative 
enactments.' 

Gardner  v,  James,  6   R.  I.  286;        '  Qtunoy  Bridge  Co.  v.  Adams 

Maryland  o.  Northern  Central  By.  County,  88  Dl.  619;  Sage  v.  Lake 

Co.,  18  Md.  193.  Shore,  &e.  By.  Co.,  70  N.  Y.  220; 

1  MuUer  v.  Bows,  94  U.  S.  447 ;  Ohio,  &c.  B.  B.  Co.  v.  Weber,  96 

Blackburn  v.  Selma,  &c.  B.  B.  Co.,  HI.  443;  Chicago,  &c.  By.  Co.  v, 

2  Flipp.  525.    And  see  cases  mpra^  Auditor-General,  58  Mich.  79. 
S999. 
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CHAPTER  XIV. 

LOSS  OF  THE  CORPORATE  FRANCHISES  AND  DISSOLUTION 

OF  CORPORATIONS. 

§  1002.  Difforanoe  between  DiMolution  and  Lom  of  Franofaleee. 
—  There  is  a  broad  and  fundamental  distinction  between  the 
dissolution  of  a  corporation  and  the  loss  of  its  franchise  or 
legal  right  to  exist.  Much  confusion  may  be  avoided  by 
bearing  in  mind  this  distinction. 

A  private  corporation,  as  has  been  pointed  out,  is  a  vol- 
untary association  of  individuals.^  This  association  may  un- 
doubtedly continue  to  exist,  as  a  matter  of  fact,  after  its 
franchise  or  legal  right  to  exist  has  expired  or  been  extin- 
guished. A  corporation  continuing  to  carry  on  business  after 
its  franchise  has  expired  or  been  extinguished  would,  in  tech- 
nical language,  be  a  corporation  defacto^  but  not  dejure. 

To  continue  the  operations  of  a  corporation  after  its  legal 
right  to  exist  has  ceased,  is  undoubtedly  prohibited  by  the 
common  law,  and  the  validity  of  the  acts  and  transactions  of 
the  corporation  under  these  circumstances  would  be  afiTected 
by  the  legal  prohibition.  Such  a  corporation  would  certainly 
possess  no  special  powers,  like  the  power  of  condemning 
property,  which  the  law  confers  only  upon  corporations  ex- 
isting by  legal  right.'  But  the  courts  cannot  reasonably 
ignore  the  existence  of  such  a  corporation,  if  it  is  an  immuta- 
ble fact ;  nor  would  the  acts  and  dealings  of  the  corporation 
necessarily  be  legally  ineffective*  or  its  contracts  of  no  bind- 
ing force.^ 

^  See  supra^  §  7.  *  See  iupra,  Jg  741,  750  et  teq, 

<  Re  Brooklyn,  &o.  Ry.  Co.,  72  St.  Louis  Gas  Light  Co.  v.  City  of 

N.  T.  245;  81  N.  Y.  69;  Brooklyn  St.  Loois,  11  Mo.  App.  55;  Briggs 

Steam  Transit  Co.  v.  Brooklyn,  78  v.  Cape  Cod,  &c.  Canal  Co.,  187 

N.  Y.  524;  and  see  $upra^  {  988.  Mass.  71. 

TOL.  11.  —  27 
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On  the  other  hand,  a  corporation  may  be  dissolved  de  facto 
before  its  legal  right  to  exist  has  expired,  and  before  it  is  dis- 
solved de  Jure.  Thus,  if  all  the  shareholders  of  a  corporation 
should,  by  unanimous  agreement,  cancel  their  shares,  wind 
up  the  company's  business,  and  disband  the  organization, 
before  their  charter  had  expired,  the  association  would  no 
longer  exist  as  a  matter  of  fact;  but  under  these  circum* 
stances  the  courts  would  still  deem  the  corporation  in 
existence,  and  use  the  fiction  of  a  corporate  entity  for  the 
convenient  administration  of  justice.^ 

§  1008.  If  the  charter  of  a  corporation  limits  its  existence 
to  a  definite  period  of  time,  the  franchise  or  right  to  exist 
would  expire  at  the  time  limited,  and  ordinarily  the  agreement 
of  the  shareholders  would  expire  also.  Hence,  the  corpora- 
tion would  cease  to  exist  de  factOj  as  well  as  de  jure^  at  the 
time  fixed  by  the  charter,  just  as  a  limited  partnership  would 
cease  to  exist  at  the  expiration  of  the  time  fixed  by  the 
articles  of  copartnership.^  If  the  shareholders  of  the  corpo- 
ration should  preserve  the  corporate  organization,  and  con- 
tinue the  company*s  operations  after  the  expiration  of  their 
charter,  the  corporation  would  be  a  corporation  de  facto  ex- 
isting without  legal  right.  The  same  would  be  true  if  the 
franchise  conferred  by  the  charter  should  for  any  reason  cease 
before  the  agreement  between  the  shareholders  constituting 
the  corporation  has  expired.' 

The  franchise  to  exist  and  carry  on  business  as  a  corpora- 
tion continues  indefinitely,  unless  the  time  of  its  duration 
is  expressly  limited  in  the  grant.  If  the  corporation  should 
be  guilty  of  any  wrongful  act  or  neglect  of  duty  which  would 
give  the  State  a  right  to  declare  the  franchise  forfeited,  the 
franchise  would  nevertheless  continue  until  the  forfeiture  has 
been  claimed  and  enforced  by  the  State,  through  the  proper 
legal  proceedings.  The  commission  of  a  wrongful  act  or  ne- 
glect of  duty  by  a  corporation  would  evidently  not  per  se  put 
an  end  to  the  actual  existence  of  the  corporate  association. 

1  /fi/ra,  §1011.  Canal  Co.,  187  Mass.  71;  Walla- 

s  Infra,  §  1006.  met  Falls  Canal,  &o.  Co.  «.  Kit- 

*  See  Briggs  v.  Cape  Cod,  &c.    tridge,  5  Sawy.  44. 
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§  1004.  How  a  Corporatton  maybe  dlMolved.  —  An  ordinary 
business  corporation  may  cease  to  do  business,  and  wind  up 
its  affairs,  whenever  a  majority  of  the  shareholders  deem  this 
to  be  advisable  ;^  but  the  franchises  conferred  upon  the  share- 
holders b)"  the  State  are  not  extinguished  by  a  mere  cessation 
of  business  thus  brought  about.  The  company  still  continues 
to  be  a  corporation  in  the  eye  of  the  law,  and  may  sue  and 
be  sued  in  that  capacity ;  and  it  is  possible  that  a  corpora- 
tion which  has  voluntarily  ceased  to  do  business,  and  sold  out 
its  property,  may  in  certain  cases  recognize  and  begin  its 
business  anew,  if  this  appear  desirable  to  a  majority  of  the 
shareholders.' 

A  corporation  can  be  dissolved,  and  its  existence  wholly 
terminated,  only  by  extinguishment  of  the  corporate  fran- 
chise conferred  by  the  State  upon  the  body  of  corporators ; 
for  so  long  as  this  franchise  exists  the  company  continues  to 
be  a  corporation  in  legal  contemplation,  and  may  sue  and  be 
sued  in  that  capacity.  The  dissolution  of  a  corporation,  and 
extinction  of  its  franchises,  may  occur  in  either  of  the  follow- 
ing ways :  — 

First.    By  expiration  of  the  charter. 

Secondly.  By  failure  of  any  essential  part  of  the  corpo- 
rate organization,  provided  it  cannot  be  restored. 

Thirdly.  By  dissolution  and  surrender  of  the  franchises 
with  the  consent  of  the  State. 

Fourthly.  By  legislative  enactment,  if  no  constitutional 
provision  be  violated. 

Fifthly.  By  forfeiture  of  the  franchises  and  judgment  of 
dissolution  obtained  in  a  proper  judicial  proceeding. 

§  1005.  Dissolution  by  Bzpiration  of  the  Charter.  —  If  a  cor- 
poration was  chartered  to  exist  during  a  limited  period  of 
time,  or  until  a  certain  day,  its  existence  will  cease  upon  the 
expiration  of  the  time  or  the  occurrence  of  the  day  prescribed 
by  the  charter.^    There  is  no  difference  in  this  respect  be- 

1  Supra,  §  413.  •  People  v.  Walker,  17  N.  Y.  602; 

*  See  Featherstonhangh  v.   Lee  La  Grange,  &o.  R.  B.  Co.  o.  Rainey, 

Moor,  &c.  Clay  Co.,  L.  R.  1  £q.  7  Coldw.   (Tenn.)  432  ;   Bank   of 

818;  and  compare  <ti;»ro,  {867.  Missiesippi  v.  Wrenn,  8  Sm.  &  HI 
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tween  a  corporation  and  a  copartnership  formed  by  agree< 
ment  of  its  members  to  continue  during  a  limited  time,  except 
that  in  case  of  a  copartnership  the  existence  of  the  association 
may  be  extended  by  unanimous  consent  of  its  members  be- 
yond the  time  first  agreed  upon,  while  the  lawful  existence 
of  a  corporation  cannot  be  continued,  even  by  unanimous 
consent  of  its  members,  after  their  franchise  of  acting  in  a 
corporate  capacity  has  expired. 

§  1006.  Charters  limited  by  a  Conttngenoy.  —  It  is  clear 
that,  by  the  use  of  apt  words  in  the  charter  or  statute  under 
which  a  corporation  is  formed,  its  franchises  may  be  so  limited 
that  they  shall  expire  upon  the  happening  of  any  prescribed 
event  or  contingency.^  A  distinction  must,  however,  be  ob- 
served between  words  limiting  the  existence  of  a  corporation 
until  the  happening  of  a  prescribed  event,  and  a  provision 
making  the  happening  of  an  event  a  cause  for  declaring  a 
forfeiture  of  the  charter  as  upon  condition  subsequent.  In 
the  former  case,  the  charter  will  expire  of  itself  by  its  own 
limitation,  but  in  the  latter  case  a  judicial  determination  of 
the  ground  of  forfeiture  is  required  before  the  corporation 
becomes  dissolved  ' 

Thus,  it  has  been  held  that,  if  the  charter  of  a  railroad  com- 
pany contains  a  proviso  that  unless  the  company  shall  begin 
and  complete  its  road  within  a  certain  period  of  time  ^^its 

791;  Bank  of  Galliopolis  v.  Trim-  as,  for  instance,  in  twenty  years, 

ble,  6  B.  Monr.  601 ;  Asheville  Di-  there  can  be  no  doubt  that  when 

yision  No.  16  v.  Aston,  92  N.  Car.  that  period  of  time  expires  the  ooiv 

578.   Compare  Grand  Rapids  Bridge  poration  is  dissolved.      Bat  when 

Co.  V,  Prange,  35  Mich.  400.  the  continuance  of  the  corporation 

As  to  the  construction  of  a  pro-  beyond  a  fixed  time  is  made  to  de- 
vision  in  the  charter  of  a  corpora-  pend  upon  the  performance  of  a 
tion  limiting  its  duration,  see  iupra^  given  condition,  there  can  be  no 
§  418.  doubt  that  the  non-performance  of 

^  Brooklyn  Steam  Transit  Co.  v.  the  condition  is  a  mere  ground  of 

City  of  Brooklyn,  78  N.  Y.  524;  forfeiture.     This,  however,  can  be 

Sturges  V,  Vanderbilt,  78  N.  Y.  884.  taken    advantage   of  only  by  the 

>  In  La  Grange,  &c.  R.  R.  Co.  State  in  a  proceeding  in  the  nature 

9.  Rainey,  7  Coldw.  (Tenn.)  482,  of  a  quo  warranto^  and  the  exist- 

McClain,  J.,  said:  **If  the  act  of  ence  of  tiie  corporation  can  never 

incorporation  fixes  a  definite  time  be  collaterally  called  in  qaestioii.^ 

in  which  the  charter  shall  exjttrey  See  mfra^  §  1015. 
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corporate  existence  and  powers  shall  cease,"  the  corporation 
will  lose  its  franchises  without  a  judgment  of  forfeiture,  if  it 
does  not  build  the  road  within  the  prescribed,  time.^ 

On  the  other  hand,  a  provision  in  a  charter  fixing  the  time 
within  which  the  corporation  shall  construct  certain  works 
does  not  of  itself  operate  as  a  limitation  upon  the  continuance 
of  the  franchises ;  and  a  failure  on  the  part  of  the  company 
to  comply  with  the  provision  would  be  merely  a  ground  of 
forfeiture  by  judicial  proceedings.^  So  it  has  been  held  that, 
if  an  act  of  incorporation  declares  that  in  default  of  fulfilling 
a  specified  condition  the  corporation  shall  be  dissolved,  this 
means  dissolved  in  the  usual  manner,  by  judicial  proceedings 
and  decree  of  forfeiture.' 

§  1007.  Bffact  of  fha  ZiOM  of  Corporate  Organlxatioa.  —  It 
was  settled  at  an  early  day,  that  a  corporation  aggregate  be* 
comes  dissolved  whenever,  by  the  happening  of  any  event  or 
contingency,  it  becomes  unable  to  continue  the  organization 
necessary  to  its  corporate  action.^  In  Philips  v.  Wickham,^ 
Chancellor  Walworth  said :  ^*  If  a  corporation  consists  of  sev- 
eral integral  parts,  and  some  of  those  are  gone,  and  the  re- 
maining parts  have  no  power  to  supply  the  deficiency,  the 
corpoi-ation  is  dissolved.  As  in  the  case  in  RoUe  (1  Roll. 
Abr.  514, 1.),  where  the  corporation  was  to  be  composed  of 

>  Matter  of  BrooklyB,  &e.  Ry.  Wend.  382.     And  see    Matter   of 

Co.,  72  N.  Y.  245;  81  N.  Y.  69;  Reformed     Presbyterian     Church, 

Brooklyn  Steam  Transit  Co.  v.  City  7  How.   Pr.  476  ;    Mclntire  Poor 

of  Brooklyn,  78  K.  Y.  524;   Oak-  School  v.  Zanesville  Canal,  &c.  Co., 

land  R.   R.   Co^  v.  Oakland,   &o.  9  Ohio,  203 ;  Chesapeake,  &c.  Canal 

R.  R.  Co.,  46  Cal.  865;    Sala  v.  Co.  v.  Baltimore,  &c.  R.  R.  Co.,  4 

City  of   New   Orleans,  2   Woods,  6.  &  J.  1. 

188;  Dane  v.  Yonng,  61  Me.  160.        «  2  Kyd,  447.     In  Rex  v.  Pas* 

See,  however,  Briggs  o.  Cape  Cod,  more,  8  T.  R.  245,  BuUer,  J.,  said: 

&c.  Canal  Co.,  137  Mass.  71;  Wal-  **  I  am  of  opinion  that,  whenever 

lamet  Falls  Canal,  &c.  Co.  v.  Kit-  a  corporation  is  reduced  to  such  a 

tridge,   5    Sawy.   44;   Atchafalaya  state  as  to  be  incapable  of  acting 

Bank  v.  Dawson,  13  La.  497.  or  continuing  itself,  it  is  dissolved." 

*  Chesapeake,  &c.  Canal  Co.  v.  See  Rex  v,  Morris,  4  East,  17. 
Baltimore,  &c.  R.  R  Co.,  4  6.  &        •  Philips  v.  Wickham,  1  Paige, 
J.  1,  121-127;  State  v.  Pagan,  22  596,597;  2  Kyd, 448;  Sleeo.Bktom, 
La.  Ann.  546.  5  Johns.  Ch.  377. 

*  People  V.    Manhattan   Co.,  9 
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a  certain  number  of  brothers  and  a  certain  number  of  sisters, 
and  all  the  sisters  were  dead,  and  it  was  admitted  that  all 
grants  and  acts  done  by  the  brothers  afterwards  were  void ; 
for  after  the  sisters  were  dead,  it  was  not  a  perfect  corpora- 
tion. But  the  case  which  is  immediately  afterwards  stated 
by  Rolle  shows  that,  if  the  brothers  had  possessed  the  power 
of  appointing  other  sistei-s  in  the  place  of  those  who  were 
dead,  the  corporation  might  have  been  revived.'* 

§  1008.  The  rule  stated  in  the  preceding  section  was  first 
applied  to  municipal  and  ecclesiastical  corporations,  whose  or- 
ganization frequently  consisted  of  several  distinct  parts  which 
could  be  perpetuated  only  according  to  prescribed  methods. 
But  it  can  have  very  httle  application  to  corporations  organ- 
ized as  stock  companies  are  in  modern  times,  with  transferable 
shares,  and  whose  necessary  officers  and  agents  may  be  ap- 
pointed by  vote  of  the  shareholders.  In  Rose  v.  Turnpike 
Company,^  Sergeant,  J.,  said :  ^^  Our  corporations  bear  little 
resemblance  to  the  English  municipal  corporations,  either  in 
design  or  constitution.  The  present,  like  many  of  our  incor- 
porations for  civil  purposes,  either  by  special  act  of  Assembly 
or  under  the  act  of  1791,  is  not  a  corporation  composed  of 
several  integral  parts.  The  stockholders  constitute  the  com- 
pany, and  the  managers  and  officers  are  their  agents,  necessary 
for  the  conduct  and  management  of  the  affairs  of  the  com- 
pany, but  not  essential  to  its  existence  as  such,  nor  forming 
an  integral  part.  The  corporation  exists  per  se  so  far  as  is 
requisite  to  the  maintenance  of  peipetual  succession,  and 
holding  and  preserving  its  franchises.  The  non-existence  of 
the  managers  does  not  imply  the  non-existence  of  the  corpo- 
ration. The  latter  is  dormant  during  that  time;  its  fran- 
chises are  suspended  for  want  of  the  means  of  action ;  but  the 
capacity  to  restore  its  functionaries  by  means  of  elections 
remains.'' 

It  may  therefore  be  stated  as  a  general  rule,  that  an  ordi- 
nary private  corporation  composed  of  shareholders  does  not 
lose  its  franchises  or  become  legally  dissolved  merely  by  dis- 
continuing its  business,  and  failing  to  appoint  officers  and 
^  Rose  0.  Tarnpike  Co.,  3  Watts  (Pa.),  48. 
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agents ;  a  new  organization  may  be  brought  about,  and  new 
oflScers  be  chosen,  by  vote  of  the  shareholders  at  a  duly  called 
meeting.^ 

§  1009.  Death  of  Members.  —  It  is  a  self-evident  proposition, 
that  a  corporation  cannot  exist  without  members  or  corpora- 
tors to  compose  it.  It  was  therefore  held  at  an  early  day,  that, 
if  ^  the  members  of  a  corporation  should  die,  the  corpora- 
tion must  necessarily  be  dissolved.  Kyd  said :  *^  That  a  corpo- 
ration aggregate  is  dissolved  by  the  death  of  aU  its  members, 
is  a  proposition  so  plain  that  it  seems  ludicrous  to  mention  it, 
and  yet  an  authority  has  been  cited  in  support  of  it."  ^ 

This  rule  still  applies  to  clubs  and  other  societies,  whose 
members  must  be  elected  by  vote  of  the  existing  members. 
But  it  has  no  application  to  a  corporation  whose  membership 
is  represented  by  shares  of  stock,  which  may  be  transferred 
by  assignment  or  inheritance.  Such  a  corporation  can  never 
be  without  members,  for  the  shares  and  franchises  of  the  sev- 
eral members  pass  by  assignment,  bequest,  or  descent,  and 
must  ever  belong  to  some  persons,  who  for  the  time  will  be 
members  of  the  corporation.^  The  decease  of  all  the  share- 
holders in  such  a  corporation  therefore  does  not  terminate  its 
existence ;  and  it  is  well  settled  that  all  the  shares  in  a  cor- 


1  Barren  Creek  Ditching  Co.  v.        While  a  corporation  which  has 

Beck,  00  Ind.  247;  State  9.  Barron,  wound  ap  its  business  is  not  dis- 

58  N.  H.  870;  Lehigh  Bridge  Co.  solved   in  legal   contemplation,  it 

V,  Lehigh  Coa^  &o.  Co.,  4  Rawle,  would  ordinarily  not  have  a  right 

28 ;   Commonwealth  v.  Cullen,  13  to  begin  the  business  of  the  oom- 

Pa.  St.  183 ;   Philips  v.  Wickham,  pany  anew,  as  this  would  be  a  de- 

1  Paige,  590  ;    Slee  v.   Bloom,  5  parture  from  the  company's  charter. 

Johns.   Ch.    377 ;  19   Johns.  450 ;  If  the  majority  should  attempt  to  do 

People  V,  Twaddell,  18  Hun,  427;  so,  a  dissenting  shareholder  would 

Hoboken  Building  Ass.  v,  Martin,  ordinarily  have  a  right  to  restrain 

13  N.  J.  £q.  427;  Cshill  v,  Kala-  them.     See  supra,  §284. 
mazoo   Mut    Ins.    Co.,    2    Dougl.        >  2  Kyd  on  Corp.  447,  448. 
(Mich.)  140;   Blake  v.  Hinkle,  10        *  Boston   Glass  Manufactory  v, 

Yerg.  220 ;  Kansas  City  Hotel  v.  Langdon,  24  Pick.  52 ;  Russell  v. 

Saner,  65  Mo.  288;  St.  Louis  Domi-  McLellan,  14  Pick.  69.     Compare 

cile,   &c.  Ass.  V.  Augustin,  2  Mo.  Chesapeake,  &c.  Canal  Co.  v.  Bal- 

App.  123;  Smith  V.  Smith,  3  Desaus.  timore,  &c.  B.  B.  Co.,  4  6.  &  X 

(S.  Car.)  657 ;  Harris  v.  Mississippi  121. 
Valley,  &c.  B.  R.  Co.,  51  Miss.  608. 


§  1010      THE  UlW  of  fbivatb  oobfobations.  970 

poratioD  may  be  held  by  a  single  pexson,  and  yet  the  corpora- 
tion continue  to  exiat ;  and  if  the  charter  or  by-laws  should 
require  certain  acts  to  be  done  by  more  than  one  shareholder, 
the  sole  owner  may  transfer  a  portion  of  his  shares  to  other 
persons,  so  as  to  conform  to  the  letter  of  the  rule.^  ' 

§  1010.  IniolTenoy  doM  not  dlMolTe.  —  The  possession  of 
property  is  not  essential  to  the  existence  of  a  corporation. 
Hence  it  is  held  that  insolvency  does  not  extinguish  its  legal 
existence ;  nor  would  the  assignment  of  all  of  its  property  to 
pay  its  debts,  or  for  any  other  purpose,  have  that  effect.^  In 
a  case  before  the  Supreme  Court  of  Massachusetts,  Chief 
Justice  Shaw  said :  ^^  The  corporation,  notwithstanding  the 
proceedings  in  insolvency,  may  have  assets  sufficient  to  pay 
aU  their  debts ;  and  the^  no  impediment  would  exist,  before 
a  surrender  pursuant  to  law,  or  a  forfeiture  ascertained  and 
declared  by  a  proper  judicial  proceeding,  from  resuming  their 
business.  Or,  if  their  capital  is  impaired  or  wholly  gone, 
this  seems  to  be  no  reason,  before  such  surrender  or  forfeit- 
ure, to  prevent  the  members  from  furnishing  renewed  capi- 
tal, and  then  proceeding  to  use  the  corporate  powers.*'  ^ 

It  has  been  decided,  accordingly,  that  the  insolvency  of  a 
corporation  and  an  assignment  of  all  of  its  property  for  the 
benefit  of  creditors,  or  the  appointment  of  a  receiver,  will 
not  extinguish  the  franchises  with  which  the  company  has 
been  invested  by  its  charter,  or  put  an  end  to  its  corporate 
existence.  The  legal  existence  of  a  corporation  can  be  cut 
short  only  through  a  forfeiture  of  its  franchises,  declared  at 
the  suit  of  the  State  granting  them,  or  a  surrender  by  act  of 
the  shareholders.^ 

^  Russell  0.  McLellan,  14  Pick,  lingshead  o.  Woodward,  86  Han, 

60,  70 ;    Newton    Manuf.    Co.    «.  410;   Holland  v.  Heyman,  60  6a. 

White,  42   Ga.   148 ;    Baldwin  v.  174 ;  Valley  Bank  v.  Ladies',  &o. 

Canfleid,  26  Minn.  43.  Sewing  Soo.,  28  Kans.  423;   Lea 

*  Boston  Glass  Manufactory  v.  «.  American,  &o.  Co.,  8  Abb.  Pr. 
Langdon,  24  Pick.  63,  per  Mor-  n.  b.  11;  Folger  «.  Colombian  Ins. 
ton,  J.  Co.,    99  Mass.    276;    Kincaid    v. 

*  Cobom  9.  Boston  Papier  Mach^  Dwinelle,  69  N.  T.  648;  Huguenot 
Co.,  10  Gray,  246.  Nat.  Bank  v.  Studwell,  6  Daly,  13; 

^  Town  V,  Bank  of  River  Raisin,  City  In«.  Co.  v.  Commercial  Bank, 
2  Dougl.  (Mich.)  630.     See  Hoi-    68  III.  850;  Nimmons  v.  Tappan,  2 


971  DISSOLUTION  OF  OORPOBATIONS.  §  1011 

§  1011.  DiMolntion  by  Surrender  of  the  Charter.  —  The  legal 
existence  of  a  corporation  may  be  terminated  by  a  surrender 
of  its  franchises  to  the  State  which  granted  them.^  It  is 
essential  to  a  valid  and  binding  surrender  that  it  be  accepted 
by  the  State,  and  this  can  ordinarily  be  done  only  by  an  act 
of  the  legislature ;  ^  but  in  England  the  King  may  accept  a 
surrender  of  a  charter  granted  by  himself.^ 

After  long-continued  non-user,  it  may  be  presumed  that  a 
corporation  has  surrendered  its  franchises  to  the  State ;  ^  but 
the  mere  fact  that  a  corporation  has  been  without  officers  or 
organization,  and  has  performed  no  corporate  acts,  during  a 
number  of  years,  does  not  put  an  end  to  its  franchises,  al- 
though this  may  be  a  good  ground  for  declaring  them  forfeited 
by  judicial  proceedings.^  Thus,  it  has  been  held  that  a  cor- 
poration, which  had  sold  all  its  assets  with  the  intention  of 
putting  an  end  to  its  business,  whose  officers  had  all  resigned, 
and  whose  stockholders  had  all  transferred  their  shares  to  a 

Sweeny,  652;  Barclay  v.  Talman,  4  v.  Mississippi  Union  Bank,  6  How. 

£dw.  Ch.  128;  De  Camp  9.  Alward,  (Miss.)  681 ;  Enfield  Toll  Bridge  Co. 

52  Ind.  469;  State  v.  Bank  of  Ma-  v,  Connecticut  River  Co.,  7  Conn, 

ryland,   6  6.  &  J.   205;   Bank  of  45,  46;    Norris  o.    Mayor,    &c.   of 

Bethel  v,  Pahquioque  Bank,  14  Wall.  Smithville,  1  Swan,  164;  Mechanics' 

388,  affirming  National  Pahquioque  Bank  v.  Heard,  37  6a.  401. 
Bank  9.  First  Nat.  Bank,  36  Conn.        *  2  Kyd,  447. 
325;  Green  v.  Walkill  Nat.  Bank,  7        ^  Brandon  Iron  Co.  v.  Gleason, 

Hun,  63;  Bruffettw.  Great  Western  24  Vt.  238;  Strickland  v.  Prichard, 

R.  R.  Co.,  25  111.  357;  State  v.  Rives,  37  Vt.  324;  State  v.  Vincennes  Uni- 

5  Ired.  309;  Moseby  v.  Burrow,  52  versity,  5  Ind.  77.     Compare  Re- 

Tex.  896.  gents  of  University  v.  Williams,  9 

^  As  to  surrender  by  vote  of  the  G.  &  J.  365. 
majority  of  the  shareholders,  see        »  Russell  v.  McLellan,  14  Pick, 

iiipro,  §413.    See  Wallamet  Falls,  63;  Brandon  Iron  Co.  v,  Gleason, 

&c  Canal  Co.  v.  Kittridge,  5  Sawy.  24  Vt  238;  Knowlton  v.  Ackley,  8 

44;  Merchants,  &c.  Line  v.  Waga-  Cash.  95;  Rollins  v.  Clay,  83  Me. 

ner,  71  Ala.  581.  132;  Proprietors  of  Baptist  Meeting- 

«  Town  17.  Bank  of  River  Raisin,  House  ».  Webb,  66  Me.  398;  John 

2  DougL  (Mich.)  538;  La  Grange,  v.  Farmers',  &c.  Bank,  2  Blackf. 

Ac.  R    R.  Co.  V.  Rainey,  7  Coldw.  367;  Harris  v.  Muskingum  Manuf. 

(Tenn.)  420;  Wilson  9.  Proprietors  Co.,  4  Blackf  268;  Regents  of  Uni- 

of  Central  Bridge,  9  R.  I.  690;  Re-  versity  v.  Williams,  9  G.  &  J.  365. 

vere  9.  Boston  Copper  Co.,  15  Pick.  Compare  Cook  v,  Kent,  106  Mass. 

351 ;   Boston  Glass  Manufactory  v.  246 ;  Pbrtland  Dry  Dock,  &c.  Co.  t>. 

Langdon,  24  Pick.  49:  Curien   9.  Trustees  of  Portland,  12  B.  Monr. 

Santini,  16  La.  Ann.  27;  Campbell  79. 
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single  person,  was,  nevertheless,  not  dissolved,  and  that  its 
corporate  existence  could  be  ended  only  by  judgment  of  for- 
feiture, or  by  a  surrender  accepted  by  the  State.^ 

§  1012.  Under  the  New  Tork  Btatatos.  —  In  the  case  of 
Slee  V.  Bloom,  the  Court  of  Errors  of  New  Tork  decided 
that  a  manufacturing  corporation  organized  under  the  act  of 
1811  must  be  considered  dissolved  within  the  meaning  and 
intent  of  the  act,  so  as  to  make  its  shareholders  individually 
liable  for  its  debts,  after  the  company  had  sufiTered  all  of  its 
property  to  be  sold  on  execution,  and  had  performed  no  cor- 
porate acts  whatever  for  more  than  a  year.^  This  decision 
has  b^n  followed  in  a  number  of  cases,  and  has  been  held  to 
establish  the  doctrine  ^^  that  the  sufiTering  an  act  to  be  done 
which  destroys  the  end  and  object  for  which  the  corporation 
was  instituted,  must  be  regarded  as  equivalent  to  a  direct 
surrender."'  But  in  the  case  of  Bradt  v,  Benedict,  in  the 
Court  of  Appeals,  Pratt,  J.,  referring  to  Slee  v.  Bloom,  said : 
^^  The  court  in  that  case  held  that,  under  the  circumstances, 
the  corporation  might  be  deemed  to  have  surrendered  its 
franchises,  and  to  be  dissolved  in  fact.  Whether  the  court 
did  not,  by  that  decision,  rather  supply  what  might  be 
deemed  a  defect  in  the  statute,  than  announce  the  law  as 
it  was  found  in  the  books,  it  is  not  necessary  to  inquire.  It 
is  enough  that  it  has  ever  since  been  adhered  to,  and  must 
now  be  deemed  a  correct  construction  of  the  act.  (Penni- 
man  v.  Briggs,  Hopk.  800 ;  s.  c.  in  error,  8  Cow.  887.)  But, 
in  the  language  of  Chancellor  Kent,  it  should  not  be  carried 
beyond  the  precise  facts  upon  which  the  case  rested."  * 

1  Evarta  v.  Killingworth  Manuf .  Washington,  &o.  Bank,  6  Cowen, 

Co.,  20  Conn.  448;  Allen  v.  New  216;  Bank  of  Poughkeepsie  p.  lb- 

Jersey  Southern  R.  R.  Co.,  49  How.  botson,  24  Wend.  473;  Webstar  v. 

Pr.  14;  Rorker.  Thomas,  56  N.  Y.  Turner,   12   Hun,   264;    Fullerton 

659,  563;    Hollingshead  v.   Wood-  v.  Kelliher,  48  Mo.  543;  Carey  n. 

ward,  35  Hun,  410.  Cincinnati,  &c.  R.  R.  Co.,  5  Iowa, 

«  Slee  ».  Bloom,  19  Johns.  466,  367.      Compare  also  State  Savings 

477.    See  also  Kehlor  v.  Lademann,  Ass.  v.  Kellogg,  62  Mo.  588 ;  and 

11  Mo.  App.  550.  see  $upra,  §  617. 

•  People  V.  Bank  of  Hudson,  6        *  Bradt  v.  Benedict,  17  N.  Y.  99. 

Cowen,  220.   And  see  Briggs  v.  Pen-  And  see  Penniman  v,  Briggs,  Hopk. 

niman,  8  Cowen,  391 ;  Penniman  v.  Ch.  300,  per  Chancellor  Kent;  Slee 

Briggs,  Hopk.  Ch.  800;  People  p.  v.  Bloom,  5  Johns.  Ch.  877,  over- 
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§  1018.  DiMoltttion  by  LegiBlatlTe  Bnaotment  —  In  England, 
a  corporation  may  be  dissolved  and  deprived  of  its  franchises 
by  act  of  Parliament.  But  the  King,  though  by  his  preroga- 
tive he  can  charter  a  corporation,  cannot  by  his  prerogative 
dissolve  it.^ 

In  the  United  States,  the  franchises  of  a  corporation  cannot 
be  impeached  or  revoked  by  a  State  law,  on  account  of  the 
provision  in  the  Constitution  against  laws  impairing  the  obli- 
gation of  contracts ;  and  hence  a  corporation  cannot  be  dis- 
solved by  any  act  of  legislation,  except  with  the  consent  of 
the  corporators,  or  by  virtue  of  a  reservation  of  the  power  of 
repeal  when  the  franchises  are  granted.' 

§  1014.  l>iAsoliition  through  Judicial  Proceeding*.  —  The 
State  may  dissolve  a  corporation,  and  annul  its  franchises, 
through  a  judicial  proceeding  in  which  the  cause  of  dissolu- 
tion and  forfeiture  are  adjudged,  as  a  penalty  for  the  doing 
of  wrongful  acts,  or  the  non-performance  of  obligations  as- 
sumed by  the  corporation  in  favor  of  the  State.  In  Terrett 
t?.  Taylor,'  Justice  Story  said:  ^^  A  private  corporation  created 
by  the  legislature  may  lose  its  franchises  by  a  mistuer  or  a 
nan-user  of  them;  and  they  may  be  resumed  by  the  gov- 
ernment under  a  judicial  judgment  upon  a  quo  warranto  to 

ruled  in  19  Johns.  456;  Brinckerhoff  some  Federal  purpose.     See  supra, 

9.  Brown,7Johns.  Ch.  217;  Mickles  §  959.     An    adjudication    of   the 

p.  Rochester  City  Bank,  11  Paige,  bankruptcy  of  a  corporation,  pur- 

118;   New  York,  &c.   Iron  Works  suant  to  the  United  States  bank- 

V,  Smith,  4  Daer,  375;  People  v,  ruptcy  laws,  does  not  legally  dissolve 

Northern  R.  R.  Co.,  53  Barb.  103 ;  the  corporation.     Holland  v,  Hey- 

Lake  Ontario  Nat.  Bank  v.  Onon-  man,  60  6a.  174. 

daga  County  Bank,  7  Hun,  549.  •  Terrett  v,  Taylor,  9  Cranch,  51 ; 

^  2  Kyd,  447;  Lea  v,  American,  Dartmoutli  College  v.  Woodward,  4 

&c.  Canal,  3  Abb.  Pr.  n.  s.  10.  Wheat.  658  ;  Mumma  v.  Potomac 

«  Infra,  Chapter  XV.     Bruffett  Co.,  8  Pet.  281;  People  i>.  Kingston, 

0.  Great  Western  R.  R.  Co.,  25  111.  &o.  Turnpike  Co.,  23  Wend.  205; 

353;  State  v.  Adams,  44  Mo.  570.  People  v.  Bristol,  &o.  Turnpike  Co., 

Franchises  can  be  withdrawn  or  23    Wend.    222,    and   cases  cited ; 

annulled  only  by  authority  of  the  Chesapeake,  &c.  Canal  Co.  v,  Balti- 

State  g^nting  them.     The  Federal  more,  &c.  R.   R.  Co.,  4  6.   &  J. 

government  cannot  annul  a  fran-  1;  State  Bank  v.  State,  1  Blackl 

chise  conferred  by  a  State  within  267. 
its  Jurisdiction,  unless  to  accomplish 
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ascertain  and  enforce  the  forfeiture.  This  is  the  common 
law  of  the  land,  and  is  a  tacit  condition  annexed  to  the 
creation  of  every  such  corporation/* 

§  1015.  Forfeiture  of  TranohiMmm  must  be  adjodicated  at  tbe 
Suit  of  the  State.  —  The  charter  of  a  corporation  does  not  ex- 
pire by  reason  of  the  omission  or  commission  of  acts  on  the 
part  of  the  company,  constituting  a  sufiBcient  ground  for  de- 
claring a  forfeiture ;  but  the  frauchises  continue  in  full  force 
until  the  penalty  of  forfeiture  is  claimed  by  the  State  grant- 
ing the  franchises;  and  this  can  be  done  only  through  a 
proper  legal  proceeding,  by  which  the  cause  of  forfeiture  is 
judicially  ascertained. 

Thus,  it  was  held  by  the  Court  of  Appeals  of  New  York, 
that  a  failure  on  the  part  of  a  railroad  company  to  comply 
with  provisions  of  the  law  requiring  the  company  to  build  a 
portion  of  its  road  within  a  certain  time,  would  not  of  itself 
put  an  end  to  its  legal  existence.  Earl,  J.,  in  delivering  the 
opinion,  said :  ^^  These  provisions  were  probably  not  complied 
with.  They  were  conditions  for  a  non-compliance  with  which 
the  sovereign  power  could  claim  a  forfeiture  of  the  compa- 
ny's charter.  But  a  cause  of  forfeiture  cannot  be  taken  ad- 
vantage of  or  enforced  against  a  corporation  collaterally,  or 
incidentally,  or  in  any  other  mode  than  by  a  direct  proceed- 
ing for  that  purpose  against  the  corporation ;  and  the  gov- 
ernment creating  the  coi*poration  can  alone  institute  the 
proceeding ;  and  it  can  waive  a  forfeiture,  and  this  it  can  do 
expressly,  or  by  legislative  acts  recognizing  the  continued 
existence  of  the  corporation."^  ^ 

I  Matter  of  N.  Y.  Elevated  R.  R.  e.  Schoppert,  22  W.  Ya.  282,  290 ; 
Co.,  70  N.  Y.  837, 338;  New  Jersey  Moseby  ».  Burrow,  62  Tex.  896 ;  To- 
Southern  R.  R.  Co.  V.  Long  Branch  ledo,  &c.  R.  R.  Co.  o.  Johnson,  49 
Commissioners,  89  N.  J.  Law,  35;  Mich.  148;  Enfield  Toll  Bridge  Co. 
Central  Crosstown  R.  R.  Co.  v.  v,  Connecticut  River  Co.,  7  Conn. 
Twenty-third  St  R.  R.  Co.,  54  How.  45;  KeUc^  o.  Union  Co.,  12  Conn. 
Pr.  185;  Baker  v.  Backus,  82  111.  7;  Penobscot  Boom  Co.  o.  Lamson, 
79,  110;  State  o.  Real  Estate  Bank,  16  Me.  231;  State  v.  Vincennes 
5  Ark.  596;  Importing,  &c.  Co.  v.  University ,  5  Ind.  89 ;  Curienv.  San- 
Locke,  50  Ala.  834;  West  v.  Caro-  tint,  16  T^.  Ann.  27;  Proprietors  of 
Una  Life  Ins.  Co.,  31  Ark.  476;  Dyer  Baptist  Meeting-House  v,  Webb,  €6 
V.  Walker,  40  Pa.  St  157;  Moore  Me.  398;  Stoops  v.  Greensburgh,  &c. 
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§  1016.  Responsibility  of  a  Corporatloii  for  the  Wrong  or 
Kesleot  of  ita  Agents.  —  In  considering  the  liability  of  a  cor- 
poration to  have  its  franchises  declared  forfeited  for  a  non« 
feasance  or  a  misfeasance,  it  is  to  be  borne  in  mind  that  a 
corporation  aggregate  can  ordinarily  act  only  by  agent ;  and 
that  a  charge  of  neglect  or  wrong  brought  against  a  corpora- 
tion of  that  description  is  ordinarily  based  upon  the  neglect 
or  wrong  of  its  agents,  and  not  of  the  body  of  corporators 
directly. 

With  regard  to  the  performance  of  positive  obligations 
assumed  by  a  corporation,  it  would  seem  that  the  question 
of  agency  can  have  no  application.  Having  assumed  an  obli-- 
g^tion,  the  company  must  see  to  its  performance,  and  cannot 
escape  the  consequences  of  a  failure  to  carry  out  its  under- 
taking by  alleging  the  neglect  of  the  agents  appointed  by  it.^ 

The  responsibility  of  a  corporation  for  wrongB  committed 
by  its  agents  rests  on  other  grounds.  It  is  a  general  rule  of 
the  law  of  agency,  that  a  principal  is  liable  for  torts  com- 
mitted by  his  agents,  within  the  scope  of  their  employment. 
But  it  has  never  been  held  that  a  principal  is  liable  for  all 
the  torts  of  his  agents,  under  all  circumstances,  and  it  would 
be  wholly  unreasonable  to  apply  such  a  rule  to  a  corporation. 
It  may  be  fair  to  punish  a  corporation  by  annulling  its  fran- 
chises and  dissolving  it,  on  account  of  wrongs  committed  by 
the  majority,  or  by  the  managing  agents  to  whom  the  com- 
pany has  confided  the  care  and  control  of  all  of  its  affairs ; ' 
but  it  would  not  be  just  to  punish  the  company  on  account 
of  wrongful  acts  committed  by  its  inferior  agents,  without 
the  company's  knowledge  or  consent.^ 

Plank  Road  Co.,  10  Ind.  47;  Harts-  Bank,  20  Pa.  St.  415;  Bank  of  U.  S. 
ville  UniTersity  p.  Hamilton,  84  Ind.  v.  Commonwealth,  17  Pa.  St.  407, 
600;  Commonwealth  v.  Union  Fire,  408;  Bohannon  v.  Binns,  81  Miss. 
&o.  Ins.  Co.,  5  Mass.  280;  Heard  855;  Gaylord  e.  Fort  Wayne,  &c. 
V.  Talbot,  7  Gray,  119,  120;  Baohe  R.  R.  Co.,  6  Biss.  286. 
V.   NashviUe,  &c.   Society,  10  Lea  ^  See  infra,  §  1017  M  $eq.    But 
(Tenn.),    486  ;    State   v.    White's  oompare  State  v.  Pawtuxet  Turn- 
Creek  Turnpike  Co.,  8  Tenn.  Ch.  pike  Co.,  8  R.  I.  189,  190. 
168;  State  9.  Paterson,  &e.  Turnpike  <  State  Bank  v.  State,  1  Blackt 
Co.,  21   N.  J.  Law,  9;  Common-  (Ind.)  275-277. 
wealth  9.  Allegheny  Bridge  Co.,  20  •  See  infra,  §  1028. 
Pa.  St    185;  Murphy  v.  Farmers' 
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§  1017.  Non-performanoe  of  Obligatioiui  to  the  State.  —  The 
principles  of  law  upon  which  the  liability  of  a  corporation  for 
the  non-performance  of  its  duties  rests,  were  explained  by 
Chief  Justice  Nelson  in  the  case  of  People  v.  The  Kings- 
ton and  Middletown  Turnpike  Company,^  in  the  following 
words :  '^  Though  the  proceeding  by  information  be  against 
the  corporate  body,  it  is  the  acts  or  omissions  of  the  individ- 
ual corporators  that  are  the  subject  of  the  judgment  of  the 
court.  The  powers  and  privileges  are  conferred  and  the  con- 
ditions'enjoined  upon  them ;  they  obtain  the  grant,  and  engage 
to  perform  the  conditions ;  and  when  charged  with  a  breach, 
I  do  not  percei\'e  any  reason  against  holding  them  account- 
able upon  principles  applicable  to  an  individual  to  whom 
valuable  grants  have  been  made  upon  conditions  precedent  or 
subsequent.  As  to  him,  performance  is  indispensable  to  the 
vesting  or  continued  engagement.  If  a  feoffment  be  made  of 
lands  upon  condition  of  paying  rent,  building  a  house,  or  plant- 
ing an  orchai*d,  and  a  failure  to  perform,  the  feoffor  may  enter. 
So,  if  an  office  be  granted,  a  condition  is  implied  that  the  party 
shall  faithfully  execute  it,  and  for  neglect  the  grantor  may  dis- 
charge him.  Placing  corporate  grants  upon  this  footing,  there 
can  be  no  great  difficulty  in  ascertaining  the  principles  that 
should  govern  conditions  annexed  to  them.  The  analogous 
cases  of  individual  conditional  grants  will  give  the  rule.'' 

§  1018.  ObligationB  aasiuned  for  the  Benefit  of  the  Publlo.  — 
It  has  accordingly  been  held  in  various  cases,  that,  if  a  corpo- 
ration  has  assumed  the  performance  of  duties  for  the  benefit 
of  the  public  generally,  it  cannot  neglect  the  performance  of 
these  duties  without  incurring  a  forfeiture  of  its  franchises. 

Thus,  it  is  the  duty  of  a  corporation  chartered  to  build  a 
turnpike  road  to  maintain  its  road  in  repair  as  a  thorough- 
fare for  the  public  use.  And  therefore,  if  a  turnpike  com- 
pany should  fail  to  keep  its  road  in  proper  condition  to  be 
used  by  the  public,  it  would  be  liable  to  have  its  franchises 
declared  forfeited  at  the  suit  of  the  State.'    The  same  rule 

^  People  V,  Kingston,  &c.  Tarn-    8  R.  I.  182,  191 ;  People  v.  Fishkill, 

pike  Co.,  23  Wend.  193.  205-218.        &c.  Plank  Road  Co.,  27  Barb.  452, 

*  State  0.  Pawtuxet  Tampike  Co.,    458;  People  v.  Hillsdale,  &o.  Turn- 
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undoabfcedly  applies  to  other  corporations  of  a  similar  charac- 
ter, such  as  ferry  and  bridge  companies,  canal  companies,  gas 
companies,  telegraph  companies,  and  railroad  companies.^ 

§  1019.  Neglect  of  Duties  imposed  in  express  Terms.  —  If  a 
duty  is  prescribed  by  the  charter  of  a  corporation  in  express 
terms,  it  seems  that  the  company  will  hold  its  franchises 
upon  condition  that  the  duty  shall  be  performed  ;  and  hence 
an  omission  to  perform  will  constitute  a  sufBcient  ground  for 
declaring  a  forfeiture  of  the  company's  franchises. 

Thus,  it  was  considered  by  the  Supreme  Court  of  North 
Carolina,  that  the  failure  of  a  railroad  company  to  comply 
with  a  provision  in  its  charter  requiring  the  president  and 
directors  of  the  company  to  make  an  annual  statement  of  its 
income  and  return  the  same  to  the  General  Assembly,  in 
order  to  enable  the  latter  to  regulate  the  tolls  charged  by  the 
company,  was  a  cause  for  declaring  the  charter  forfeited.^ 
Chief  Justice  Ruffin,  delivering  the  opinion  of  the  court, 
said :  ^^  We  entertain  no  doubt  that  the  omission  of  an  ex- 
press duty  prescribed  by  a  charter  to  a  corporation  is  cause 
of  forfeiture.  Its  performance  is  in  the  nature  of  a  condition, 
and  the  sovereign  may  insist  on  resuming  his  grant  for  the 
breach  of  the  condition.  With  respect  to  the  duties  arising 
by  implication  from  the  nature  of  the  franchise  granted,  and 
the  interest  of  the  public  in  their  due  and  continued  per- 
formance, we  should  be  inclined  to  hold  that  only  such  acts  or 
omissions  would  be  destructive  of  the  charter  as  concern  mat- 
ters which  are  of  the  essence  of  the  contract  between  the 
State  and  the  corporation ;  when  the  corporation  fails  to  do 
that  which  it  must  be  seen  it  was  intended  and  expected  it 
would  do,  or  does  that  which,  it  is  certain,  it  was  intended 

pike  Co.,  28  Wend.  264;  People  v.  provement  Co.,  lOB  III.  491,  507; 

Plymouth  Plank  Road  Co.,  82, Mich.  State  v.  Council  BlufEs,  &c.  Ferry 

248;  People  v.  Jackson,  &c.  Plank  Co.,    11    Neb.    854.      See   infra^ 

Road  Co.,  9  Mich.  285;  State  v.  Chapter  XVI. 

Royal  ton,    &c.   Turnpike-  Co.,  11  *  Atty.-Gen.  v,  Petersburg,  &c. 

Vt.   481 ;   Turnpike   Co.   o.  State,  R.  R.  Co.,  6  Ired.  L.  456.    Compare 

8  Wall.  210.     Compare  Common-  State  v»  Pawtuxet  Turnpike  Co., 

wealth  V.  Fitchburg  R.  R.  Co.,  12  8  R.  I.  189,  190;  State  v.  Barron, 

Gray,  180.  58  N.  H.  870. 
^  People  0.  Kankakee  Rirer  Im- 
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and  expected  it  would  not  do.  Bat  when  a  charter,  as  here, 
expi-essly  imposes  a  duty  which  the  company  is  to  perform, 
not  merely  to  the  citizen,  but  to  the  sovereign  itself,  al- 
though it  may  not  declare  that  non-performance  shall  make 
a  forfeiture,  yet  by  no  latitude  of  equitable  inteipretation 
can  it  be  regarded  as  a  hard  bargain,  and  as  such  relieved 
c^inst  in  a  court  of  law ;  but  it  must  be  taken  to  have  been 
required  by  the  State  as  a  material  stipulation,  for  the  non- 
performance of  which  by  the  corporation  the  State  may  put 
an  end  to  the  contract."  ^ 

§  1020.  But  not  every  positive  provision  in  the  charter  of 
a  corporation  imposes  a  duty  which  must  be  performed  by 
the  company  at  the  peril  of  forfeiting  its  franchises.  Pro- 
visions are  frequently  inserted  in  charters  of  incorporation 
merely  to  regulate  the  internal  management  of  the  companies, 
and  to  define  the  powers  of  their  agents,  but  not  for  the  pur- 
pose of  imposing  obligations  upon  the  companies  themselves.' 

Thus,  it  was  held  by  the  Supreme  Court  of  Mississippi, 
that  a  clause  in  the  charter  of  a  bank  providing  that,  ^^  should 
any  stockholder  refuse  or  fail  to  pay  any  instalment  on  his 
stock  when  called  for,  the  company  shall  sell  said  stock,  on 
giving  thirty  days'  notice  in  some  gazette,  on  account  of  and 
at  the  risk  of  the  stockholders,"  did  not  impose  a,  duty  upon 
the  corporation  to  sell  the  stock  of  delinquent  shareholders ; 
but  that  the  power  to  sell  was  for  the  benefit  of  the  corpo- 
ration only,  and  hence  a  failure  to  sell  was  no  cause  of  for- 
feiture. Chief  Justice  Sharkey  said :  ^  In  the  construction 
of  charters,  a  distinction  must  be  observed  between  those 
provisions  which  are  intended  to  apply  merely  to  the  inter- 
nal government  of  the  corporation,  and  those  which  impose 
positive  conditions,  restrictions,  or  duties  in  which  the  public 
interest  is  involved.  For  a  violation  of  the  latter  a  forfeiture 
occurs,  but  not  so  with  regard  to  the  former."^ 

^  0  Ired.  L.  469.     And  see  alao,  Bridge  v.  Warren  Bridge,  7  Pick, 

to  the  same  effect,  per  Chief  Justice  844,  871. 
Nelson,  in  People  e.  Kingston,  &c.        *  See  8upra^  |  672  et  seq. 
Turnpike  Co.,  28  Wend.  208-210;        *  Commercial  Bank  of  Katohet 

People  V.  Bristol,  ko.  Turnpike  Co.,  v.  State,  6  Sm.  &  M.  617. 
28  Wend.  222.    See  Charles  Biver 
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Upon  the  same  principle,  it  was  held  in  the  North  Carolina 
ease  cited  in  the  preceding  section,  that  a  failure  to  comply 
with  a  provision  in  the  charter  of  a  company  requiring  the 
president  and  directors  to  declare  semiannually  such  divi- 
dends of  the  net  profits  as  they  may  deem  advisable,  was  not 
a  cause  of  forfeiture.  The  court  said  :  *^  It  is  clear  that  that 
part  of  the  charter  is  not  inserted  for  the  advantage  of  the 
State,  or  to  protect  the  State  from  detriment,  either  from  an 
accumulation  of  capital  or  a  misapplication  of  profits,  but 
solely  for  the  benefit  of  the  stockholders."  ^ 

§  1021.  Duties  imposed  for  Reaaona  of  Publio  Policy.  — 
There  are  certain  classes  of  duties  which  are  imposed  upon 
corporations  by  the  express  or  implied  terms  of  their  charters, 
for  reasons  of  general  public  policy,  though  not  for  the  ben- 
efit of  the  public  directly;  and  a  failure  to  perform  such 
duties  may  be  a  good  ground  of  forfeiture. 

Thus,  it  was  held  by  the  Supreme  Court  of  Wisconsin,  that 
it  was  the  duty  of  a  railroad  company  ^*  to  keep  its  principal 
place  of  business,  its  books  and  records,  and  its  principal  of- 
ficers, within  the  State,  to  an  extent  necessary  to  the  fullest 
jurisdiction  and  visitatorial  power  of  the  State  and  its  courts, 
and  the  efficient  exercise  thereof  in  all  proper  cases  which 
concern  said  corporation";  and  that  a  total  neglect  of  this 
duty  would  justify  and  demand  a  judgment  of  forfeiture  of 
the  franchises  of  the  company.^ 

§  1022.  DiMoItttion  for  unaatilioriiad  Baeeraise  of  FtanoliSsas. 
—  The  fmnchise  of  acting  in  a  corporate  capacity  cannot  be 
assumed  without  the  permission  of  the  State ;  and  if  a  com- 
pany  attempts  to  exercise  this  franchise  without  having  au- 
thority, it  may  be  prevented  from  doing  so,  and  dissolved  by 
the  State  through  a  proceeding  of  qtto  warrants^  Hence, 
also,  where  conditions  precedent  to  the  legal  existence  of  a 
corporation  have  not  been  complied  with,  a  quo  warranto  is  the 

^  Atfcy.-Gen.  «.  Petersburg,  fro.        *  State  v.  Milwaukee,  &o.  Ry. 
S.  R.   Co.,  6  Ired.  474;   and  see    Co.,  45  Wis.  690. 
State  n.   Pawtoxet  Tunipike  Co.,        •  State  v.  Bradford,  82  Yt.  50; 
S  B.  L  1S9.  State  9.  Central  Ohio,  Sdc.  Belief 

Ass.,  29  Ohio  St.  899. 

Toi*.  II.— r* 
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proper  remedy  by  which  the  nnauthorized  exercise  of  corpo- 
rate powers  may  be  stopped.  The  same  rule  applies  where 
a  charter  of  incorporation  has  been  obtained  by  a  fraud  upon 
the  legislature.^ 

§  1028.  Non-performanoe  of  Conditions  Subsequent.  —  A 
charter  of  incorporation  may  be  granted  upon  the  express 
condition  that  the  corporation  formed  under  it  shall  perform 
some  act  within  a  prescribed  time  after  having  become  in- 
corporated ;  and  a  failure  to  comply  with  the  prescribed  con- 
dition may  cause  a  cessation  of  the  company's  franchises,  and 
subject  it  to  a  judgment  of  dissolution.  Thus«  if  the  charter 
of  a  corporation  provides  that  its  capital  must  be  paid  in,  or 
that  its  works  must  be  constructed,  within  a  certain  time 
after  the  time  of  incorporation,  a  failure  to  comply  with  the 
prescribed  condition  will  be  a  sufficient  ground  for  declaring 
a  forfeiture.* 

§  1024.  Forfeiture  for  Misfeaaanoe.  —  A  corporation  may  in- 
cur a  forfeiture  of  its  franchises  by  the  doing  of  an  illegal  act. 
Any  act  of  a  corporation  which  is  forbidden  by  its  charter 
or  by  a  general  rule  of  law,  and,  strictly,  every  act  which  the 
charter  does  not  expressly  or  impliedly  authorize  the  corpo* 
ration  to  perform,  is  unlawful ; '  and  if  the  doing  of  such  act 
is  an  injury  to  the  public,  it  may  be  sufficient  ground  for  de- 
claring a  forfeiture  of  the  corporate  franchises.^ 

Thus,  a  judgment  of  otister  was  rendered  by  the  Supreme 
Court  of  New  York  against  an  insurance  company  which  had 
undertaken  to  carry  on  banking  operations  without  authority, 
and  in  violation  of  a  general  law  restraining  unauthorized 
banking.*  And  it  was  held  by  the  Supreme  Court  of  Penn- 
sylvania, that,  where  a  bank  was  prohibited  by  its  charter 
from  making  loans  at  a  greater  rate  of  discount  than  one  half 
of  one  per  cent  for  thirty  days,  and  from  dealing  in  prom- 

1  Charles   River  Bridge  Co.  v.  *  People  v.  City  Bank,  7  Col.  226. 

Warren  Bridge  Co.,  7  Pick.  871 ;  Compare  supra,  §  31. 

State  V.  Bailey,  16  Ind.  46;  Centre,  *  Supra,  §  648  et  seq. 

&c.  Turnpike  Co.  v.  MoConaby,  16  ^  People  v.  Dispensary,  &c.  Soc., 

S.  &  R.  146.      Compare  State  v.  7  Lans.  804;  and  cases  infra. 

Beck,  81  Ind.  601 ;  State  v.  Kingan,  *  People   v,  Utioa  Ins.  Co.,  15 

51  Ind.  142.  Johns.  858. 
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issory  notes,  and  it  was  shown  that  this  provision  had  been 
wilfully  and  repeatedly  violated,  this  was  sufficient  to  estab- 
lish a  cause  for  declaring  the  charter  forfeited.^  Chief  Jus- 
tice Lewis  said :  '^  It  may  be  affirmed  as  a  general  principle, 
that  where  there  has  been  a  misuser,  or  a  non-user,  in  regard 
to  matters  which  are  of  the  essence  of  the  contract  between 
the  corporation  and  the  State,  and  the  acts  or  omissions  com- 
plained of  have  been  repeated  and  wilful,  they  constitute  a 
just  ground  of  forfeiture.'*  * 

§  1023.  Forfeitiire  for  Nonfeaaanoe.  —  There  can  be  no 
doubt  that,  if  a  corporation  neglects  the  performance  of  any 
duty  or  obligation  which  it  has  assumed  for  the  benefit  of 
the  public,  this  is  a  sufficient  cause  for  declaring  a  forfeiture 
of  the  company's  franchises.  But  all  corporations  are  not 
under  a  positive  obligation  to  the  State  to  carry  on  the  busi- 
ness for  which  they  were  formed.  Thus,  ordinary  private 
business  companies  may  at  any  time  put  an  end  to  the 
whole  or  a  part  of  their  transactions,  and  voluntarily  wind 
up  their  affairs.  Their  franchise  of  acting  in  a  corporate 
capacity  is  merely  permissive,  and  not  an  obligation.  Hence 
in  these  cases  a  forfeiture  for  non-user  of  the  franchises 
cannot  be  based  upon  a  neglect  of  duty  on  the  part  of 
the  company.^ 

1  Commonwealth  v,  Commeroia]  be  a  canse  of  forfeiture,  because  the 

Bank,  28  Pa.  St.  383,  391.     See  contract  was  illegal,  ai)d  therefore 

State  V.  Commercial  Bank  of  Man-  wholly  void;  —  a  very  remarkable 

Chester,  33  Miss.  474.  decision.     See  contra,  State  v.  Com- 

<  28  Pa.  St.  389.  See  also  State  mercial  Bank  of  Manchester,  88 
Bank  v.  State,  1  Blackf.  (Ind.)  267;  Miss.  474.  A  corporation  does  not 
People  V,  Phceniz  Bank,  24  Wend,  incur  a  forfeiture  of  its  franchises 
431 ;  Commonwealth  v.  Union  Fire,  by  reason  of  an  intention  merely  to 
&c.  Ins.  Co.,  5  Mass.  230;  People  do  unauthorized  acts,  although  it 
V,  Hillsdale,  &c.  Turnpike  Co.,  2  be  manifested  by  acts.  Common- 
Johns.  190;  State  v.  Standard  Life  wealth  v.  Pittsburg,  &c.  R.  R.  Co., 
Ass.,  38  Ohio  St.  281 ;  State  v.  Rail-  58  Pa.  St.  26.  Compare  Re  Frank- 
way  Co.,  40  Ohio  St.  504.  hn  Tel.  Co.,  119  Mass.  447. 

In  State  v.  Commercial  Bank  of        '  People  v,  Bristol,  &c.  Turnpike 

Cincinnati,  10  Ohio,  540,  the  court  Co.,  28  Wend.  287,  per  Cowen,  J. ; 

held  that  a  contract  to  charge  a  Chesapeake,  &c.  Canal  Co.  t;.  Bal- 

higher  rate  of    interest  than  was  timore,  &c.  R.  R.  Co.,  4  G.  &  J. 

permitted  by  the  charter  would  not  107,  per  Buchanan,  C.  J. 
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§  1026.  XiOM  of  Right  to  oontlnae  Bniine— .  —  ZniMlTaiioy.  — 
If  a  corporation  has  come  to  such  a  condition  that  it  has  no 
legal  right  to  continue  its  business  or  operations  under  any 
circumstances,  the  State  may  dissolve  it  through  legal  pro- 
ceedings, and  obtain  a  judgment  expressly  declaring  its  fran- 
chises to  be  ended.  The  corporation  itself  cannot  suffer  by 
this ;  and  it  would  be  a  protection  to  the  community  against 
any  attempt  to  use  the  charter  for  unauthorized  purposes  at 
any  subsequent  time.^  Certainly,  if  a  corporation  fails  to 
stop  its  operations  and  to  wind  up  its  business  when  it  be- 
comes its  legal  duty  to  do  so,  the  State  may  dissolve  it,  and 
wind  up  its  business  through  l^al  proceedings.  Thus,  if  a 
banking,  insurance,  or  trading  company  has  become  wholly 
insolvent,  or  incapable,  for  other  reasons,  to  continue  its  busi- 
ness with  safety  to  its  creditors  or  to  the  public,  it  is  its  legal 
duty  to  cease  carrying  on  business,  and  to  wind  up  its  affairs ;' 
and  a  failure  to  comply  with  this  duty  may  be  punished  bj"  a 
compulsory  dissolution  at  the  suit  of  the  State.' 

§  1027.  Suspension  of  Payments  by  Banks.  —  Any  general 
suspension  of  payments  by  a  bank,  or  the  refusal  to  redeem 
its  notes  and  pay  depositors,  is  a  sufficient  ground  for  a  judg- 
ment of  forfeiture  and  dissolution.^  But  it  seems  that  a 
merely  temporary  suspension  of  payments,  when  not  wilful, 
is  not  a  sufficient  cause.^ 

A  provision  in  the  charter  of  a  bank,  imposing  a  penalty 
for  a  suspension  of  payments  by  the  bank,  does  not  deprive 

^  See  State  v.  Commercial  Bank  Ohio  St.  176 ;  People  v.  Bank  of 

of  Manchester,  88  Miss.  474;  a.  c.  Hadsoii,  6  Cow.  219. 
21  Miss.  669;  State  v,  Pipher,  28        «  State  v.  Bank  of  South  Cato- 

Kans.  127 ;  People  v.  Bristol,  &o.  lina,  1  Spears  (S.  Car.),  433,  451, 

Turnpike  Co.,  28  Wend.  236;  and  466;  Commercial  Bank  of  Natcbes 

oases  in  the  following  notes.  v.    State,   6    Sm.   &  M.  617-623; 

*  Suproy  §  412.  Planters'  Bank  of   Mississippi   o. 

•  See  Ward  v.  Farwell,  97  lU.  State,  7  Sm.  &  M.  163;  SUte  v. 
694;  Chicago  Life  Ins.  Co.  v.  Nee-  Real  Estate  Bank,  6  Ark.  696. 
dies,  118  U.  S.  674;  People  V.  Globe  Compare  People  v,  Washington, 
Mut.  Life  Ins.  Co.,  60  How.  Pr.  82  ;  &o.  Bank,  6  Cow.  216;  People  o. 
Atty.-6eD.  v»  Atlantic  Mut.  Life  Bank  of  Hudson,  Id.  219;  State  o. 
Ins.  Co.,  77  N.  Y«  886;   State  v.  Bailey,  16  Ind.  61. 

Real  Estate  Bank,  6  Ark.  696-607;        •  Commercial  Bank  of  Natches 
State  V.  Seneea  County  Bank,  6   v.  State,  6  Sm.  &  M.  617-628. 
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the  State  of  the  right  to  a  jiidgmeDt  of  forfeiture  and  disso- 
lation  on  account  of  a  suspension  of  payments. 

Thus,  it  was  held  by  the  Supreme  Court  of  Mississippi,  that, 
although  the  charter  of  a  bank  contained  a  provision. that 
upon  failure  to  pay  its  notes  on  presentation  they  should  bear 
interest  at  the  rate  of  twelve  and  a  half  per  cent  per  annum, 
this  would  not  prevent  the  State  from  proceeding  i^ainst  the 
company  for  a  forfeiture  of  its  franchises.  Chief  Justice 
Sharkey  said :  ^^  The  charter  contains  no  direct  authority  for 
suspension,  but  it  is  said  to  be  authorized,  or  at  least  excused, 
by  that  provision  which  gives  to  the  note-holder  a  right  to 
demand  twelve  and  a  half  per  cent  per  annum  on  notes  that 
the  bank  refused  to  pay.  This  is  believed  to  be  a  misappre- 
hension of  the  effect  of  this  provision.  It  furnishes  no  im- 
plied authority  for  the  suspension  of  specie  payments ;  it  is 
but  an  indemnity  for  the  note-holder;  it  looked  to  nothing 
else  but  the  rights  of  individuals,  or,  if  it  did,  the  design  was 
to  compel  the  bank  to  do  its  duty.  Viewed  in  this  light,  it 
would  be  strange  reasoning  to  say  that  the  means  employed 
to  coerce  the  discharge  of  a  duty  constitute  a  good  excuse 
for  the  breach;  that  the  penalty  imposed  legalizes  the  of- 
fence. The  question  of  forfeiture  is  between  the  State  and 
the  bank ;  the  question  of  interest  is  between  the  individual 
and  the  bank.  If  the  mere  claim  of  interest,  or  the  right  to 
demand  it,  will  excuse  the  suspension,  it  may  be  continued 
for  an  indefinite  time,  and,  although  the  bank  might  in  this 
way  defeat  the  great  object  of  its  creation,  a  forfeiture  could 
not  be  enforced."  ^ 

§  1028.  "What  Is  a  sulBoient  Wrong  or  Neglect  of  Duty  to 
oauae  a  Forfeiture. — A  corporation  is  not  responsible  for  every 
wrong  committed  in  its  name.    In  order  to  declare  a  forfeit- 

1  Commeroial  Bank  of  Natchez  2  Rob.  (La.)  588.      But  compare 

V.  State,  6  Sm.  &  M.  599, 618.    And  State  v.  Commercial  Bank,  10  Ohio, 

see  Thompson  v.  People,  28  Wend.  588 ;    Commonwealth  9.   Breed,  4 

588;  Washington,  Sdq.  Turnpike  Co.  Pick.  460;  People   9.  Washington, 

9.  Maryland,  19  Md.  289;  Baker  v.  Sec.  Bank,  6  Cow.  215;  Livingston 

Backus,  82  111.  79, 109;  State  Bank  9.  Bank  of  New  York,  26  Barb. 

9.  State,  1  Blackf .  275,  276 ;  State  806 ;  Stete  9.   Tombeokbee  Bank, 

9.  New  Orleans  Gas  Light,  &o.  Co.,  2  Stow.  (Ala.)  80. 
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ure  of  the  franchises  of  a  company  on  account  of  wrongful 
acts  performed  by  an  agent,  it  must  be  shown  that  the 
agent  acted  within  the  scope  of  his  authority,  or  that  his 
acts  were  afterwards  ratified ;  otherwise,  the  company  itself 
will  not  be  chargeable  with  the  agent's  acts.^  Mere  acci- 
dental negligence,  or  a  single  excess  of  authority,  will  not 
be  considered  a  sufficient  cause ;  but  in  order  to  warrant 
a  judgment  of  forfeiture,  it  must  appear  that  the  wrong  was 
wilful  or  long  continued,  so  as  to  come  to  the  notice  of  the 
company.* 

Moreover,  the  wrong  itself  must  be  of  sufficient  importance 
to  require  the  application  of  the  severe  remedy  by  judgment 
of  forfeiture,  for  the  benefit  of  the  public.  Courts  may  ex- 
ercise their  discretion  in  deciding  whether  a  corporation  ought 
to  be  dissolved  for  doing  unauthorized  acts.'  The  rule  was 
stated,  in  a  learned  opinion  by  Justice  Cowen,  as  follows: 
^^  To  work  a  forfeiture,  there  should  be  something  wrong ; 
and  not  only  a  wrong,  but  one  arising  from  wilful  abuse 
or  improper  neglect.  An  inability,  through  misfortune, 
to  answer  the  design  for  which  the  body  politic  was  insti- 
tuted, is  also  cause  of  forfeiture.  That,  however,  is  on  a 
distinct  reason,  not  so  directly  material,  and  of  which  it  is 
not  necessary  to  say  much.  The  prosecution  before  us  goes 
on  corporate 'default  or  corporate  wrong,  which  must,  I  think, 

1  State   V,   Pawtuxet    Turnpike  In  State  v,  Oberlin  Building,  &c. 

Co.,  8  R.  I.  190;  State  v,  Commer-  Ass.,  85  Ohio  St.  258,  the  Supreme 

cial  Bank,  6  Sm.  &  M.  288.  Court  of   Ohio  said:    ^«  Where   a 

*  See  Commonwealth  v.  Com-  corporation  has  been  g^ty  of  acts 
meroial  Bank,  28  Pa.  St  888;  State  which,  by  statute,  are  made  a  cause 
V.  Columbia,  &c.  Turnpike  Co.,  2  of  forfeiture  of  its  franchise  to  be  a 
Sneed,  254 ;  State  v.  Merchants*  corporation,  this  court  has  no  discre- 
ins., &c.  Co.,  8  Humph.  254;  State  tion  to  refuse  such  judgment.  But, 
V.  Real  Estate  Bank,  5  Ark.  596;  in  other  cases,  we  are  vested  with 
Harris  v.  Mississippi  Valley,  &c.  discretion  to  determine  whether 
R.  R.  Co.,  51  Miss.  602;  State  v.  judgment  of  ouster  of  the  franchise 
Urbana,  &c.  Ins.  Co.,  14  Ohio,  6;  to  be  a  corporation  shall  be  ren- 
State  V,  Soci^t^  R^publicaine,  9  Mo.  dered,  or  whether  the  corporation 
App.  114.  shall  be  ousted  from  the  exerdse 

•  State  V.  Essex  Bank,  8  Vt.  489;  of  the  powers  iUegally  assumed.'* 
and  see  cases  referred  to  in  the  pre-  See  also  State  9.  People's  Mut. 
ceding  note.  Benefit  Ass.,  42  Ohio  St  679. 
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be  more  than  accidental  negligence,  or  a  mere  mistaken  excess 
of  power,  or  a  mistake  in  the  mode  of  exercising  an  acknowl- 
edged power.  There  most  be  an  abuse  of  trust  somewhat  of 
such  a  nature  as  would  render  a  trustee  liable  to  forfeit  his 
station,  on  the  complaint  of  his  cestui  que  trust,  if  the  ques- 
tion stood  on  the  relation  between  them.  Corporations  are 
political  trustees.  Have  they  fulfilled  the  purposes  of  their 
trust,  or  acted  in  good  faith  with  a  view  to  their  fulfilment, 
is  the  question  to  be  asked,  when  they  are  called  on  to  forfeit 
their  charters,  either  for  acts  of  commission  or  omission ;  un- 
less, indeed,  they  are  so  generally  crippled  and  broken  down 
in  their  afEurs,  as,  in  the  judgment  of  a  court  and  jury,  to  be 
incapable  of  prosecuting  their  business  with  safety  to  that 
community  who  granted  the  charter,  and  who  hold  the  rela- 
tion of  cestui  que  trust.^^  ^ 

A  corporation  must  perform  all  duties  imposed  by  its  char- 
ter, on  pain  of  forfeitiDg  its  franchises ;  but  a  substantial  per- 
formance according  to  the  intent  of  the  grant  is  aU  that  is 
required. 

§  1029.  "WalTar  of  Forfettnre.  —  It  is  clear  that  the  State  is 
under  no  obligation  to  a  corporation  to  insist  upon  a  forfeiture 
of  its  franchises.  If  the  State  merely  neglects  to  institute 
proceedings  against  the  company,  the  latter  will  continue  to 
hold  its  franchises  until  the  State  may  choose  to  enforce  a 
dissolution ;  but  by  an  express  waiver  the  State  may  lose  all 
right  to  insist  upon  a  particular  cause  of  forfeiture  at  any  fu- 
ture time. 

A  waiver  of  the  right  to  declare  a  charter  forfeited  is  not  a 
grant  of  a  new  franchise  or  right  to  the  corporation ;  but  it 
is  a  surrender  on  the  part  of  the  State  of  a  right  reserved  to 
itself.  Hence  it  was  held  by  the  Court  of  Appeals  of  New 
York  that  an  act  of  the  legislature,  waiving  the  right  to 
declare  the  charter  of  a  railroad  company  forfeited,  was  not 
in  violation  of  a  constitutional  prohibition  against  private  or 
local  bills,  or  laws  conferring  exclusive  franchises,  or  the 

^  Peopk  9.  Bristol,  &o.  Tarnpike  Id.  206,  per  Nelson,  C.  J. ;  State 
Co.,  28  Wend.  286,  237;  People  v.  Pawtoxet  Turnpike  Co.,8B.I. 
0.  Kingston,   &c.    Tompike    Co.,    188. 
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right  to  lay  down  railroad  traoks,  apon  anj  corporation.  Barl, 
J.,  said :  *^  A  bill  may  be  passed  waiving  a  forfeiture  of  cor- 
porate rights^  Such  a  bill  would  confer  no  new  rights  upon 
the  corporation,  but  would  simply  be  a  surrender  or  waiver 
by  the  sovereign  of  its  right  to  claim  the  forfeiture."  ^ 

A  grant  of  new  franchises  to  a  corporation  is  clearly  a 
waiver  which  will  debar  the  State  from  proceedii^  against 
the  company  on  account  of  any  prior  forfeiture.  And  it 
seems  that  any  act  of  the  legislature  imposing  new  obligations 
upon  a  corporation,  or  showing  an  intention  on  the  part  of 
the  State  that  the  corporation  shall  continue  in  existence^ 
will  be  considered  an  absolute  waiver  of  any  existing  right 
to  enforce  a  forfeiture  of  the  company's  franchises.' 

§  1080.  Modes  of  enforoiiig  a  Fcnfeitiire  snd  Dlssolatloii.  —— 
The  mode  of  proceeding  against  a  corporation,  to  enforce  a 
forfeiture  of  its  franchises  at  common  law,  is  by  sdre  faeioM^ 
or  by  writ  of  quo  warranto^  or  by  an  information  in  the 
nature  of  quo  warranto.  It  was  said  by  Justice  Ashunst: 
^^  A  scire  facias  is  proper  where  there  is  a  legal  existing 
body  capable  of  acting,  but  who  have  been  guilty  of  an  abuse 

1  Matter  of  New  York  Elevated  GodwinsviUe,    &c.  Road   Co.,   U 

R.  R.    Co.,  70  N.  Y.   338;  infira,  N.  J.  Law,  496. 
1 1038.  Bat   there  mast  be  a  reasona- 

*  People  o.    Manhattan  Co.,  9  ble  grooiid  for  presamiiig  that  the 

Wend.  380;  Atty-Gen.  o.   Peters-  legislature  intended  a  waiver  of  the 

burg,  &c.  R.  R.  t)o.,  6  Ired.  470;  defaalt    People  v,    Kingston,    &c. 

People  V.  Fishkill,  Sm.  Plank  Road  Tnrnpike  Co.,  28  Wend.  103.    Or- 

Co.,  27  Barb.  460;  Central  Crosa-  dinarily  it  ie  only  the  legislature 

town  R.  R.  Co.  V.  Twenty-third  St.  which  has  authority  to  waive  a  for> 

R.  R.  Co.,  54  How.  Pr.  186;  State  feiture   on    behalf   of    the   State. 

V.  Foai;f;h  N.  H.  Turnpike  Co.,  16  People  v.  Phoenix  Bank,  24  Wend. 

N.  H.  162;  Lumpkin  e.  Jones,  1  Ga.  431.     As  to  whether  aoquieeoence 

30;  Atchafalaya  Bank  v.  Dawson,  and  waiver  by  the  State  may  be 

13  La.  497;  Commercial  Bank  of  established    by     merely     showing 

Natchez  v.  State,  6  Sm.  &  M.  623;  lapse  of  time,  see  People  v.  Oakland 

La  Grange,  &c.  R.  R.  Co.  v.  R^ney,  7  County  Bank,  1  Dougl.  (Mich.)  282 ; 

Coldw.  (Tenn.)420;  White's  Creek  Atty.-Gen.  v.  Deh^waie,  &e.  R.  R. 

Turnpike  Co.  v.  Davidson  County,  Co.,  l27  N.  J.  £q.  1;  8.  c  on  appeal* 

8  Tenn.  Ch.  396;  Chesapeake,  &c.  Id.  631;  Atty.-Gen.  v.  £astlake,  11 

Canal  Co.  v.  Baltimore,  &c.  R.  R.  Hare,  228;  Atty.-Gen.  9.  Christ's 

Co.,  4  6.  &  J.  127;  In  re  Mechanics'  Hosp.,  3  M.  &  K.  344;  Atty.-Gen.  v. 

Society,  31  La.  Ann.  627;  State  »  Beverley,  6  De  G.,  M.  &  G.  268. 
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of  the  power  introBted  to  them  ;  for,  as  a  delinquency  is  im- 
puted to  them,  they  ought  not  to  be  condemned  unheard; 
but  that  does  not  apply  to  the  case  of  a  non-existing  body. 
And  a  quo  warranto  is  necessary  where  there  is  a  corporate 
body  de  faeto^  who  take  upon  themselves  to  act  as  a  body 
corporate,  but,  from  some  defect  in  their  constitution,  they 
cannot  legally  use  the  powers  they  affect  to  use."  ^ 

In  America  the  ancient  writ  of  quo  warranto  has  become 
practically  obsolete ;  and  it  is  held  that  an  information  in  the 
nature  of  a  quo  warranto  will  lie,  both  against  corporations 
having  a  legal  existence  for  a  forfeiture  of  their  franchises, 
and  against  such  bodies  as  assume  to  exercise  corporate 
powers  without  any  authority  whatsoever.* 

If  a  corporation  violates  a  special  franchise,  the  State  may 
obtain  a  judgment  declaring  that  particular  franchise  forfeited, 
without  dissolving  the  company,  or  depriving  it  of  the  gen« 
eral  franchise  of  acting  in  a  corporate  capacity.' 

§  1081.  Conaeqaences  of  Dissolution  In  Respeot  of  Ziegal,  as 
distinguished  from  Equitable  Bights.  —  The  dissolution  of  a  cor- 
poration, at  common  law,  not  only  means  that  the  company 
has  lost  its  franchises  and  can  no  longer  act  in  a  corporate 
capacity,  but  it  implies  that  the  corporation  has  wholly  ceased 

^  Bex  V,  Pasmore,  8  T.  R.  244 ;  ration  is  charged  in  an  information 

Grant  on  Corporations,  801,  802.  as  a  corporation  and  by  name,  its 

*  Upon  the  subject  of  quo  wair-  legal  existence  is  thereby  admittedr 

ranto  see  AngeU  &  Ames  on  Cor-  and  the  non-performance  of  condi' 

porations,  §§  731-765,  778;  High's  tions  precedent  cannot  be  inquired 

Extraordinary     Legal      Remedies,  into-    Commercial  Bank  of  Natchez 

!S  591-761;  State  o.   Real  Estate  v.   State,  6  Sm.  &  M.  614,  615; 

Bank,  5  Ark.  506.  State  v.  Commercial  Bank  of  Man- 

Aq  information  in  the  nature  of  Chester,  88  Miss.  474;  People  o.« 
a  qy»o  warranto  against  a  corporation  Rensselaer,  &c.  R.  R.  Co.,  15  Wend. 
18  in  substance  and  effect  a  civil  118;  State  v.  Cincinnati  Gas  Light, 
proceeding,  although  criminal  in  &c.  Co.,  18 'Ohio  St.  262.  But  see 
form;  such  a  proceeding  may  there-  contra.  People  v.  Bank  of  Hudson, 
fore  be  removed  from  a  State  pourt  6  Cow.  217.  No  valid  reason  is 
into  the  United  States  Circuit  Court  apparent  upon  which  this  doctrine 
under  the  act  of  March  8,  1875,  can  be  based, 
if  a  Federal  question  is  involved.  *  Toledo,  &c.  R.  R.  Co.  v.  John- 
Ames  V.  Kansas,  111  U.  S  440.  son,  40  Mich.  148. 

It  has  been  held  that,  if  a  oorpo- 
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to  exist,  in  legal  contemplation,  and  will  not  be  recognized 
as  a  corporate  body  for  any  purpose. 

It  follows,  that  suits  brought  by  or  against  a  corporation 
are  abated  by  its  dissolution  ;  and  a  judgment  purporting  to 
be  rendered  against  a  corporation  which  is  not  in  existence 
is  a  nullity.^ 

Hence  it  follows,  also,  that  the  title  of  a  corporation  to  prop- 
erty owned  by  it  ceases  when  the  corporation  itself  ceases  to 
exist ;  and  it  was  therefore  held,  at  common  law,  that;  upon 
the  dissolution  of  a  corporation,  its  real  estate  would  revert 
to  the  original  owners,  and  the  personal  estate  escheat  to  the 
King.^  All  legal  remedies  to  enforce  debts  due  by  or  to  a 
corporation  are  necessarily  extinguished  when  the  corpora- 
tion ceases  to  exist  in  legal  contemplation.' 

1  National  Bank  v,  Colby,  21  State  oourt  would  not  abate  pro- 
Wall.  614,  615;  Greeley  v.  Smith,  8  ceedings  in  bankruptcy  against  the 
Story,  658 ;  Mumma  v.  Potomac  Co.,  corporation,  pending  at  the  time  the 
8  Pet.  281 ;  Dobson  v.  Simonton,  86  judgment  was  rendered.  Compare 
N.  Car.  492;  City  Ins.  Co.  v.  Com-  Hart  v.  Boston,  &c.  B.  R.  Co.,  40 
mercial  Bank,  68  IlL  350 ;  Merrill  v.  Conn.  524. 

Suffolk  Bank,  81  Me.  57;  Paschall        It  seems  that  a  corporation  may 

V.  Whitsett,    11   Ala.   472  ;    Salt-  be  enjoined  by  a  Federal  court  from 

marsh   v.  Planters',  &c.  Bank,  17  taking  steps  to  procure  its  own  dis- 

Ala.  761;  Farmers',  &c.   Bank  v.  solution  in  order  to    defeat   legal 

Little,  8  W.  &  S.  207;  Bank  of  Mis-  proceedings  instituted   against   it. 

sissippi  V.  Wrenn,  8  Sm.  &  M.  791;  Fisk  v.  Union  Pacific  R.  R.  Co.,  10 

Bank  of  Louisiana  v,  Wilson,  19  La.  Blatchf .  518. 
Ann.  1 ;  May  v.  State  Bank,  2  Bob.         *  Mayor  of  Colchester  v,  Seaber, 

(Ya.)   56;    Thornton  v.   Marginal  8  Burr.  1868,  per  Lord  Mansfield; 

Freight   By.    Co.,  128   Mass.    82 ;  Rex  v.  Pasmore,  8  T.  R.  199 ;  State 

Muscatine  Tumverein  v.  Funck,  18  Bank  r.  State,  1  Blackf.  (Ind.)  280, 

Iowa,  478;  Miami  Exporting  Co.  v.  283;  White  v.  Campbell,  5  Humph. 

Gano,  13  Ohio,  269.    Compare  Sau-  88 ;  Nevitt  v.  Bank  of  Port  Gibson,  6 

gatuck  Bridge  Co.  p.  Westport,  89  Sm.  &  M.  588-586,  and  eases  cited  by 

Conn.  887;  Lindell  v,  Benton,  6  Mo.  Justice  Thatcher;  1  Bl.  Com.  484. 
861 ;  Kansas  City  Hotel  Co.  v.  Sauer,        It  is  said  in  Kyd  on  Corporations 

65  Mo.  287;  Bank  of  Alexandria  v.  (vol.  ii.  p.  516),  *'  What  becomes  of 

Patton,  1  Rob.  (Va.)  499;  Grand  Uie  personal  estate  is,  perhaps,  not 

Gulf  Bank  v.  Jeffers,  12  Sm.  &  M.  decided;  but  probably  it  vests  in 

486;  Grand  Gulf  Bank  t7.  Wood,  Id.  the  Grown." 
482.    See  also  supra,  §§  750-754.  •  Mayor  of  Colchester  v.  Seaber, 

InPlattv.  Archer,  9  Blatchf.  569,  8  Burr.  1866;  Rex  v.  Pasmore,  8 

it  was  decided  that  the  dissolution  T.  R.  242 ;  Hightower  v.  Thornton, 

of  a  corporation  by  judgment  of  a  ^  Ga.  486;   Commercial   Bank  of 
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But  it  is  only  when  the  legal  right  or  title  is  in  the  corpora- 
tion at  the  time  of  its  dissolution  that  an  extinguishment  or 
reverter  of  the  legal  right  or  title  takes  place.  If  real  or  peiv 
sonal  property  or  negotiable  contracts  are  conveyed  to  a  cor- 
poration, subject  to  no  condition,  the  company  has  the  right 
to  transfer  the  same  absolutely :  and  in  such  case  the  title  of 
a  purchaser  will  not  be  affected  by  a  subsequent  dissolution 
of  the  corporation.^ 

§  1082.  Ck>n8eqaenoas  of  a  Dl«solntlon  in  Bqnity.  —  Rights  of 
Shareholders.  —  The  rule  that,  when  a  coiporation  is  dis- 
solved, its  debts  become  extinguished  and  its  property  re- 
verts to  the  owner  or  escheats  to  the  Crown,  is  merely  a  rule 
of  the  common  law,  which  recognizes  only  the  legal  right  or 
title.  It  may  be  doubted  whether  it  was  ever  the  law  that 
equitable  rights  to  property  held  by  a  corporation  were  lost 
by  a  dissolution  of  the  company.  The  doctrine  that  the 
property  of  a  dissolved  corporation  belongs  to  the  King  or  to 
the  original  donors,  was  first  applied  in  case  of  ecclesiastical 
and  municipal  corporations.  In  these  cases  there  were  no 
shareholders,  and  seldom  creditors ;  the  property  was  in  re- 
ality without  an  owner,  after  the  particular  use  for  which  it 
had  been  given  had  come  to  an  end  by  the  dissolution  of  the 
corporation.^  But  modern  business  companies  differ  essen- 
tially from  ecclesiastical  and  municipal  corporations,  both  in 
purpose  and  organization.  The  shareholders  or  corporators 
in  an  ordinary  business  company  are  themselves  the  donors 
of  its  property ;  each  member  contributes  his  share  of  the 
capital  for  the  common  benefit  of  all ;  and  the  corporation 
itself  holds  the  property  given  it  merely  as  trustee  for  its 
shareholders.' 

Natchez  v.  Chambers,  8  Sm.  &  M.  9;  of  Salem  v.  Caldwell,  16  Ind.  469; 

Port  Gibeon  v.  Moore,  13  Sm.  &  M.  Nicoli  v.  New  York,  &c.  R.  R.  Co., 

157;  Fox  V.  Horah,  1  Ired.  Eq.  358;  12  Barb.  460;  on  appeal,  12  N.  Y. 

Commercial  Bank  v,  Lockwood,  2  121 ;  Bobie  v.  Sedgwick,  35  Barb. 

Harr.  (Del.)  8;  Ingraham  r.  Terry,  319;  and  see  People  v.  California 

11  Humph.  572;  Malloy  v.  Mallett,  College,  38  Cal.  166. 

6  Jones,  Eq.  345 ;  1  Bl.  Com.  484.  *  See  People  r.  California  College, 

1  State  V.  Rives,  5  Ired.  L.  297;  38  Cal.  166. 

Owen  V.  Smith,  31  Barb.  641 ;  Bank  •  Supra^  Chapters  III.  and  Y . 
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Equity  clearly  demands  that  the  property  of  a  corporation 
of  this  nature  should  revert  to  the  shareholders,  the  original 
donors,  or  their  assignees,  when  the  trust  for  which  it  was 
granted  fails.  The  fact  that  the  legal  title  of  a  corporation 
to  property  held  by  it  becomes  extinguished  by  a  dissolu- 
tion, is  no  reason  why  the  beneficial  owners  should  lose  their 
rights.  If  a  man  dies,  holding  property  in  trust,  the  trust 
does  not  abate ;  but  a  court  of  chancery  will  protect  and  en* 
force  the  rights  of  the  beneficiaries  into  whosever  hands  the 
property  may  fall  by  devise  or  inheritance.  Equity  will  aU 
ways  protect  the  rights  of  a  ceitui  que  trusty  without  regard 
to  the  strictly  legal  title ;  ^  and  therefore,  when  a  corporation 
is  dissolved,  a  court  of  equity  will  recognize  and  protect  the 
equitable  rights  of  the  shareholders,  for  whom  the  corporate 
body,  as  recognized  by  law,  was  merely  a  representative  or 
trustee ;  and  the  assets  of  the  dissolved  corporation  will  be 
treated  in  equity  as  a  trust  fund  belonging  to  the  sharehold- 
ers of  the  company,  subject  to  the  rights  of  its  creditors.' 

§  1088.  Forfeiture  of  Z^ranohlses  does  not  inolnde  Forfeiture 
of  Property.  —  The  judgment  rendered  in  a  proceeding  of 
$eire  faeioB^  or  an  information  in  the  nature  of  a  quo  war^ 
ranto^  against  a  corporation,  can  reach  only  the  corporate 
franchises:  these  may  be  declared  extinguished;  but  prop- 

1  <*  It  is  a  rale  in  equity,  which  Hon,  866;  Matter  of  Woven  Tape 

admits  of  no  exception,  that  a  court  Skirt  Co.,  8  Hun,  508;  Burrali  o. 

of  equity  never  wants  a  trustee.'*  Bushwick  R.  B.  Co.,  75  N.  Y.  211; 

2   Story's  £q.  Jar.  §f  976,  1059  Krebs  «.  Carlisle  Bank,   2  Wall, 

et  $eq.  Jr.  83.     Contra^  aenMe^  Hopkins  v. 

In  Atty.-Gen.  v.  Lady  Downing,  Whitesides,  1  Head,  31. 

Wilm.  22,  Lord  Chief  Justice  Wil-  Stock  in  a  corporation  ceases  to 

mot  said:  *'  I  take  it  to  be  a  first  be  negotiable  after  a  dissolution, 

and  fundamental  principle  in  equity  and  only  the  equitable  rights  of  the 

that  the  trust  follows  the  legal  estate  holder  can  be  transferred.    James 

wheresoever  it  goes,  except  it  comes  v.  Woodraff ,  10  Paige,  541 ;  e.  a 

into  the  hands  of  a  purchaser  for  affirmed,  2  Denio,  574. 

valuable  consideration  without  no-  There  are  some  clearly  erroneous 

tioe."    Lewin  on  Trusts  (6th  ed.),  decisions  to  the  contrary.    See  Bank 

678.  of  Mississippi  v.  Duncan,  56  Misa 

>  Bacon  v.  Bobertson,  18  How.  166;  Coulter  o.  Bobertson,  24  Miss. 

480,  486 ;  Lum  o.  Bobertson,  6  WalL  278. 
277;   Frothingham   v.    Barney,  6 
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erty  rights  cannot  be  confiscated  by  the  State,  or  pre- 
Yented  from  devolving  according  to  the  ordinary  rules 
of  equity  and  the  common  law.^ 

§  1034.  Debts  doe  the  Company  are  not  loet.  —  It  is  fre- 
quently said  that  debts  due  to  or  from  a  corporation  become 
extinguished  by  its  dissolution;  but  this  is  not  strictly  ac- 
curate. The  obligation  of  the  debt  remains,  although  the 
remedy  in  the  name  of  the  corporation  be  lost; — not  by 
any  implied  condition  in  the  contract  creating  the  debt,  but 
from  necessity,  because  there  is  no  person  existing  in  legal 
contemplation  in  whose  favor  or  against  whom  the  debt  can 
be  enforced.^ 

It  should  be  remembered^  however,  that  a  corporation, 
considered  apart  from  its  shareholders,  is  a  mere  fiction ;  and 
that  debts  due  a  corporation  are  in  reality  due  the  body  of 
shareholders  under. the  corporate  name.  When  the  fiction  of 
a  corporate  existence  comes  to  an  end,  all  remedy  at  law  is 
lost ;  for  at  law  the  rights  of  the  individual  shareholders  are 
not  recognized.  But  in  such  case  a  court  of  equity  will  fur- 
nish a  remedy  to  compel  the  payment  of  debts  due  the  com- 
pany, either  at  the  suit  of  the  shareholders  or  at  the  suit  of 
creditors  having  claims  upon  the  corporate  estate.^  And  if  a 
corporation  has  made  an  assignment  of  all  of  its  assets  to  a 
trustee,  for  the  benefit  of  its  shareholders  and  creditors,  such 
trustee  may,  after  the  dissolution  of  the  company,  institute 
proceedings  in  equity  to  compel  the  payment  of  debts  con- 
stituting part  of  the  corporate  estate.^ 

^  Bacon  o.  Bobertson,  18  How.  tion  does  not  discharge  sureties  for 

486;  Curran  v.  State,  15  How.  804;  debts  due  by  the  company;  nor  are 

State  Bank  v.  State,  1  Blaokf.  267;  shareholders  or  officers  freed  from 

Commercial    Bank   of   Natchez  v.  a  secondary  liability  imposed    by 

Chambers,  8  Sm.  &  M.  62,  68;  Bow-  statute.    Moultrie  v.  Smiley,  16  6a. 

land  V.  Meader  Furniture  Co.,  88  289. 

Ohio  St  270.    See  infra,  f  1104.  «  Lenox  o.  Boberts,  2  Wheat 

*  Commercial  Bank  of  Natckes  878;  Curran  v.  State,  16  How.  811 ; 
V.  Chambers,  8  Sm.  &M.  47;  Moul-  Lum  v,  Bobertson,  6  Wall.  277; 
trie  V.  Smiley,  16  6a.  800.  See  tn-  Bacon  v.  Cohea,  12  Sm.  &  M.  616. 
fiUf  §  1086.  Compare  Fox  v,  Horah,  1  Ired.  £q. 

*  Hightower  v.  Thornton,  8  6a.  862;  Von  61ahn  v.  De  Bosset,  81 
486^    The  dissolution  of  a  corpora*  N.  Car.  467. 
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§  1085.  Rights  of  Crediton  after  a  Diaaolntion.  —  It  is  well 
settled  that  the  equitable  rights  of  the  creditors  of  a  corpo* 
ration  survive  its  dissolution,  although  their  remedy  at  law 
is  extinguished ;  and  that  a  court  of  chancery  will  furnish  a 
remedy  to  protect  and  enforce  their  equitable  rights  against 
any  assets  belonging  to  the  company  at  the  time  of  its  dis- 
solution. 

Thus,  it  was  held  by  the  Supreme  Court  of  the  United 
States  in  Curran  v.  State  of  Arkansas,  that  power  to  repeal 
the  charter  of  a  corporation,  in  which  the  State  was  the  sole 
shareholder,  gave  the  State  no  constitutional  power  to  appro- 
priate the  corporate  property  to  the  exclusion  of  creditors, 
or  to  deprive  the  latter  of  all  legal  remedy.  Justice  Curtis 
said :  *<  If  it  be  once  admitted  that  the  property  of  an  insol- 
vent trading  corporation,  while  under  the  management  of  its 
ofScers,  is  a  trust  fund  in  their  hands  for  the  benefit  of  cred- 
itors, it  follows  that  a  court  of  equity,  which  never  allows  a 
trust  to  fail  for  want  of  a  trustee,  would  see  to  the  execution 
of  that  trust,  although  by  dissolution  of  the  corporation  the 
legal  title  to  its  property  had  been  changed.  .  .  .  Whatever 
technical  difficulties  exist  in  maintaining  an  action  at  law  by 
or  against  a  corporation  after  its  charter  has  been  repealed,  in 
the  apprehension  of  a  court  of  equity  there  is  no  difficulty  in 
a  creditor  following  the  property  of  the  corporation  into  the 
hands  of  any  one  not  a  bona  fde  creditor  or  purchaser,  and 
asserting  his  lien  thereon,  and  obtaining  satisfietction  of  his  just 
debt  out  of  that  fund  specifically  set  apart  for  its  payment 
when  the  debt  was  contracted,  and  charged  with  a  trust 
for  all  the  creditors  when  in  the  hands  of  the  corporation, 
which  trust  the  repeal  of  the  charter  does  not  destroy."^ 

^  Carran  v.  State  of  Arkansas,  16  Port  Gibson,  6  Sm.  &  M.  513 ;  Com- 

How.  804,  811.    See  also  Mumma  mercial  Bank  of  Natchez  v.  Cham- 

V,  Potomac  Co.,  8  Pet.  281;  Brough-  bers,  8  Sm.  &  M.  61;  Hightower  ©. 

ton  V.  Pensacola,   93    U.   8.  268;  Mustian,  8  Ga.  606;  City  Ins.  Co. 

Barings   v,  Dabney,  10    Wall.   1;  r.  Commercial  Bank,  68  HI.  348; 

Homer  v.  Carter,  8  McCrary,  695;  Hastings  ».  Drew,  50  How.  Pr.  264; 

People  V.  National  Trust  Co.,  82  Shamokin  Valley,  &c.  R.  R.  Co.  v. 

N.  T.  283;   Hightower  r.  Thorn-  Malone,  85  Pa.  St.  36;  Tinkham  i?. 

ton,  8  Ga.  486;  Nevitt  v.  Bank  of  Borst.SlBarb.  407;  Gaff  v.  Flesher, 
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§  1036.  Winding  np  DiMOlved  Companies.  —  In  order  to 
obviate  the  inconvenient  consequences  ensuing  from  the  dis- 
solution of  a  corporation  at  common  law,  statutes  have  been 
passed  in  many  of  the  States  providing  for  the  winding  up 
of  dissolved  companies,  and  the  distribution  of  their  assets 
according  to  the  equitable  rights  of  those  interested.  Thus, 
in  some  States  it  is  enacted  that,  after  the  dissolution  of  a 
corporation  for  any  cause,  the  company  shall  continue  to  be  a 
body  corporate  during  a  term  of  years,  for  the  purpose  of  pros- 
ecuting and  defending  suits  and  settling  up  its  affairs,  but  not 
for  the  purpose  of  carrying  on  its  regular  business.^  In  other 
States,  trustees  or  receivers  are  wpointed,  whose  duty  it  is 
to  collect  the  assets  of  the  company  and  liquidate  its  debts.' 

§  1037.  Statutes  of  this  description  do  not  impair  existing 
rights,  nor  do  they  confer  a  new  right  where  there  was  none 

88  Ohio  St.  107;  Lewis  v.  Robert-        If  the  charter  of  a  corporation,  or 

son,  18  Sm.  &  M.  558;  Dudley  v.  a  general  law,  provides  that  after  a 

Price,  10  B.  Monr.  84;  Rowland  v.  certain  day  all  banking  powers  of 

Meader  Fomitare  Co.,  88  Ohio  St.  the  company  shall  cease,  **  except 

270.  those  incidental   and  necessary  to 

Upon  the  death  of  an  individual,  close  up  its  business,"  pending  suits 

a  court  of  chancery  will  protect  the  will  not  abate.     Pomeroy  v.  State 

claims  of  creditors  upon  the  assets  Bank,  1  Wall.  28. 
of  the  deceased.    See  Offutt  e.  King,        *  See    Lothrop  o.  Stedman,  13 

1  McArthur,  812.  Blatchf.  148;   Owen  v.  Smith,  81 

Upon  the  dissolution  of  a  corpo-  Barb.  641. 
ration  it  may  be  allowed  to  wind  up        On  dissolution  of  a  corporation 

its  affairs  by  its  own  liquidators,  and  the  appointment  of  a  receiver 

State  V,  Herdio  Coach  Co.,  85  La.  pursuant  to  statute,  the  title  to  its 

Ann.  245.  property  goes  to  the  receiver  for 

1  Folger  V.  Chase,  18  Pick.  66;  equitable   distribution.      Sword  v. 

Crease  v.  Babcock,  10  Meto.  (Mass.)  Wickersham,  29  Kans.  746. 
567,  569;  In  re  Independent  Ins.        Under  a  statute  providing  that 

Co.,    1    Holmes,    108;    Herron   r.  creditors  should  be  entitled  to  have 

Vance,  17  Ind.  595;  Mariners*  Bank  a  receiver  appointed  at  any  time 

0.   Sewall,   50  Me.  220;  Blake  v.  within  three  years  after  the  disso- 

Portsmouth,  &o.  R.  R.  Co.,  89  N.  H.  lution  of  a  corporation,  it  was  held 

485;  Tuskaloosa  Scientific,  ^.  Ass.  that  the  remedy  was  exclusive  of 

V.  Green,  48  Ala.  846;  Bewick  v,  every   other  remedy,  and   that  a 

Alpena  Harbor  Imp.  Co.,  89  Mich,  creditor   would   have    no    remedy 

700;    Muscatine    Turnverein     v.  whatever  after  the  three  years  had 

Funck,  18  Iowa,  471 ;    Ramsey  v.  expired.    Von  Glahn  v.  De  Rosset, 

Peoria,  fto.  Ins.  Co.,  55  HI.  811.  81  N.  Car.  467. 
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before ;  they  merely  provide  a  new.  remedy  for  enforcing  ex- 
isting rights  in  a  more  efficacious  manner  thtin  was  possible 
under  the  ordinary  rules  of  chancery  procedure.  Hence, 
a  law  providing  that  a  corporation  shall  continue  in  exist- 
ence after  the  expiration  of  its  charter  merely  for  the  pur- 
pose of  winding  up  its  affairs,  is  not  unconstitutional.  Such 
a  law  would  neither  impair  any  rights  of  the  company's 
shareholders,  nor  impose  any  new  obligations  upon  its 
debtors.^ 

§  1038.  Reorganisation  or  Ravivor.  —  After  a  corporation 
has  been  dissolved,  or  has  lost  its  franchise  or  right  to  con- 
tinue its  operations,  it  may  be  reorganized  or  revived  pur- 
suant to  authority  newly  conferred  by  the  State.  It  is  clear, 
however,  that  this  can  be  done  only  with  the  consent  of  the 
corporators;  for  although  the  legislature  may  at  any  time 
confer  franchises  or  privileges,  it  cannot  arbitrarily  compel 
any  one  to  accept  them  or  use  them.'  Hence,  if  a  corpora- 
tion is  dissolved  by  expiration  of  its  charter  according  to  the 
limitations  contained  in  it,  (the  agreement  of  the  corporators 
having  thereby  come  to  an  end,)  the  legislature  will  have  no 
power  to  revive  its  existence.^  If,  however,  the  dissolution 
of  a  corporation  takes  place  merely  by  reason  of  an  extin- 
guishment of  its  franchises,  before  the  charter  agreement 
itself  has  expired,  there  seems  to  be  no  reason  why  the 
legislature  may  not  continue  the  corporate  existence  by  a 

^  Nevitt  V.  Bank  of  Port  Gibson,  *  5tipra,  §  24.  If  the  parchaBors 
6  Sm.  &  M.  613,  521-531,  557-575;  of  the  property  of  a  oorporation 
Commercial  Bank  of  Natchez  ti.  under  a  foreclosure  sale  of  the  prop- 
Chambers,  8  Sm.  &  M.  49;  Lewis  erty  of  the  company  organize  as  a 
r.  Robertson,  13  Sm.  &  M.  558;  Mi-  new  oorporation,  it  is  plain  that 
ami  Exporting  Co.  v,  Gano,  13  Ohio,  the  shareholders  of  the  old  com- 
270;  Atlas  Bank  o.  Nahant  Bank,  pany  have  no  rights  against  the 
23  Pick.  487;  Ingraham  v,  Terry,  new  company,  except  soch  as  are 
llHumph.  572;  Western  N.C.R.R.  created  by  contract  with  the  pui^ 
Co.  V,  Rollins,  82  N.  Car.  523.  And  chasers.  Thornton  v.  Wabash  Ry. 
see  McLaren  v,  Pennington,  1  Paige,  Co.,  81  N.  T.  462. 
Ill;  Robinson  v.  Lane,  19  (ra.  838.  *  See  iupra,  $  24;  People  v.  Man- 
But  compare  Commercial  Bank  «.  hattan  Co.,  9  Wend. 381-383.  Com- 
Lookwood,  2  Harr.  (Del.)  8;  Fas-  pare  Bellows  o.  Hallowell,  &c«  Bank, 
chall  V.  Whitsett,  11  Ala.  472.  See  2  Mason,  81,  46. 
also  ifi^a,  §  1076. 
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grant  of  new  franchises.  The  charter  contract  would  not 
be  infringed  or  altered  thereby;  but  the  corporators  would 
merelj  be  enabled  by  law  to  carry  out  their  original  agree- 
ment^ 

It  was  formerly  held,  that,  if  a  corporation  becomes  dissolved 
by  the  loss  of  an  integral  part,  this  may  be  restored,  and  the 
ooiporation  be  revived  by  an  act  of  the  legislature  or  of  the 
King  alone ;  ^  and  under  these  circumstances  the  act  of  re* 
vivor  should  be  considered,  not  as  a  grant  of  new  franchises, 
but  rather  as  a  waiver  of  an  irregularity  in  the  appointment 
of  the  missing  member.^ 

§  1089.  Joiladiotloii  in  Bquitj  over  Gknporatioiui.  —  The  gen- 
eral principles  upon  which  the  jurisdiction  of  the  courts  of 
chancery  in  suits  brought  by  or  i^ainst  corporations  rests, 
may  conveniently  be  referred  to  in  this  connection.  It  will 
be  found  that  these  principles  are  the  same  general  principles 
of  equity  jurisprudence  that  are  applicable  to  all  persons  aUke. 
The  courts  of  chancery  have  no  special  jurisdiction  over 
corporations. 

§  1040.  A  Court  of  Bquitj  oannot  decree  a  Forfeiture  of 
Fvanebisae.  —  It  is  well  settled  that  the  courts  of  equity  have 
no  jurisdiction,  unless  it  be  conferred  by  statute,  to  decree 
the  dissolution  of  a  corporation  by  forfeiture  of  iU  fran* 
ehieee^  either  at  the  suit  of  an  individual,^  or  at  the  suit 
of  the  State.^  The  State  alone  can  insist  od  a  forfeiture 
of  franchises,  and  the  State  has  an  adequate  remedy  at  law, 

^  Supra,  §§  390,  1088.  planck  v.  Mercantile  Ins.  Co.,  1 

>  Bex  V.  Pasmore,  8  T.  B.  190,  £dw.  Ch.  88;  Kincaid  v.  DwineUe, 

per  Lord  Kenyon;  Mayor  of  Col-  60  N.  T.  548;   Society  for  Estab- 

chester  v.  Seaber,  3  Burr.  1866;  1  lishing  Manufactures  v.  Morris  Ca- 

W.  BL  601.  nal,  &c.  Co.,  1  N.  J.  £q.  157;  Do- 

*  Mayor  of  Colchester  v.  Brooke,  remns  v,  Dutch  Beformed  Church, 
7  Q.  B.  830,  881 ;  Mayor  of  Col-  8  N.  J.  £q.  340.  Compare  supra, 
Chester  v.  Seaber,  supra.  §f  282-284. 

With  regard  to  the  rights  of  ered-        *  State  v.  Merchants'  Ins.,  &o. 

iters  upon  the  revivor  of  a  corpora-  Co.,  S  Humph.  252;  Atty.-Gen.  v. 

tion,  see  supra,  §  811.  Utica  Ins.  Co.,  2  Johns.  Ch.  880; 

*  Folger  t;.  Columbian  Insurance  Atty.-Gen.   v.   Bank   of    Niagara, 
Co.,  00  Mass.  274;  Slee  o.  Bloom,  6  Hopk.  854;  Verplanck  v.  Mercantile 
Jc^s.  Ch.  877;  Doyle  v.  Peerless  Ins.  Co.,  1  Edw.  Ch.  88. 
Petroleum  Co.,  44  Barb.  280;  Yer- 

TOL.II.  — 20 


§  1041         THE  LAW  OF  PBIVATB  COBPOBATIONS.  996 

bj  quo  warranto^  to  obtain  a  jadgment  of  forfeiture  and 
dissolution. 

§  1041.  A  Court  of  Bqoitj  oumot  interfere  merely  to  prevent 
a  Breaoh  of  the  Law.  —  The  fact  that  a  corporation  is  about 
to  exceed  its  chartered  powers,  or  to  commit  any  other 
unlawful  act,  is  not  alone  a  sufficient  ground  for  the  inter- 
ference of  chancery  at  the  suit  of  a  person  who  is  not  a 
member  of  the  company.  This  rule  rests  upon  the  ob- 
vious principle,  that  no  person  can  complain  of  a  wrong  with- 
out showing  some  special  injury  to  himself.  If  a  corporation 
exceeds  its  franchises,  or  commits  any  other  breach  of  the 
law,  this  is  an  injury  to  the  public  generally ;  and  it  is  well 
settled  that,  for  an  injury  to  the  public  generally,  the  indi- 
viduals composing  the  public  cannot  sue  separately,  but  the 
State  must  sue  on  behalf  of  all.^ 

A  court  of  chancery  has  no  jurisdiction  to  issue  an  injunc- 
tion, at  the  suit  of  the  prosecuting  officer  of  the  State,  to 
restrain  a  corporation  from  exceeding  its  chartered  powers, 
or  from  doing  acts  otherwise  illegal,  unless  it  be  shown  that 
such  acts  are  injurious  to  the  public,  and  that  the  remedy  by 
injunction  is  required  upon  equitable  grounds.  There  is  no 
reason  why  chancery  should  enjoin  a  corporation  from  com- 
mitting a  breach  of  the  law  in  any  case  in  which  similar  relief 
would  not  be  granted  against  an  individual.    A  court  of 

1  Ware  v.  Regents  Canal  Co.,  8  Co.,  41  N.  T.  Super.  Ct.  489;  Back 

De  G.  &  J.  228;  Mayor,  &c.  of  Liver*  Mountain  Coal  Co.  o.  Lehigh  Coal, 

pool  V,  Chorley  Water-Works  Co.,  2  &c.  Co.,  50  Pa.  St.  91;  Spooner  r. 

DeG.,M.  &G.852;  Stockport,  &o.  McConnell,  1  McLean,  837;  Wes- 

Water-Works  Co.  t?.  Mayor,  &c.  of  son  ».  Waahbum  Iron  Co.,  13  Allen, 

Manohe&ter,  9  Jur.  n.  b.  266;  Pud-  100;  Sparhawk  v.  Union  Passenger 

eey  Coal  Gas  Co.  r.  Bradford,  L.  R.  By.  Co.,  64  Pa.  St.  401.    Nor  wiU 

15  Eq.  167;  Thome  v.  Taw  Vale  an  action  lie  at  law.     Sargent  p. 

Ry.,&c.  Co.,13Beav.  10;Bigelow».  Boston,  &c.  B.  B.  Co.,  115  Mass. 

Hartford  Bridge  Co.,  14  Conn.  665;  416. 

O'Brien  v,  Norwich,  &c.  B.  B.  Co.,        Compare  Crescent  City  Gas  Light 

17  Conn.  872;  Georgetown  v.  Alex-  Co.  v.  New  Orleans  Gas  Light  Co., 

andria  Canal  Co.,  12  Pet.  91 ;  Dover  27  La.  Ann.  138,  which  was  a  suit  to 

V.  Portsmouth  Bridge  Co.,  17  N.  H.  enjoin  a  corporation  from  interfer- 

200;  Osborne  v.  Brooklyn  City  B.  ing  with  plaintiff's  monopoly,  and 

B.  Co.,  5  Blatchf.  866;  Sixth  Ave.  to  adjudge  its  charter   void  as  a 

B.  B.  Co.  p.  Gilbert  Elevated  B.  B.  cloud  upon  plaintiff's  rights. 
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equity  has  clearly  no  general  jurisdiction  to  act  as  conservator 
of  the  laws,  or  to  enjoin  the  commission  of  crimes  and  mis- 
demeanors, at  the  suit  of  the  Attorney-General.  It  is  difScult 
to  perceive,  then,  why  equity  should  interfere  to  prevent  a 
bare  usurpation  of  corporate  authority,  or  any  other  mere 
breach  of  the  law,  from  being  committed  by  an  incorporated 
company. 

In  Attorney-General  v,  Utica  Insurance  Company,  Chan- 
cellor Kent  refused  to  issue  an  injunction,  on  motion  of  the 
Attorney-General,  to  restrain  an  insurance  company  from 
engaging  in  banking  operations  in  violation  of  its  charter  and 
the  general  laws  of  the  State.  The  learned  judge  said  :  ^^  If 
a  charge  be  of  a  criminal  nature,  or  an  offence  against  the 
public,  and  does  not  touch  the  enjoyment  of  property,  it 
ought  not  to  be  brought  within  the  direct  jurisdiction  of  this 
court,  which  was  intended  to  deal  only  in  matters  of  civil 
right,  resting  in  equity  or  where  the  remedy  at  law  was  not 
sufficiently  adequate.  .  »  .  If  the  defendants  are  carrying  on 
banking  operations  contrary  to  law,  they  ought,  undoubtedly, 
to  be  restrained ;  but  I  cannot  be  of  opinion  that  the  operation 
is  such  a  mischief  or  public  nuisance  as  to  require  the  imme- 
diate and  extraordinary  process  of  this  court  to  abate  it.  .  .  • 
When  the  question  is,  whether  a  corporation  has  forfeited  its 
charter,  or  usurped  a  franchise,  or  has  broken  a  penal  law, 
.  •  .  this  court  is  not  the  proper  tribunal  to  sustain  the  pros- 
ecution or  inflict  the  punishment."  ^ 

1  Atty.-Gen.  v.  Utica  Ins.  Co.,  2  Ch.  D.  449,  601-608,  per  Bramwell, 

Johns.  Ch.  371,  878,  880,  380.     See  L.  J.    An  appeal  was  taken,  but 

also  Atty.-Gen.  v.  Bank  of  Niagara,  the  point  was   not   passed   upon. 

Hopk.  854,  860 ;  Yerplanck  v.  Mer-  L.  R.  5  App.  Cas.  478.    Compare 

cantile  Ins.   Co.,  1  Edw.  Ch.  88;  Atty.-Gen.  v.  Great  Northern  Ry. 

People 0.  Miner,  2  Lans.  896;  People  Co.,  1  Dr.  &  Smi  164;  Ware  v.  Re- 

V.  Albany,  &c.  R.  R.  Co.,  24  N.  Y.  gent's  Canal  Co.,  8  De  G.  &  J.  228; 

261;  Atty.-Gen.  r.  Bank  of  Michi-  Atty.-Gen.  v.  Mid-Kent  Ry.  Co., 

gan,  Harring.  Ch.  821;   Atty.-Gen.  L.  R.  8  Ch.  100. 

V.  Tudor  Ice  Co.,  104  Mass.  244.  The  decision  of  Chancellor  Kent 

The  same  view  has  been  taken  in  Atty.-Gen.   v.   Utica  Ins.   Co., 

in  England,  notwithstanding  some  supra,  has  been  assailed  in  an  elab- 

earlier    cases.      See  Atty.-Gen.  v,  orate  opinion  delivered  by  Ryan, 

Great  Eastern  Ry.  Co.,  L.  R.  11  C.  J.,  in  Atty.-Gen.  v.  The  Rail- 
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§  1042.  But  a  Ckmit  of  Equity  may  always  Interfore  upon 
Bqoitable  Oronnda.  —  It  is  well  settled  that  a  court  of  chan- 
cery has  jurisdiction  to  grant  equitable  relief  against  a  corpo- 
ration at  the  suit  of  an  individual,  whenever  a  sufficient  case 
for  relief  is  shown,  upon  the  ordinary  principles  of  equity 
jurisprudence  ;  and  the  fact  that  the  act  of  the  corporation 
against  which  relief  is  sought  involves  an  unauthorized  ex- 
ercise of  corporate  power,  or  other  breach  of  the  law,  is 
wholly  immaterial  under  these  circumstances. 

Thus,  a  shareholder  may  obtain  an  injunction,  and  other 
equitable  relief,  to  protect  his  rights  in  the  corporation  from 
being  impaired,  by  a  misapplication  of  the  corporate  funds,  or 
other  violation  of  the  company's  charter.  And  there  can  be 
no  doubt  that  equity  has  jurisdiction  in  any  other  case  to 
grant  relief  against  a  corporation,  upon  the  same  terms  as 
against  an  individual  under  similar  circumstances.^ 

§  1048.  When  a  Court  of  Bqiiity  wlU  grant  Relief  at  tiie  Suit 
of  the  Gtovemment — It  is  well  settled  that  '^  a  court  of  equity 
has  jurisdiction  to  restrain  existing  or  threatened  public  nui* 
sances  by  injuncti(m,  at  the  suit  of  the  Attorney-General  in 
England,  and  at  the  suit  of  the  State,  or  the  people,  or  muni- 
cipality, or  some  proper  officer  representing  the  common- 
wealth, in  this  country.'*  ^  So  it  was  held  from  the  earliest 
times  that  the  Attorney-General  could  sue  in  equity  on  behalf 
of  the  public  for  the  protection  of  charitable  trusts  and  other 
trusts  in  which  the  public  generally  were  interested.' 

road  Companies,  S5  Wis.  482,  52S-  tie  Miami  R.  R.  Co.,  17  Ohio,  340; 

650.     A  fuU  collection  of  the  aa-  Richmond,  &c.  R.  R.  Co.  v.  Louisa 

thorities  bearing  upon  the  general  R.  R.  Co.,  13  How.  71;  Hudson,  &c. 

question  may  be  found  here.    Com-  Canal  Co.  v.  New  York,  &c.  R.  R. 

pare  also  State  v.  Milwaukee  Cham-  Co.,  9  Paige,  323;  Rowe  v.  Granite 

ber  of  Commerce,  47  Wis.  670,  679.  Bridge  Co.,  21  Pick.  844;    Buller 

1  Atty.-Gen.   v.  Railroad   Com-  ©.  Society,  &c.,  12  N.  J.  Eq.  264; 

panics,  35  Wis.  582,  633,  and  cases  Society,  &c.  v.  Butler,  12  N.  J.  £q. 

cited  ;  Delaware,  &c.  Canal  Co.  v.  498;  Ross  ».  Elizabethtown,  &c.  R, 

Camden,  &c.  R.  R.  Co.,  16  N.  J.  Eq.  R.  Co.,  2  N.  J.  Eq.  422. 

821 ;  Raritan,  &c.  R.  R.  Co.  v.  Dela-  «  Pomeroy's    Eq.  Jur.   §  1849  ; 

ware,  &c.  Canal  Co.,  18  N.  J.  Eq,  Story's  Eq.  Jur.  §§  921-923. 

646 ;  Bonaparte  v.  Camden,  &e.  R.  R.  »  Story's  Eq.  Jur.  §  1186;  Parker 

Co.,  Baldwin,  227;  Moorheadv.  Lit-  o.  May,  6  Cosh.  888-340;  Jackson 
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So  it  has  been  held  that  the  goyemment  may,  throagh  its 
prosecating  officer,  sue  in  equity  to  restrain  a  public  corpora- 
tion and  its  officers  from  usurping  powers  which  were  not 
granted  to  them  ^  and  from  any  acts  which  would  cause  an 
irreparable  wrong  to  the  community.^ 

The  same  general  principles  apply  where  equitable  relief 
is  sought  by  the  government  against  a  corporation  for  wrong- 
ful acts  committed  by  the  corporation  to  the  injury  of  the 
public.  Under  these  circumstances,  the  courts  of  equity  are 
not  deprived  of  jurisdiction  by  the  fietct  that  the  commission 
of  the  wrong  incidentally  involved  an  unauthorized  exercise  of 
corporate  power,  or  other  breach  of  the  law. 

The  right  of  the  government  to  sue  in  equity  is  especially 
clear  where  companies,  which  have  received  public  property 
or  public  powers  upon  a  trust  in  favor  of  the  public,  threaten 
to  violate  the  trust  so  assumed.  Thus,  when  the  power  of 
eminent  domain  is  granted  to  a  corporation,  such  as  a  railroad 
company,  it  is  given  upon  the  trust,  that  it  shall  be  used  by 
the  corporation  so  as  to  give  the  public  the  benefit  of  a  rail- 
road upon  the  payment  of  reasonable  charges.^  Any  attempt 
on  the  part  of  the  corporation  to  deprive  the  public  of  these 
benefits,  or  to  defeat  the  just  expectations  of  the  State,  would 
therefore  constitute  a  breach  of  duties  assumed  by  the  cor- 
poration in  favor  of  the  public ;  and  if  a  continuous  violation 
of  the  rights  of  the  public  is  threatened,  a  court  of  equity 
may  grant  an  injunction  at  the  suit  of  the  proper  govern- 
ment officer. 

This  doctrine  has  often  been  affirmed  by  the  courts.  Thus, 
it  has  repeatedly  been  decided  that  a  suit  may  be  maintained 

0.  Phillips,  14  Alien,  589;  Atty.-  A  gnit  in  equity  may  be  brought 
Gen.  V.  Tudor  loe  Co.,  104  Mass.  by  the  government  to  restrain  the 
244;  Atty.-Gen.  v,  Leicester,  7  Beay.  governing  officers  of  a  municipality 
176.  from  issuing  negotiable  bonds  in 
>  Atty.-Gen.  v.  West  Hartlepool,  violation  of  the  law,  if  there  is 
&c.  Cooun'TB,  L.  R.  10  £q.  162;  danger  that  the  bonds  would  be- 
Ewing  V,  Board  of  Education,  72  come  *a  charge  upon  the  municipal- 
Mo.  440;  People  v.  Mayor,  &c.  of  ity  in  the  himds  of  innocent  pur- 
New  York,  82  Barb.  85,  affirmed  82  chasers.  State  v.  Saline  County 
Barb.  102;  State  o.  Mayor,  &c.  of  Ck>urt,  61  Mo.  860. 
New  York,  8  Duer,  160.  *  Infruj  Chapter  XVI. 
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in  equity  on  behalf  of  the  public  to  restrain  a  corporation 
from  doing  any  unauthorized  act  amounting  to  a  public  nui- 
Bance.^  So,  if  a  company  which  has  assumed  obligations  to 
the  public  threatens  to  violate  these  obligations  and  thereby 
cause  an  irreparable  injury  to  the  public,  a  court  of  equity 
will  grant  an  injunction.  In  Attorney-General  v.  Railroad 
Companies,^  injunctions  were  granted^  at  the  suit  of  the  Attor- 
ney-General, acting  for  the  State,  to  restrain  several  railroad 
companies  from  exacting  tolls  for  the  carriage  of  passengers 
or  freight  in  excess  of  the  maximum  rates  allowed  by  law. 

^  Atty.-Gen.   o.   Jamaica   Pond  mouth  Local  Board,  L.  R.  18  £q. 
Aqueduct  Ck>.,  133  Mass.  361,  868;  172;   Atty.-Gen.   v.    Leeds   Corp., 
District  Attorney  v.  Lynn,  &c.  R.  R.  L.  R.  5  Ch.  App.  583;  Atty.-Gen.  v. 
Co.,  16  Gray,  242;   Atty.-Gen.  v.  Mayor  of  Southampton,  1  Giff.  368; 
Boston  Whaif  Co.,  12  Gray,  558;  Ware  v.  Regent's  Canal  Co.,  8  De  6. 
Atty.-Gen.  v.  Tudor  Ice  Co.,  104  &  J.  212,  228. 
Mass.  244;  Atty.-Gen.  v.  The  Co-        *  Atty.-Gen.  v.  Railroad   Com- 
hoes  Co.»  6  Paige,  183;  Atty.-Gen.  pauiee,  85  Wis.  482, 528  et  seq.^  and 
V.  Hudson  River  R.  R.  Co.,  1  Stockt.  cases   cited.      See   also   Common- 
526;  Commonwealth  v.  Pittsburgh,  wealth   v.   Pittsburgh,    &c.    R.  R. 
&c.   R.  R.   Co.t  24  Pa.  St.   159  ;  Co.,  24  Pa.  St.  159;  Atty.-Gen.  o. 
Georgetown   v.   Alexandria    Canal  Great  Northern  Ry    Co.,  1  Dr.  & 
Co.,  12  Pet.  98;  State  v.  Wheeling,  Sm.  154,  161,  162;  Atty.-Gen.  v. 
&c.  Bridge  Co.,  18  How.  518,  566;  Great  Eastern  Ry.   Co.,  L.  R.  11 
Atty.-Gen.  v.  Toronto  Street  Ry.  Ch.  Div.  449;  Atty.-Gen.  v.  Mid- 
Co.,  14  Grant  (U.  C),   Ch.  678;  Kent  Ry.  Co.,  L.  R.  8  Ch.  Appw 
State  V.  Dayton,  &c.  R.  R.  Co.,  86  108,  104. 
Ohio  St.  484  ;  Atty.-(xen.  v.  Cocker- 
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CHAPTER  XV. 


LEGISLATIVE  CONTBOL  OVER  PRIVATE  CORPORATIONS. 


PART  I. 

THE  OONBTITUTIOKALITY  OF  LBGISLATION  AFFBCnKG 

PRIVATE  CORPORATIONS. 

§  1044.  Coiistitational  Prohibitions.  —  Seotion  10  of  Arti- 
cle I.  of  the  Constitation  of  the  United  States  provides  that 
*^  no  State  shall  .  .  .  pass  auy  bill  of  attainder,  ex  poit  facto 
law,  or  law  impairing  the  obligation  of  contracts.^^  ^ 

The  Fourteenth  Amendment  of  the  Constitution  provides 
that  no  State  shall  ^  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."^ 

The  Fifth  Amendment,  limiting  the  powers  of  the  Federal 
government,  provides  that  no  person  shall  ^*be  deprived  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation.'*  ^ 

Similar  provisions  in  the  constitutions  adopted  by  the 
several  States  limit  the  powers  of  the  State  legislatures. 

All  of  these  provisions  were  designed  to  enforce  a  general 
principle  of  right,  which  lies  at  the  foundation  of  all  political 

^  A  State  constitation  adopted        *  Witheis  t^.  Buckley,  20  How.  84. 

by  vote  of  the  people  is  a  *'  law  "  As  to  what  constitates  a  taking  of 

within  this  prohibition.    Railroad  property  within  the  meaning  of  the 

Co.  V.  McClnre,  10  Wall.  611;  New  Constitation,  see  Pampelly  ti.  Green 

Orleans  Gas  Co.  v.  Loaisiana  Light  Bay  Co.,  18  Wall.  166;  StoTy  v. 

Co.,  115  U.  S.  650.  New  York,  &c.  R.  R.  Co.,  90  N.  Y. 

*  This  amendment  was  adopted  122,  168. 
in  1868. 


§  1046         THB  LAW  07  PKiyATS  QQRPOBATIONS.  1008 

liberty,  as  has  often  been  declared  by  the  framers  of  our  sys- 
tem of  government.  The  principle  is  that  all  men  have  a 
natural  and  inherent  right  to  *'  life,  liberty,  and  property,''  ^ 
or  ^^  life,  liberty,  and  the  pursuit  of  happiness  *' ; '  that  gov- 
ernments are  instituted  to  secure  this  right,  deriving  their 
just  powers  from  the  consent  of  the  governed ;  and  that 
any  interference  by  a  government  with  this  inherent  right 
of  the  individual  members  of  the  community  can  be  justified 
only  as  a  means  of  securing  the  most  effectual  enjoyment  of 
the  right  to  all. 

How  far  these  constitutional  provisions  restrict  the  powers 
of  the  government  to  enact  laws  affecting  private  corpora- 
tions will  be  the  subject  of  inquiry  in  this  chapter.^ 

§  1045.    A  Charter  said  to  be  a  Contract.  —  The  Dartmoath 

College  Caae.  —  It  has  often  been  said,  both  by  judges  and 
by  legal  text-writers,  that  the  charter  of  a  corporation  is  a 
contract  within  the  meaning  of  the  constitutional  prohibi-* 
tion  against  State  laws  impairing  the  obligation  of  contracts.^ 
This  doctrine  first  received  judicial  sanction  in  the  decision 
of  the  famous  Dartmouth  College  Case  by  the  Supreme 
Court  of  the  United  States.  The  facts  of  the  case  were 
substantially  as  follows.  In  the  year  1769  the  King  of  Eng- 
land granted  a  charter  constituting  twelve  persons  therein 
named  a  corporation  under  the  name  of  ^^  The  Trustees  of 
Dartmouth  College,"  with  power  to  fill  vacancies  in  their 
body.    The  purposes  of  the  corporation  were  to  establish  a 

1  The  first  resolution  of  the  Decla-  Southern  Ry.  Co.  v.  Gebhard,  100 

ration  of  Bights  of  1774  is,  that  the  U.  S.  527 ;  Canada  Car,  &c.  Co.  r. 

inhabitants  of   the  Colonies  *<  are  Harris,  24  U.  C.  C.  P.  880. 

entitled  to  life,  liberty,  and  property;  ^  In  Wilmington  K.  B.  Co.  v. 

and  that  they  have  never  ceded  to  Beid,  18  Wall.  266,  Justice  Davis 

any  sovereign  power  whatever   a  said:  **  It  has  been  so  often  decided 

right  to  dispose  of  either  without  by  this  court,  that   a   charter   of 

their  consent."  incorporation  granted  by  a  State 

^  Declaration  of  Independence.  creates  a  contract  between  the  State 

s  In  England  and  in  the  Domin-  and  the  corporators,  which  the  State 

ion  of  Canada  there  is  no  const!-  cannot  violate,  that  it  would  be  a 

tutional  limitation  preventing  the  work  of  supererogation  to  repeat  the 

enactment  of   laws  impairing  the  reasons  on  which  the  argument  ia 

obligation   of   contracts.      Canada  founded." 
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college  for  the  education  and  instruction  of  the  youth  of  the 
Province  in  the  arts  and  sciences,  and  for  the  diasen^ination 
of  civilization  and  Christianity  among  the  Indian  tribes. 
The  charter  further  authorized  the  corporation  to  receive, 
hold,  and  administer  property,  to  enable  it  to  accomplish 
these  purposes. 

After  the  corporation  thus  constituted  had  existed  for 
nearly  fifty  years,  and  had  received  donations  and  endow** 
menta,  the  legislature  of  New  Hampshire  enacted  several 
laws,  altering  its  management  and  purposes  in  important  par-r 
ticulars.  By  these  acts  the  name  of  the  corporation  was 
changed  to  ^^  Trustees  of  Dartmouth  Univei-sity*';  the  board 
of  trustees  constituting  the  corporate  body  was  increased  by 
the  addition  of  nine  trustees,  to  be  appointed  by  the  Governor 
and  Council,  and  provision  was  made  for  the  appointment  by 
the  Governor  and  Council  of  a  board  of  twenty-five  overseers* 
The  entire  management  of  the  institution  was  placed  in  the 
bands  of  the  increased  board  of  trustees,  subject  to  the  con- 
trol of  the  overseers,  and  authority  was  conferred  to  establish 
new  colleges  and  an  Institute,  and  to  use  th^  property  and 
funds  of  the  corporation  for  these  purposes. 

The  trustees  in  office  at  the  time  when  the  legislature 
enacted  these  laws  refused  to  be  bound  by  them,  on  the 
ground  that  they  were  in  violation  of  the  prohibition  of  the 
Constitution  against  laws  impairing  the  obligation  of  con- 
tracts ;  and  this  view  was  sustained  by  the  Supreme  Court 
of  the  United  States.  Chief  Justice  Marshall  and  Justice 
Story  delivered  elaborate  opinions,  holding  that  the  charter 
of  the  corporation  contained  a  contract,  but  neither  of  these 
learned  judges  pointed  out  the  exact  terms  of  this  contract. 
It  was  apparently  assumed  by  them  that  the  grant  of  the 
charter  created  a  contract  between  the  Crown  and  the  gran- 
tees, and  that  the  obligation  of  this  contract  devolved  upon 
the  State  of  New  Hampshire  and  the  successors  of  the  origi- 
nal trustees  respectively.  Both  of  the  learned  judges,  how- 
ever, laid  special  stress  upon  the  fact,  that  donations  had 
been  made  to  the  corporation  for  the  purposes  and  upon  the 
trusts  indicated  by  the  charter. 
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Chief  Justice  Marshall  said:  ^^An  artificial  immortal  be- 
ing was  created  by  the  Crown,  capable  of  receiving  and  dis- 
tributing forever,  according  to  the  will  of  the  donors,  the 
donations  which  should  be  made  to  it.  On  this  being,  the 
contributions  which  had  been  collected  were  immediately 
bestowed.  These  gifts  were  made,  not  indeed  to  make  a 
profit  for  the  donors  or  their  posterity,  but  for  something  in 
their  opinion  of  inestimable  value ;  for  something  which  they 
deemed  a  full  equivalent  for  the  money  with  which  it  was 
purchased.  The  consideration  for  which  they  stipulated  is 
the  perpetual  application  of  the  fund  to  its  object  in  the 
mode  prescribed  by  themselves.  Their  descendants  may  take 
no  interest  in  the  preservation  of  this  con^deration.  But  in 
this  respect  their  descendants  are  not  their  representatives ; 
they  are  represented  by  the  corporation.  The  corporation  is 
the  assignee  of  their  rights,  stands  in  their  place,  and  dis- 
tributes their  bounty  as  they  would  themselves  have  distrib- 
uted it,  had  they  been  immortal.  So  with  respect  to  the 
students  who  are  to  derive  learning  from  this  source.  The 
corporation  is  trustee  for  them  also.  Their  potential  rights, 
which,  taken  distributively,  are  imperceptible,  amount  col- 
lectively to  a  most  important  interest.  These  are,  in  the 
Aggi'og&te,  to  be  exercised,  asserted,  and  protected  by  the  cor- 
poration. .  .  .  This  is  plainly  a  contract  to  which  the  donors, 
the  trustees,  and  the  Crown  (to  whose  rights  and  obligations 
New  Hampshire  succeeds),  were  the  original  parties.  It  is  a 
contract  for  the  security  and  disposition  of  property.  It  is 
a  contract  on  the  faith  of  which  real  and  personal  estate  has 
been  conveyed  to  the  corporation.'*^ 

Justice  Story  said :  ^^  The  corporation  was  expressly  created 
for  the  purpose  of  distributing  in  perpetuity  the  charitable  do- 
nations of  private  benefactors.  By  the  terms  of  the  charter 
the  trustees  and  their  successors,  in  their  corporate  capacity, 
were  to  receive,  hold,  and  exclusively  manage  all  the  funds 
so  contributed.  The  Crown,  then,  on  the  face  of  the  charter, 
pledged  its  faith  that  the  donations  of  private  benefactors 
should  be  perpetually  devoted  to  their  original  purposes, 

1  Dartmouth  College  v.  Woodward,  4  Wheat.  642,  648. 
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without  any  interference  on  its  own  part,  and  should  be 
forever  administered  bj  the  trustees  of  the  corporation,  un« 
less  its  corporate  franchises  should  be  taken  away  by  due 
process  of  law.  From  the  very  nature  of  the  case,  therefore, 
there  was  an  implied  contract  on  the  part  of  the  Crown  with 
every  benefactor,  that,  if  he  should  give  his  money,  it  should 
be  deemed  a  charity  protected  by  the  charter,  and  be  admin- 
istered by  the  corporation  according  to  the  general  law  of 
the  land.  As  soon,  then,  as  a  donation  was  made  to  the 
corporation,  there  was  an  implied  contract  springing  up, 
and  founded  on  a  valuable  consideration,  that  the  Crown 
would  not  revoke  or  alter  the  charter,  or  change  its  admin- 
istration, without  the  consent  of  the  corporation.  There 
was  also  an  implied  contract  between  the  corporation  itself, 
and  every  benefactor  upon  a  like  consideration,  that  it  would 
administer  his  bounty  according  to  the  terms  and  for  the  ob- 
jects stipulated  in  the  charter." ' 

It  is  difficult  to  support  the  theory,  that  the  grant  of  a 
charter  involves  the  creation  of  a  contract  between  the  State 
and  the  grantees  that  the  charter  shall  be  inviolable ;  but  it 
is  undoubtedly  true,  that  contracts  created  on  the  faith  of  a 
charter  cannot  be  impaired  under  the  guise  of  altering  the 
charter.  If,  then,  the  trust  created  by  a  gift  to  a  charitable 
corporation  is  a  contract  within  the  meaning  of  the  consti- 
tutional prohibition,  it  follows  that  the  legislature  of  a  State 
cannot  alter  the  use  and  disposition  of  the  funds  so  granted 
by  altering  the  purposes  of  the  corporation.  This  would  im- 
pair the  contract  between  the  donors  and  the  beneficiaries 
of  the  trust,  of  which  the  corporation  is  the  legal  guardian, 
irrespective  of  any  supposed  contract  between  the  corpora- 
tion and  the  State.  Such  legislation  would  be  equally  un- 
constitutional, if  applicable  to  a  charitable  trust  assumed  by 
an  unincorporated  society  or  a  single  individual.^ 

§  1046.  In  wbat  respect  a  Charter  embodies  a  Contract.  — 
The  statement  that  a  charter  of  incorporation  is  a  contract 
conveys  no  definite  idea  to  the  mind,  unless  the  parties  to 
the  supposed  contract  and  the  terms  of  their  agreement  are 

1  i  Wheat.  680.  'See  tn/ra,  $  1049. 
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understood.  It  is  therefore  neoessarj  to  consider  what  are 
the  functions  of  a  charter. 

It  has  been  pointed  out  in  the  first  chapter  of  this  treatise 
that  the  term  ^^corporation*'  has  been  applied  to  various 
essentially  different  kinds  of  institutions.  Charters  of  in- 
corporation vary  equally  in  their  nature  and  functiona 

The  charter  of  a  private  business  corporation  or  incorpo- 
rated company  operates  primarily  as  a  law  repealing  the 
common  law  prohibition  against  the  formation  of  corporate 
associations,  and  enabling  the  members  of  the  company 
legally  to  accomplish  the  purposes  for  which  they  have  asso- 
ciated. In  this  respect,  a  special  charter  or  general  incorpo^ 
ration  law  operates  in  the  same  manner  as  a  law  authorizing 
the  formation  of  limited  partnerships  or  joint-stock  compa- 
nies. Sometimes  the  charter  or  law  also  confers  upon  the 
corporation  special  legal  powers,  such  as  the  power  of  taking 
property  upon  making  compensation,  or  an  exemption  from 
laws  applicable  to  other  persons.  After  the  corporation  has 
been  formed  pursuant  to  such  a  charter  or  incorporation  law, 
it  fulfils  a  second  equally  important  fimction.  It  contains, 
in  whole  or  in  part,  the  terms  of  the  contract,  or  articles  of 
agreement,  by  which  the  shareholders  or  members  of  the  cor- 
poration are  bound  together,  and  indicates  the  purposes  for 
which  they  have  contributed  or  agreed  to  contribute  the 
company's  capital.^ 

The  charter  of  a  charitable  corporation,  like  that  of  a  busi- 
ness corporation,  operates  primarily  as  a  law  enabling  the 
members  of  the  corporation  to  accomplish  legally  the  pur- 
poses for  which  they  have  united.  But  it  does  not  embody 
a  contract  among  the  corporators,  like  the  charter  of  a 
business  corporation.  It  rather  embodies  a  declaration  of 
trust,  —  namely,  the  trust  assumed  by  the  corporation  in 
respect  of  the  funds  contributed  to  it.^ 

^  Supra^   Chapter  YI.     The  en-  most,  of  oonrse,  be  taken  together 

tire  constitution  of  a  corporation,  in-  in  order  to  ascertain  the  contract  of 

eluding  the  charter,  general  laws,  association, 
and  articles  of  association  entering         >  Supra,  §  4. 
into  the  formation  of  the  company, 
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The  functions  of  the  Bo^^Ued  "charter"  of  a  public  or 
municipal  corporation  are  entirely  different.  The  charter  of 
such  a  corporation  is  not  an  enabling  act,  nor  does  it  embody 
a  contract  or  declaration  of  trust.  Such  a  charter  is  hot 
offered  to  the  corporators  for  their  acceptance,  but  is  merely 
a  law  enacted  by  the  State,  in  the  exercise  of  its  legislative 
powers,  for  the  convenient  government  of  a  community.^ 

§  1047.  The  Contract  among  the  Shareholders  oaiinot  be 
impaired.  —  The  Purposes  of  a  Corporation  cannot  be  altered. — 
Whatever  doubt  there  may  be  as  to  the  correctness  of  the 
doctrine  that  a  charter  of  incorporation  embodies  a  contract 
between  the  State  and  the  corporators,  there  can  be  no  doubt 
that  the  charter  of  an  ordinary  business  corporation  embodies 
a  contract  among  the  corporators  themselves.  The  share- 
holders of  such  a  corporation  mutually  agree  to  unite  for  the 
purposes  indicated  in  their  charter.  Each  shareholder  agrees 
to  contribute  his  proportionate  share  of  the  capital  of  the  as- 
sociation, and  each,  in  return,  becomes  entitled  to  a  share  in 
the  profits  and  in  the  management  of  the  corporate  affairs. 
The  agreement  thus  created  is,  in  the  strictest  sense  of  the 
word,  a  contract ;  and  every  reason  exists  for  treating  it  as  a 
contract  within  the  meaning  of  the  provision  of  the  Constitu- 
tion of  the  United  States,  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts. 

A  State  is,  therefore,  prohibited  by  the  Constitution  from 
passing  a  law  altering  the  purposes  of  a  corporation,  as  set 
out  in  its  charter,  because  such  a  law  would  impair  the 
contract  existing  among  the  members  of  the  association.^ 
Moreover,  such  a  law  would  be  unconstitutional,  because  it 
would,  without  "due  process  of  law,"  and  without  "just 
compensation,"  take  away  from  the  corporators  funds  in- 
vested by  them  upon  certain  specified  trusts,  and  would 
apply  these  funds  to  uses  to  which  their  owners  never  con- 
sented.' 

1  Supra,  §§  8,  24.  Jority  oonld  not  by  their  assent  dis* 

^  Infra,  §  1059  et  seq.    Sach  a  pose  of  the  rights  of  a  minority. 

law  woold  violate  the  rights  of  each  See  supra,  §  645. 

individnal  shareholder;  and  the  ma-        *  Sinking  Fond  Cases,  99  U.  S. 
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Accordingly,  it  was  held  by  the  Supreme  Court  of  Penn- 
sylyania  that  a  shareholder  in  a  corporation  could  not  be 
compelled,  by  an  act  of  the  legislature,  to  become  a  share- 
holder in  a  new  corporation  formed  by  consolidation.  Chief 
Justice  Lowrie,  delivering  the  opinion  of  the  court,  said: 
I  '^  He  may  object,  that  it  is  a  violation  of  the  contract  by  which 
he  and  his  associates  agreed  to  become  one  corporate  com- 
pany for  a  given  purpose ;  that  he  united  in  the  association 
for  one  purpose,  then  agreed  on,  and  now  the  majority  are 
diverting  their  capital  to  a  different  purpose.  This  is  a  vio- 
lation of  chartered  contracts;  not  the  supposed  contract 
between  the  government  and  the  corporators,  but  the  one 
between  the  eorporatore  themeelvee,'*^  ^ 

§  1048.  Whether  a  Law  dlMolving  a  Corporation  would  im- 
pair a  Contract  among  its  Bhareholdeni.  —  It  would  seem  that 
a  law  dissolving  a  corporation,  or  rendering  the  further  trans- 
action of  its  business  and  the  performance  of  the  agreement 
of  association  illegal,  would  likewise  be  unconstitutional  irre- 
spective of  any  contract  between  the  State  and  the  corpora- 
tors. A  State  cannot,  by  enacting  a  law,  render  illegal  and 
prohibit  the  performance  of  a  contract  which  was  legal  when 
entered  into  by  the  parties,  unless  this  be  done  by  an.  exer- 
cise of  the  police  power  which  was  not  restricted  by  the 
constitutional  prohibition.  It  is  immaterial  that  the  right 
to  enter  into  the  contract  was  originally  given  by  statute. 
Thus,  after  a  married  woman  has  entered  into  a  valid  con- 
tract, pursuant  to  an  existing  statute,  the  State  could  not  by 
any  subsequent  legislation  impair  this  contract,  or  discharge 
its  obligation. 

So  the  contract  of  association  by  which  a  private  business 
corporation  is  formed  by  its  members,  is  rendered  legal  by  a 
charter  or  general  law  passed  by  the  legislature.    After  such 

787,  738,  746,  761,  766.    Compare  kie  v.  Hackensack.  &c.  R.  R.  Co.,  18 

Nevitt  V.  Bank  of  Port  Gibson,  6  N.  J.  Eq.  178;  New  Orleans,  &c. 

Sm.  &  M.  663.  R.  R.  Co.  o.  HarriB,  27  Miss.  617, 

^  Lauman    r.    Lebanon   Valley  636;  Clearwater  v.  Meredith,  1  WaU. 

R.  R  Co. ,  30  Pa.  St.  46.     See  also  89 ;  Stone  o.  Mississippi,  101  U.  & 

Black  V,  Delaware,  &c.  Canal  Co.,  814,  817,  per  Chief  Justice  Waite. 
24   N.  J.   £q.  466,    468;    Zabris- 
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a  contract  has  once  been  legally  entered  into,  it  would  seem 
that  the  State  could  not,  unless  by  exercise  of  its  police 
power,  prevent  its  performance  for  the  period  agreed  between 
the  parties,  without  impairing  the  obligation  of  the  contract. 
An  analogous  case  would  be  presented  by  a  partnership 
or  joint-stock  company  formed  for  similar  purposes,  and  to 
carry  on  business  for  a  like  period  of  time,  as  the  corporation. 
Could  the  State  by  law  dissolve  the  partnership  or  joint-stock 
company,  and  render  the  transaction  of  its  business  illegal, 
or  would  such  a  law  impair  the  contract  between,  the  part- 
ners or  members  of  the  company,  within  the  meaning  of  the 
constitutional  prohibition  ? 

§  1049.  Charitable  Tnuta  cannot  l>6  impaired.  —  The  con- 
stitutionality '  of  a  law  altering  the  charter  of  a  charitable 
corporation  depends  upon  the  substantial  effect  which  the 
alteration  would  have  upon  the  use  or  control  of  the  funds 
held  by  the  corporation.  The  members  of  a  purely  charitable 
corporation  are  not  united  by  a  contract  or  agreement,  like 
the  members  of  a  business  company ;  their  functions  are 
rather  those  of  trustees,  whose  duty  is  to  administer  the  funds 
of  the  corporation  for  the  uses  indicated  by  the  charter.  A 
law  altering  the  charter  of  such  a  corporation  would  there- 
fore not  be  unconstitutional,  because  impairing  a  contract 
among  the  members  of  the  corporation.  However,  if  the 
effect  of  such  an  alteration  would  be  to  apply  the  funds  of 
the  corporation  to  other  uses  than  those  for  which  the  funds 
were  contributed,  it  would  be  unconstitutional,  because  in- 
volving a  taking  of  private  property  without  due  process  of 
law,  in  violation  of  the  Fourteenth  Amendment.  It  would 
impair  the  constitutional  rights  of  the  existing  beneficiaries 
of  the  trusts  upon  which  the  funds  were  granted,  and  of 
the  reversioners  in  case  of  a  failure  of  the  objects  of  the 
grant. 

Moreover,  such  a  law  would  impair  the  obligation  of  con- 
tracts, within  the  meaning  of  the  Constitution.  The  term 
^*  contract "  is  used  in  the  Constitution  in  its  broadest  sense. 
It  applies  to  all  contractual  obligations,  whether  they  be  called 
contracts  in  technical  phraseology  or  not.    Grants  as  well  as 
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unexecuted  agreements,^  trusts  as  well  as  common  law  agrea 
mentS)  are  equally  within  the  protection  of  the  prohibition. 
Donations  to  a  charitable  corporation  are  impliedly  made  in 
trust  for  the  purposes  indicated  by  its  charter,  and  the  per- 
formance of  tiiis  trust  is  assumed  by  the  corporation ;  the 
obligations  thus  created  ue  deemed  contracts  within  the 
meaning  of  the  Constitution,  and  cannot  be  impaired  by  a 
law  altering  the  purposes  of  the  institution.^ 

§  1050.  The  Contraot  between  the  State  and  the  Corporators. 
—  It  has  often  been  said,  that  the  grant  of  franchises  con- 
tained in  a  charter  of  incorporation  constitutes  a  contract 
between  the  State  and  the  grantees,  and  therefore  cannot  be 
impaired  by  subsequent  legislation.  This  statement,  how- 
ever, Ib  not  quite  accurate. 

A  franchise  is  merely  a  legal  right  or  privilege,^  and  may 
result  from  a  simple  legislative  enactment  without  any  con- 
tract between  the  State  and  the  possessors  of  the  privilege. 
There  is  a  plain  distinction  between  a  simple  legislative  en- 
actment, that  a  person  or  association  shall  be  authorized  to 
exercise  certain  rights  or  powers,  and  a  contract  or  treaty 
made  by  the  State,  through  its  legislature,  that  the  person  or 
association  shall  be  entitled  to  exercise  the  rights  or  powers. 
If  a  franchise  is  the  result  of  a  mere  legislative  enactment,  it 
may  undoubtedly  be  cut  short  by  repeal  of  the  enactment. 
If,  however,  the  franchise  is  conferred  by  a  contract  or  treaty 
on  the  part  of  the  State,  and  is  absolute  in  terms,  it  must  be 
regarded  as  an  irrevocable  right.  A  reservation  in  a  grant 
or  contract,  that  the  grantor  or  contracting  party  may  annul 
or  alter  his  own  grant  or  contract,  can  never  be  implied  ;  the 
performance  of  a  contract  is  never  impliedly  optional.^  Hence, 
if  a  franchise  is  conferred  by  a  contract  or  grant  on  the  part 
of  the  State,  the  State  cannot  revoke  or  alter  it  in  its  capacity 
of  grantor,  unless  the  right  to  revoke  or  alter  it  was  expressly 

1  Fletcher  o.  Peek,  6  Cranoh,  87,        *  S^qfra,  §  092  e<  m^. 
186;  FarringtoQ  v.  Tenneasee,  95        ^  See    per   Justice  Bradley,  in 
U.  S.  688..  Sinking  Fond  Cases,  99  U.  S.  749. 

*  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  618. 
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reserved.  Nor  can  the  State  revoke  or  alter  it  in  the  exer- 
cise of  the  sovereign  power  of  legislation,  for  that  is  prohibited 
by  the  Constitution  of  the  United  States. 

§  1051.  Power  of  the  Xiegtelatnre  to  bind  the  State  by  Con- 
traot.  —  The  doctrine  that  a  grant  of  franchises  by  act  of  the 
legislature,  when  accepted  by  the  grantees,  becomes  a  con- 
tract within  the  protection  of  the  Constitution  of  the  United 
States,  implies  that  the  legislature  making  the  grant  had  not 
only  the  intention,  but  also  the  potoer^  to  make  a  contract 
or  treaty  on  behalf  of  the  State  that  the  franchise  shall  be 
irrevocable. 

It  should  be  borne  in  mind  that  the  legislature  of  a  State  is 
not  the  State  itself,  and  that  it  can  grant  franchises  in  the 
name  of  the  State  solely  by  virtue  of  the  powers  delegated  to 
it.  Hence,  if  a  grant  of  franchises  is  a  contract  which  can- 
not be  impaired  by  subsequent  legislation,  the  legislature  of  a 
State  must  have  a  delegated  authority  to  make  a  contract  or 
treaty  on  behalf  of  the  State  that  the  franchises  shall  belong 
to  the  grantees  as  irrevocable  rights.  The  principles  of 
constitutional  law  underlying  this  question  cannot  be  dis- 
cussed in  this  treatise.  It  is  sufficient  to  sav  that  it  is  set- 
tied  by  the  highest  authority  that  such  power  does  exist  to  a 
limited  extent^  unless  it  is  expressly  taken  away  by  the  State 
constitutions. 

§  1052.  However,  it  is  equally  well  settled  that  there  are 
certain  powers  belonging  to  the  States  which  no  legislature 
can  limit,  even  in  a  particular  case,  by  a  contract  or  irrevoca- 
ble grant  of  franchises.  These  powers  are  generally  called 
the  police  powers,  and  their  undiminished  existence  is  essen- 
tial to  the  welfare  of  the  community.  It  must,  therefore,  be 
considered  in  excess  of  the  powers  delegated  by  the  people  to 
their  legislatures,  to  abridge  these  powers  by  any  contract  or 
grant  of  franchises. 

Stone  V.  Mississippi^  is  an  impoitant  authority  upon  this 
point.  The  legislature  of  the  State  of  Mississippi  had  char- 
tered a  corporation,  with  the  privilege  of  holding  lotteries  for 
a  period  of  twenty-five  years,  in  consideration  of  certain  pay« 

1  Stone  V.  MiasiMlppi,  101  U.  S.  614. 

VOL.  II.'SO 
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ments  to  be  made  to  the  State.  Before  this  charter  had  ex- 
pired, the  State  adopted  a  constitution,  declaring  that  no 
lottery  theretofore  authorized  be  permitted  to  be  drawn,  or 
tickets  therein  to  be  sold.  It  was  claimed  that  this  provision 
was  in  violation  of  the  Constitution  of  the  United  States,  be- 
cause impairing  the  franchises  previously  granted  to  the  com- 
pany for  a  valuable  consideration.  But  the  Supreme  Court 
of  the  United  States  decided  that  it  was  a  legitimate  exercise 
of  the  police  power  of  the  government,  and  therefore  not  un- 
constitutional. Chief  Justice  Waite,  delivering  the  opinion 
of  the  court,  said :  — 

^^  If  the  legislature  that  granted  this  charter  had  the  power 
to  bind  the  people  of  the  State,  and  all  succeeding  legisla- 
tures, to  allow  the  corporation  to  continue  its  corporate  busi- 
ness during  the  whole  term  of  its  authorized  existence,  there 
is  no  doubt  about  the  sufficiency  of  the  language  employed 
to  effect  that  object,  although  there  was  an  evident  purpose 
to  conceal  the  vice  of  the  transaction  by  the  phrases  that 
were  used.  Whether  the  alleged  contract  exists,  therefore, 
or  not,  depends  on  the  authority  of  the  legislature  to  bind 
the  State  and  the  people  of  the  State  in  that  way. 

*^  All  agree  that  the  legislature  cannot  bargain  away  the 
police  power  of  the  State.  '  Irrevocable  grants  of  property 
and  franchises  may  be  made  if  they  do  not  impair  the  su- 
preme authority  to  make  laws  for  the  right  government  of 
the  State  ;  but  no  legislature  can  curtail  the  power  of  its  suc- 
cessors to  make  such  laws  as  they  may  deem  proper  in  mat- 
ters of  police/  ^  Many  attempts  have  been  made  in  this  court 
and  elsewhere  to  define  the  police  power,  but  never  with  en- 
tire success.  It  is  always  easier  to  determine  whether  a  par- 
ticular case  conies  within  the  general  scope  of  the  power, 
than  to  give  an  abstract  definition  of  the  power  itself,  which 
will  be  in  all  respects  accurate.  No  one  denies,  however, 
that  it  extends  to  all  matters  affecting  the  public  health  or 
the  public  morals.  Neither  can  it  be  denied  that  lotteries  are 
proper  subjects  for  the  exercise  of  this  power.  •  .  . 

1  Metropolitan  Board  of  Ex-  Boyd  v.  Alabama,  94  U.  S. 
oise   r.    Barrie,   84    N.    T.   657;     046. 
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**  The  question  is  directly  presented  whether,  in  view  of 
these  facts,  the  legislature  of  a  State  can,  by  the  charter  of  a 
lottery  company,  defeat  the  will  of  the  people,  authoritatively 
expressed,  in  relation  to  the  further  continuance  of  such 
business  in  their  midst.  We  think  it  cannot.  No  legisla- 
ture can  bargain  away  the  public  health  or  the  public  morals. 
The  people  themselves  cannot  do  it,  much  less  their  servants. 
The  supervision  of  both  these  subjects  of  governmental  power 
is  continuing  in  its  nature,  and  they  are  to  be  dealt  with  as 
the  special  exigencies  of  the  moment  may  require.  Govern- 
ment is  organized  with  a  view  to  their  preservation,  and  can- 
not divest  itself  of  the  power  to  provide  for  them.  .  .  •  The 
power  of  governing  is  a  trust  committed  by  the  people  to  the 
government,  no  part  of  which  can  be  granted  away.  •  .  . 

^^  The  contracts  which  the  Constitution  protects  are  those 
that  relate  to  property  rights,  not  governmental.  It  is  not 
always  easy  to  tell  on  which  side  of  the  line  which  separates 
governmental  from  property  rights  a  particular  case  is  to  be 
put ;  but  in  respect  to  lotteries  there  can  be  no  di£5culty. 
They  are  not,  in  legal  acceptation  of  the  term,  mala  in  se^  but, 
as  we  have  just  seen,  may  properly  be  made  mala  prohihita. 
They  are  a  species  of  gambling,  and  wrong  in  their  influ- 
ences. They  disturb  the  checks  and  balances  of  a  well-ordered 
community.  .  •  .  Certainly  the  right  to  suppress  them  is  gov- 
ernmental, to  be  exercised  at  all  times  by  those  in  power,  at 
their  discretion.  Any  one,  therefore,  who  accepts  a  lottery 
charter,  does  so  with  the  implied  understanding  that  the 
people,  in  their  sovereign  capacity,  and  through  their  prop- 
erly constituted  agencies,  may  resume  it  at  any  time  when 
the  public  good  shall  require,  whether  it  be  paid  for  or  not"^ 

§  1053.  When  Franchises  are  Contract  Rights.  —  The  Neces- 
sity of  a  Consideration.  —  In  analogy  to  the  common  law  rule 

1  101  U.  S.  817-821.    See  also  HI.  277;  Lake  View  v.  Rose  Hill 

Beer  Co.  v.  Massachosetts,  97  U.  S.  Cemetery  Co.,  70  II].  191;    State  v. 

88;  Boyd  v.  Alabama,  94  U.  8.  645;  Woodward,  89  Ind.  110.    Compare 

Regents  of  Univereity  r.  Williams,  New  Orleans  Gas  Co.  o.  Louisiana 

9  G.  &  J.  866;  State  r.  Morris,  77  Light  Co.,  115  U.  S.  650. 
N.  Car.  512;  Dingman  v.  People,  51 
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that  a  promise  without  a  consideration  is  not  binding,  it  has 
been  held  that  a  grant  by  a  State  of  an  exemption  from  taxa* 
tion,  which  is  in  effect  a  promise  not  to  tax,  does  not  bind 
the  State  as  a  contract  or  treaty,  unless  the  grant  be  made 
for  a  consideration.^  The  same  rule  would  undoubtedly  be 
applied  to  any  other  grant  by  a  State  of  a  continuing  privi* 
lege  or  future  right.  It  should  be  observed,  however,  that 
the  rule,  when  applied  to  grants  by  the  legislature,  is  merely 
a  rule  of  construction  for  ascertaining  the  legislative  will,  and 
not  a  rule  of  positive  law.  The  legislature  of  a  State  may  re- 
peal the  common  law  rule  that  a  contract  requires  a  consider- 
ation, if  that  rule  were  applicable  to  contracts  made  by  the 
State ;  and  if  the  legislature  in  making  a  grant  of  a  franchise 
intends  that  it  shall  bind  the  State  as  a  contract  or  treaty, 
it  will  be  binding,  and  within  the  protection  of  the  Constitu- 
tion, whether  it  was  made  for  a  consideration  or  not.^ 

Accordingly,  it  has  been  held  that,  if  the  legislature  grants 
an  exemption  from  taxation,  or  other  privilege  to  be  enjoyed 
in  the  future,  by  a  charter  of  incorporation,  upon  the  faith  of 
which  a  corporation  is  formed,  it  will  be  held  that  the  legis- 
lature intended  the  grant  to  be  binding  upon  the  State  as  a 
contract  or  treaty.  The  same  rule  will  be  applied  if  the 
future  privilege  is  conferred  by  an  act  of  the  legislature,  mak- 
ing an  alteration  of  the  company's  charter,  which  must  be 
consented  to  by  the  shareholders.'  But  a  simple  grant  of  a 
future  privilege  to  an  existing  corporation,  without  any  con- 
sideration moving  from  the  grantee,  will  not  be  held  binding 
as  a  contract,  unless  the  terms  of  the  grant  show  beyond  a 
doubt  that  it  was  intended  to  be  irrevocable.^ 

^  See  cases  in  the  foUowing  notes.  County,  24  How.  800;  Salt  Co.  v. 

<  Dartmouth   College  o.  Wood-  East  Saginaw,  13  Wall.  373 ;  Hewitt 

ward,4  Wheat.  688, 684,  ;)«r  Justice  v.  New  York,  &c.  R.  R.  Ca,  12 

Story.  Blatchf.  462;  People  v.  Commission- 

•  Uniyersity  v.  People,  99  U.  S.  ers  of  Taxes,  47  N.  T.  501 ;   St. 

809;   Commonwealth   v.  FbttsriUe  Louis,  &c.  Ry.  Co.  «.  Loftin,  80 

Water  Co.,  94  Pa.  St.  616.  Ark.  698.    Compare  Derby  Tum- 

^  Tucker  p.  Ferguson,  22  Wall,  pike  Co.  v.  Parks,  10  Conn.  648. 

674;  West  Wisconsin  R.  R.  Co.  v.  St.  John's  College  9.  State,  16  Md. 

Supervisors,  98  U.  S.  595;  Christ  830;    Philadelphia,  Ac.   Ry.   Co.'t 

Church    Hospital  v.    Philadelphia  Appeal,  102  Pa.  St  128. 
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However,  although  a  grant  of  a  oontdnuing  privilege,  such 
as  an  exemption  from  taxation,  be  void  as  a  contract  for  want 
of  a  consideration,  it  remains  valid  as  a  law  enacted  by  the 
l^islature,  and  must  therefore  be  enforced  until  repealed. 
Any  benefits  received  in  pursuance  of  a  promise  made  with* 
out  a  consideration  constitute  a  gift,  and  cannot  be  subse- 
quently revoked  by  the  donor;  moreover,  it  is  plain  that 
rights  which  have  vested  under  an  existing  law  are  not 
affected  by  a  repeal  of  the  law  and  cannot  be  impaired  by 
retrospective  legislation.^ 

§  1054.  What  Rie;lits  of  a  Cori>oration  are  aeonred  by  Ooa- 
traot  with  the  State.  —  It  has  often  been  held  that  the  charter 
of  a  private  corporation  must  be  construed  as  embodying  a 
contract  on  the  part  of  the  State  that  the  corporation  shall 
be  allowed  to  carry  out  its  purposes  according  to  the  charter. 
This  may  be  true  of  special  charters  granted  by  the  legisla- 
ture, with  the  intention  of  binding  the  State  and  the  grantees 
to  mutual  obligations.  At  the  present  day,  however,  cor- 
porations are  usually  formed  under  general  laws,  which 
extend  the  right  of  forming  corporations  to  all  persons. 
There  is  no  more  reason  for  holding  that  the  formation 
of  a  corporation  pursuant  to  such  a  general  law  gives  rise 
to  a  contract  with  the  State,  than  that  the  formation  of  a 
limited  partnership,  or  joint-stock  company,  or  the  execution 
of  any  other  executory  contract  authorized  by  a  general  law, 
involves  the  creation  of  a  collateral  contract  with  the  State 
that  the  parties  to  the  agreement  shall  be  allowed  to  per- 
form it. 

It  seems  to  be  a  matter  of  little  practical  importance 
whether  the  members  of  a  corporation  have  a  contract  right 
as  against  the  State  to  carry  out  the  purposes  of  their  associa- 
tion or  not.  After  a  corporation  has  been  legally  formed, 
the  State  would  be  unable  to  alter  its  purposes  or  dissolve 
it,  because  this  would  impair  the  obligation  of  the  contract 
between  the  members  of  the  association.^ 

1  GoYington,  &c.   R.  R.  Co.  v.    Neebit,  10  How.  805.    See  supra^ 
Kenton  County  Court,  12  B.  Monr.    §  1044. 
144 ;  Baltimore,  &c.  R.  R.  Co.  v.        *  See  supra^  §§  1047, 1048. 
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§  1055.  Bpaolal  Franohlses  seonred  by  Contraot  —  Bxemptioii 
from  Ttucatton.  —  Any  right,  privilege,  or  immunity  conferred 
upon  a  body  of  corporators  by  the  legislature  of  a  State,  in 
the  exercise  of  its  power  to  bind  the  State  by  a  contract 
or  treaty,  and  not  merely  in  the  exercise  of  its  law-making 
power,  is  binding  upon  the  State,  and  cannot  be  impaired 
by  subsequent  legislation.  If  the  right,  privilege,  or  immu- 
nity was  conferred  by  the  State  in  the  charter  under  which 
the  corporation  was  formed,  or  subsequently  for  a  valid  con- 
sideration, it  will  usuaUy  be  held  that  it  was  intended  by 
the  legislature  as  an  irrevocable  grant.  Thus,  it  has  re- 
peatedly been  held  that  an  exemption  from  taxation  con- 
ferred upon  a  corporation  by  its  charter  is  binding  upon  the 
State,  and  cannot  be  impaired  by  subsequent  legislation.^ 
So,  if  the  liability  to  taxation  is  limited  by  the  charter  to  a 
certain  amount,  it  cannot  be  subsequently  increased.^ 

However,  the  grant  of  an  exemption  from  taxation,  by  act 
of  the  legislature,  can  never  be  implied ;  nor  can  such  an  ex- 
emption be  construed  as  a  contract  not  to  tax,  unless  the 
intention  of  the  legislature  that  the  exemption  shall  be  irrevo- 
cable be  clear.  The  power  of  taxation  is  essential  to  the 
existence  of  a  State,  and  the  courts  will  not  presume  that  the 
legislature  of  a  State  intended  to  barter  away  this  power 
even  in  special  instances.' 

§1056.  other  Bpeolal  Franchlies.  —  The  doctrine  that  a 
right  or  privilege  conferred  by  the  legislature  in  a  charter  of 

^  Jefferson  Branch  Bank  v,  Skelly,  a  State  to  barter  away  the  right 

1  Black,  486;  Home  of  the  Friend-  of  taxation  in  any  case  has  been 

less  V.  Bouse,  8  Wall.  480;   Wil-  strongly  contested.    See  dissenting 

mington  R.  B.  Co.  r.  Reid,  18  Wall,  opinion  of  Justice  MiUer  in  Wash- 

264;  McGee  v.  Mathis,  4  Wall.  148;  ington  University  v.  Bouse,  8  Wall. 

Pacific  R.  B.  Co.  r.  Maguire,  20  441,Chief  Justice  Chase  and  Justice 

Wall.  86;  Nor6h  Missouri  R.  R.  Co.  Field  concurring. 

V,  Maguire,  20  Wall.  46;  Humphrey  <  Dodge  o.  Woolsey,  18  How.  831. 

o.  Pegues,  16  Wall.  244;  University  *  Railroad  Companies  v,  Graines, 

V.  People,  99  U.  S.  809;  Farrington  97  U.  S.  697;  Railroad  Co.  v.  Com- 

0.  Tennessee,  95  U.  S.  679 ;  Railway  missioners,  108  U.  S.  1 ;  Railway 

Company  v.  Philadelphia,  101  U.  S.  Co.  v.  Philadelphia,  101  U.  S.  528; 

528;  Mobile.  &c.  R.  R.  Co.  v.  Ken-  Hoge  v.  Railroad  Co.,  99  U.  S.  848; 

nerly,  74  Ala.  566.  Roosevelt  Hospital  r.  Mayor  of  New 

The  power  of  the  legislature  of  York,  84  N.  Y.  108;  Dauphin,  &c. 
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incorporation  constitutes  a  contract  between  the  State  and 
the  grantees,  has  been  applied  to  a  grant  of  the  right  of 
charging  more  than  the  usual  rate  of  interest,^  of  condem- 
ning land  by  exercise  of  the  power  of  eminent  domain,^  of 
fixing  the  tariff  or  tolls  to  be  charged  upon  a  public  road,^ 
of  forming  a  new  corporation  by  consolidation  with  another 
company,^  and  of  an  exemption  of  the  servants  of  a  com- 
pany  from  the  duty  of  serving  upon  juries  or  of  working 
upon  roads.^ 

§  1057.  Granti  of  Szoliudve  Prlvllegas  and  MonopoUas.  — 
The  legislature  of  a  State  may  confer  upon  a  corporation  or 
individual  citizen  an  exclusive  right  or  monopoly,  unless  pro- 
hibited from  doing  so  by  the  constitution  of  the  State.^  The 
legislature  may,  moreover,  bind  the  State  by  contract  not  to 
impair  the  exclusive  right  or  monopoly  by  subsequent  legis- 
lation. If  an  exclusive  right  or  monopoly  is  granted  to  a 
corporation  by  the  charter  or  law  under  which  it  is  formed, 
and  the  corporation  on  its  part  assumes  obligations  in  favor 
of  the  public,  it  will  be  held  that  the  legislature  intended  the 
grant  to  be  irrevocably  secured  by  contract. 

Thus,  it  has  been  held  that  the  legislature  of  a  State  may 
bind  the  State  by  a  contract  irrevocably  granting  to  a  rail- 
road company  the  exclusive  right  to  construct  and  operate 
a  railroad  within  certain  lines  and  between  given  points,  or 
to  a  bridge  or  feriy  company  the  sole  right  of  maintaining  a 
bridge  or  ferry  over  a  stream  within  designated  limits,  or  to 
a  water  company  or  gas  company  the  monopoly  of  supplying 
a  city  with  water  or  gas,  at  reasonable  ratesJ 

By.  Co.  V.  Kennerly,  74  Ala.  588;  24;  Atfy.-Gen.  v.  Raibx)ad  Compa- 

and  see  supra^  §  935.  nies,  85  Wis.  588.    See  also  Chicago, 

^  Hazen  v.  Union  Bank,  1  Sneed,  &c.  B.  B.  Co.  v.  Iowa,  94  U.  S.  161 ; 

115.  Shields  v.  Ohio,  95  U.  S.  819. 

*  Chesapeake,  &c  Canal  Co.  v.  «  Zimmer  v.  State,  80  Ark.  680. 

Baltimore,  &c.  B.  B.  Co.,  4  6.  &  Compare  supra,  §§  941,  948. 

J.  1,  108, 109.  *  Zimmer  v.  State,  80  Ark.  680. 

•Hamilton    v.    Keith,   5   Bosh  •  Gibbons  v.  Ogden,  9  Wheat.  74^ 

(Ky.),  458;  Philadelphia,  &c.  B.  B.  Slanghter-Hoose  Cases,  16  Wall.  65; 

Co.  V.  Bowers,  4  Honst.  506.    Com-  and  cases  in  following  note. 

pare  note,  18  Am.  L.  Beg.  n.  s.  185;  ^  New  Orleans  Gas  Co.  v.  Lonisi- 

SkMm  V.  Padfio  B.  B.  Co.,  61  Mb.  ana  la^t  Co.,  115  U.  S.  650,  665, 
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But  an  intention  to  gnxkt  an  exclusiye  privilege  or  mo- 
nopoly ought  not  to  be  implied.  Thus,  if  a  company  ia 
incorporated  for  the  purpose  of  building  a  highway  or  a  toll 
bridge,  but  without  an  express  agreement  on  tiie  part  of  the 
State  that  no  rival  company  shall  be  incorporated,  the  State 
may  charter  a  company  to  build  another  highway  or  a  free 
bridge,  whose  existence  may  cause  serious  injury  to  the  busi- 
ness of  the  former  company.^ 

Nor  can  a  grant  of  an  exclusive  privilege  be  extended  be* 
yond  its  obvious  meaning.  Thus,  the  exclusive  right  to 
build  a  bridge  at  a  given  point  would  not  prevent  the  estab- 
lishment of  a  ferry  .^  In  a  case  decided  by  the  Supreme 
Court  of  the  United  States,  it  was  held  that  an  exclusive 
right  to  build  a  bridge  at  a  certain  point  was  not  infringed 
by  the  establishment  of  a  bridge  for  the  passage  of  railway 
trains  alone.^ 

§  1057  a.  Constitational  I^lmitatlonfl  of  the  Power  to  grant 
Szoliialve  Privileges.  —  The  power  of  the  legislature  of  a  State 
to  grant  exclusive  privileges  or  monopolies  is  sometimes 
restricted  by  constitutional  limitations.  Thus,  the  Bill  of 
Rights  of  Kentucky  provides,  ^'  that  all  freemen,  when  they 
form  a  social  compact,  are  equal,  and  that  no  man  or  set  of 
men  are  entitled  to  exclusive  separate  public  emoluments  or 

and  cases  cited;  Louisville  Gras  Co.  v,  Soaih  Carolina  Phosphate  Co.,  1 
V.  Citizens' Gas  Co.,  Id.  688;  New  Hughes,  72;  Shorter  v.  Smith,  9  6a. 
Orleans  Water- Works  Co.  V.  Rivers,  517;  Tuckahoe  Canal  Co.  v.  Tuck- 
Id.  674;  Boston,  &o.  R.  R.  Co.  v.  ahoe,  &c.  R.  R.  Co.,  11  Leigh,  42; 
Salem,  &c.  R.  R.  Co.,  2  Gray,  1, 32-  Illinois,  &c.  Canal  Co.  v,  Chicago, 
84;  Atlantic  City  Water-Works  Co.  &o.  R.  R.  Co.,  14  111.  814;  Piscata- 
V.  Atlantic  City,  89  N.  J.  £q.  867.  qua  Bridge  Co.  v.  New  Hampshire 

The  grant  of  a  monopoly  to  a  Bridge  Co.,  7  N.  H.  63. 

watercompanytosupply  aoity  with  *  Parrott  «.  City  of  Lawrence, 

water  is  impaired  by  a  grant  of  an-  &c.,  2  Dill.  882.    Compare  Piscala- 

thority  to  an  individual  to  lay  pipes  qua  Bridge  Co.  «.  New  Hampshire 

for  the  purpose  of  supplying  water  Bridge  Co.,  7  N.  H.  86. 

for   his   own   use.     New   Orleans  *  Bridge  Froprietors  v,  Hoboken 

Water- Works   Co.   v.  Riyers,   116  Co.,  1  Wall.  116.    Compare  Rich- 

U.  S.  674.  mond,  &c.  R.  R.  Co.  o.  Louisa  R.  R. 

^  Charles  River  Bridge  V.  Warren  Co.,  18  How.  71;  but  see  Enfield 

Bridge,  11  Pet.  686,  649;  Turnpike  Toll  Bridge  Co.  v.   Hartford,  &c 

Co.  V,  State,  8  Wall  210;  Bradley  R.  R.  Co.,  17  Conn.  40. 
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privileges  from  the  community  bnt  in  consideration  of  public 
services."  ^  Under  this  provision,  the  Court  of  Appeals  held 
that  the  legislature  had  no  power  to  authorize  an  incor- 
porated building  association  to  charge  interest  on  loans  at  a 
greater  rate  than  was  allowed  by  the  general  laws  of  the 
State  to  individuals.- 

But  this  provision  of  the  Bill  of  Rights  does  not  restrict 
the  power  of  the  legislature  to  grant  an  exclusive  privilege  to 
a  corporation  or  an  individual,  in  order  to  secure  some  benefit 
to  the  public  at  large.  Thus,  the  legislature  may  confer  upon 
a  gas  company  the  exclusive  right  of  supplying  a  city  with 
gas,  because  the  company  would  thereby  impliedly  assume 
an  obligation  to  supply  the  city  with  gas,  and  this  would  be  a 
**  public  service  *'  within  the  meaning  of  the  exception  to  the 
constitutional  prohibition.^  In  Gordon  v.  Winchester  Build- 
ing Association,  Judge  Cofer  said :  *^  Permission  to  keep  a 
tavern  or  a  ferry,  to  erect  a  toll  bridge  over  a  stream  where 
it  is  crossed  by  a  public  highway,  to  build  a  milldam  across 
a  navigable  stream,  and  the  like,  are  special  privileges,  and, 
being  matters  in  which  the  public  have  an  interest,  may  be 
granted  by  the  legislature  to  individuals  or  corporations  ;  but 
the  grantee,  upon  accepting  the  grant,  at  once  becomes  bound 
to  render  that  service  to  secure  which  the  grant  was  made ; 
and  such  obligation  on  the  part  of  the  grantee  is  just  as  ne* 
cessary  to  the  validity  of  a  legislative  grant  of  an  exclusive 
privilege,  as  a  consideration,  either  good  or  valuable,  is  to  the 
validity  of  an  ordinary  contract.  Whenever,  by  accepting  such 
privilege,  the  grantee  becomes  bound,  by  an  express  or  implied 
undertaking,  to  render  service  to  the  public,  such  under- 

^  Const,  of  Kentacky,  1799,  Art.  rate  of  interest,  and  the  rate  so  es- 

10,  §  1.  tablisbed  shall  be  equal  and  nni- 

*  Gordon  o.  Winchester  Bnilding,  form   throughout  the  State,"  the 

&c.  Ass.,  12  Bush  (Ky.),  110.  legislature  cannot  empower  a  oor- 

So,  a  special  law  authorising  an  poration  to  charge  interest  at  a  rate 
individual  to  hold  a  lottery  was  greater  than  that  established  by  gen- 
held  to  be  unconstitutional.  Com-  eral  law.  McKinney  v,  Memphis,  &c. 
monwealth  v.  Whipps,  80  Ky.  269.  Hotel  Co.,  12  Heisk.  (Tenn.)  104. 

Under  a  constitutional  provision        *  Louisville  Gas  Co.  v.  CitLzens' 

that  <<the  legislature  shaU  fix  the  Gas  Co.,  115  U.  S.  683,  693. 
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taking  will  uphold  the  grant,  no  matter  bow  inadequate  it 
may  be  ;  for  the  legislature  being  Tested  with  power  to  make 
grants  of  that  character  when  the  public  convenience  de- 
mands it,  the  legislative  judgment  is  conclusive,  both  as  to  the 
necessity  for  making  the  grant  and  the  amount  of  service  to 
be  rendered  in  consideration  therefor,  and  the  courts  have 
no  power  to  interfere,  however  inadequate  the  consideration 
or  unreasonable  the  grant  may  appear  to  them  to  be."  ^ 

§  1058.  Grants  of  Franohlses  cannot  be  altered  Indireotly.  — 
A  right  conferred  by  the  State  upon  a  corporation  by  con- 
tract cannot  be  impaired  indirectly  by  subsequent  legislation 
rendering  the  full  enjoyment  of  the  right  impossible.  Thus, 
if  a  canal  company  has  been  invested  with  the  franchise  to 
select  and  acquire  land  upon  a  certain  route  for  the  purpose 
of  building  the  canal,  the  State  cannot  afterwards  enable  a 
railroad  company  to  occupy  difficult  passes  along  the  same 
route,  so  as  to  exclude  the  former  company  irom  the  priority 
of  choice.* 

Nor  can  a  State,  after  having  authorized  the  formation  of 
a  corporation  on  condition  that  the  company  should  assume 
certain  duties  or  obligations,  impose  new  obligations,  or  other- 
wise alter  the  terms  of  the  grant.  Thus,  if  a  company  was 
chartered  to  build  a  bridge,  provided  it  keep  ^'  suitable  draws, 
which  shall  be  at  least  thirty  feet  wide,"  the  State  cannot  re- 
quire different  draws,  if  those  built  by  the  company  be  in 
fact  suitable  to  circumstances,  and  at  least  thirty  feet  wide.' 

§  1059.  Iiaws  impairing  the  Ck>ntraot  among  tiiA  Bliarahold* 
9n,  —  A  law  impairing  the  obligation  of  the  contract  existing 
among  the  shareholders  of  a  corporation  is  unconstitutional, 
although  it  leave  their  franchises  wholly  untouched.  Thus, 
a  law  altering  the  business  or  management  of  a  corporation 
chartered  by  a  foreign  State  would  not  be  unconstitutional, 
because  impairing  the  obligation  of  any  grant  of  franchises, 
or  contract  between  the  shareholders  and  the  State,  for  fran- 

^  12  Bush  (Ky.),  114.  Bridfi^  Co.,  2  Gray,  339;  Washing- 

'  Chesapeake,  ka.  Canal  Co.  v.  ton  Bridge  Co.  v.  State,  18  Conn. 

Baltimore,  &c.  R.  R.  Co., 4  6.  &  J.  1.  53 ;  Monongahela  Nair.  Co.  v.  Coon, 

*  Commonwealth  v.  New  Bedford  6  Pa.  St  879. 
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chises  are  not  operative  beyond  the  jurisdiction,  of  the  State 
granting  them ;  ^  yet  a  law  of  this  character  woald  be  un- 
constitutional, because  impairing  the  contract  among  the 
several  members  of  the  company.  If  a  corporation  were 
chartered  by  the  State  of  New  York  for  the  business  of  life 
insurance  only,  its  business  could  not  be  extended  to  fire 
insurance  in  Illinois,  by  virtue  of  a  law  of  that  State,  against 
the  will  of  a  single  shareholder. 

A  State  cannot  in  any  manner  alter  the  mutual  relation- 
ship among  the  members  of  a  corporation,  nor  their  relative 
rights  and  duties,  as  established  by  their  voluntary  agreement 
when  the  company  was  formed.  Thus,  a  law  purporting  to 
authorize  the  majority  to  extend  or  alter  the  business  of  a 
corporation  against  the  will  of  the  minority  would  be  uncon- 
stitutional, although  it  contain  a  grant  of  new  franchises  to 
the  corporators,  and  no  existing  franchise  be  thereby  im- 
paired.^ 

A  law  altering  the  voting  power  of  the  shareholders  in  a 
corporation,  thus  impairing  their  control  over  their  own  en- 
terprise, would  clearly  be  unconstitutional ; '  and  the  same 
would  be  true  of  a  law  imposing  a  liability  to  pay  assess- 
ments which  the  shareholders  did  not  agree  to  pay,^  or  a  law 
materially  altering  the  powers  of  the  directors,  or  changing 
the  agencies  by  which  a  corporation  is  managed.^ 

§  1060.  A  provision  in  a  charter  limiting  its  duration  to  a 
specified  period  of  time  has  been  construed  as  a  limitation 
upon  the  continuance  of  the  contract  among  the  corporators. 
Hence  a  law  compelling  a  corporation  to  continue  its  business 
after  its  charter  has  expired  by  its  own  limitation  would  be 

1  Supra,  §  759.  •  State  v.   Greer,  78   Mo.  188. 

*  New  Orleans,  &c.  B.  R.  Ck>.  v.  oyermling  s.  c.  9  Mo.  App.  219, 

Harris,  27  Miss.  517,  536;  Clear-  224. 

water   v,    Meredith,   1  Wall.    89;        ^  Brown  «.  Fairmount  Gold,  &c. 

Mowrey  v.  Indianapolis,  &c.  R.  B.  Mining  Co.,   10   Phila.   82.      See 

Co.,4  Biss.  78;  Lanman  o.  Lebanon  supra.  Chapter  in.,  and  compare 

Valley  B.  B.  Co.,  30  Pa.  St.  46;  infra,  §  1078. 
Zabriskie  v.  Hackensack,  &c.  B.  B.        *  Orr  v.  Bracken  County,  81  Ky. 

Co.,  18  N.  J.  Eq.  178;  Black  v.  Dela-  593;  Dartmouth  CoUege  v.  Wood* 

ware,  &c.  Canal  Co.,  24  N.  J.  £q.  ward,  4  Wheat  518. 
467;  and  see  supra,  §§  645,  646. 


§  1062         THE  LAW   OY  PBIVATB  COBPOBATIONS.  1022 

uncoQstitutioDaL^  So,  if  all  the  franchises  of  a  corporation 
come  to  an  end  by  forfeiture,  or  by  voluntary  dissolution  of 
the  company,  the  rights  of  the  individual  shareholders  aris- 
ing out  of  their  mutual  agreement  would  be  protected  by  the 
Constitution  of  the  United  States  from  hostile  State  legis- 
lation.^ 

§  1061.  Corporations-  are  subjeot  to  the  Iiaws  of  the  State.— 
It  has  been  pointed  out,  that  a  corporation  is  merely  an  asso- 
ciation of  individuals,  to  whom  the  legislature  has  granted 
certain  franchises  or  privileges  by  charter.  It  is  clearly  not 
the  intention  of  the  legislature,  in  incorporating  a  number  of 
persons,  to  discharge  them  from  the  operation  of  the  general 
laws  of  the  land.  There  is  no  reason,  then,  why  they  should 
not  remain  subject  to  the  general  laws  after  incorporation  as 
well  as  before,  whether  acting  severally  or  jointly,  or  in  a  ear- 
parole  eapcunty.  It  may  therefore  be  stated  as  a  rule,  that 
the  general  laws  determining  the  rights  and  duties  of  indi- 
viduals apply  to  corporations,  except  when  they  are  not  in 
the  nature  of  things  applicable  to  corporations,  or  when  they 
are  rendered  inapplicable  by  act  of  the  legislature. 

§  1062.  Corporations  are  not  exempt  from  Fature  Ziec;ialation. 
—  That  corporations  are  subject  to  the  law-making  power  of 
the  State,  to  the  same  extent  as  unincorporated  individuals, 
is  obvious.  When  the  legislature  of  a  State  grants  to  a 
number  of  persons  the  right  of  forming  a  corporate  associa- 
tion, it  clearly  does  not  intend  to  emancipate  them  forever 
after  from  the  law-making  power  of  the  State  in  respect  of 
their  corporate  acts  and  rights;'  nor  would  the  legislature 

1  Supra,  §  418.  &c.  R.  R.  Co.,  27  Yt.  140,  and  cases 

*  Supra,  §§  1032, 1088.  cited;  Nelson  v.  Vermont,  &c.  R.  R. 

*  It  is  well  settled  that  any  grant  Co.,  26  Vt.  717;  Branin  v.  Connect- 
of  a  special  privilege  or  immunity  icat,  &c.  R«  R.  Co.,  81  Yt.  214; 
must  be  strictly  construed,  and  that  Peters  v,  St.  Louis,  &c.  R.  R.  Co., 
no  presumption  can  be  made  in  fa-  28  Mo.  107 ;  Gorman  v.  Pacific  R. 
vor  of  the  grant.  It  is  clear,  there-  R.  Co.,  26  Mo.  441,  450 ;  Galena, 
fore,  that  a  legal  exemption  from  &o.  R.  R  Co.  v.  Loomis,  13  111. 
further  general  legislation,  and,  548;  Beer  Co.  v.  Massachusetts,  07 
above  all,  a  contract  of  exemption  U.  S.  82;  Opinion  of  Justices,  9 
from  further  legislation,  can  never  Cosh.  604,  608. 

be  implied.    See  Thorpe  r.  Rutland, 
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have  the  power  to  do  this.^  The  legislatiye  powers  of  the 
States  themselves  are  unrestrained,  except  by  the  limitations 
contained  in  the  Constitution  of  the  United  States. 

§  1068.  It  would  be  wholly  outside  of  the  scope  of  this 
treatise  to  consider  in  detail  to  what  extent  the  States  are 
restricted  by  constitutional  limitations  in  their  power  of  legis- 
lation over  private  corporations.  An^  inquiry  of  this  charac- 
ter would  involve  going  over  the  whole  field  of  constitutional 
law ;  for  all  the  important  constitutional  provisions  regarding 
property  and  contract  rights  apply  to  persons  under  all  cir- 
cumstances, and  therefore  to  persons  who  have  formed  a 
corporate  association.  The  prohibition  of  the  Constitution 
of  the  United  States  against  State  laws  impairing  the  obli- 
gation of  contracts  is  in  no  sense  peculiar  to  corporations ; 
but  it  may  properly  be  considered  in  this  connection,  so  far 
as  its  application  involves  an  examination  into  the  nature 
and  constitution  of  corporations  in  general.' 

§  1064.  Wliat  LawB  are  Constitational.  —  Gtonaral  Rnles.  ^* 
In  the  preceding  sections  it  has  been  pointed  out  that  a  char- 
ter of  incorporation  of  a  private  company  has  been  held  to 

1  Supra,  §  1052.  U.  S.  69;  Pritchard  v.  Norton,  106 

*  It  may  be  stated  as  a  general  U.  S.  124;  Antoni  t;.  Greenhow,  107 

rale,  that  every  law  which  impairs  U.  S.  769 ;   Edwards  v.   Kearzey, 

the  obligation  of  a  contract  is  un-  96  U.  S.  695 ;  Planters*  Bank  v. 

constitutional,  and  that  it  is  imma-  Sharp,  6  How.  801,  332. 
terial  in  such  case  to  what  extent        Nor  can  the  execution  of  a  con- 

the   contract   has   been    impaired,  tract  be  made  a  punishable  offence. 

Green  v.  Biddle,  8  Wheat.  84;  Von  Bailey  v.   Philadelphia,  &c.  R.  R. 

Hoffman  V.  City  of  Quincy,  4  Wall.  Co.,  4   Harr.   (Del.)   889.      Com- 

551,  554;  Farrington  t;.  Tennessee,  pare  Sloan  v.  Pacific  R.  R.  Co.,  61 

95  U.  S.  683.  Mo.  24. 

A    State    cannot,    by    indirect        But  a  State  may  undoubtedly,  by 

means,  avoid    the    application   of  law,  change  the  form  of  the  reme- 

a  constitutional  prohibition.    Any  dies  by  which    existing   contracts 

law  whose  operation  would  impair  may  be  enforced,  and  it  may  abol- 

the  obligation  of  a  contract  is  un*  ish    special    remedies    altogether, 

constitutional,  though  it  profess  to  proyided  an   adequate  remedy  be 

leave    the     contract  ^  unimpaired,  substituted.     See  Penniman's  Case, 

Thus,  the  State  cannot  take  away  103  U.  S.  714;  Sturges  v,  Crownin- 

or  materially  impair  the  remedies  shield,  4  Wheat.  122 ;   Conkey  v* 

for  the  enforcement  of  an  existing  Hart,  14  N.  Y.  22. 
contract    Tennessee  v.  Sneed«  96 
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be  within  the  protection  of  the  constitutional  prohibition 
against  State  laws  impairing  the  obligation  of  contracts,  for 
two  reasons.  These  are,  first,  because  a  charter  of  incorpo- 
ration involves  a  contract  between  the  corporators  and  the 
State ;  and,  secondly,  because  it  involves  a  contract  between 
the  several  corporators. 

The  character  of  the  contract  existing  between  the  share- 
holders of  a  private  corporation  has  been  considered  at  length 
in  the  preceding  chapters,  and  it  has  been  pointed  out  that 
this  contract  is  in  many  respects  analogous  to  the  contract 
existing  between  the  members  of  a  simple  copartnership. 
Both  classes  of  contracts  are  subject  to  the  general  legisla- 
tive powers  of  the  States,  and  both  are  equally  within  the 
protection  of  the  Federal  Constitution.  In  many  cases, 
therefore,  the  constitutionality  of  State  legislation  affecting 
the  charters  of  private  corporations  may  be  determined  by 
reference  to  the  same  considerations  as  the  constitutionality 
of  similar  legislation  affecting  ordinary  articles  of  copart- 
nership. 

The  franchise  of  acting  in  a  corporate  capacity,  conferred 
by  a  charter  of  incorporation,  is  coextensive  with  the  agree- 
ment between  the  members  of  the  company.  This  franchise 
is  merely  a  permission  given  by  the  legislature  to  the  share- 
holders, enabling  them  to  form  a  corporation,  and  to  carry  on 
the  business  for  which  they  have  agreed  to  unite  in  a  corpo- 
rate capacity.  Hence,  as  a  rule,  any  general  legislation  which 
does  not  impair  the  agreement  entered  into  by  the  sharehold- 
ers of  a  corporation  with  each  other,  does  not  impair  their 
franchise  of  acting  in  a  corporate  capaqity.^ 

§  1065.  The  Power  to  pass  Laws  for  the  Qovemment  and 
Welfare  of  the  Commnnlty. — It  is  evident  that  the  prohibition 
of  the  Constitution  of  the  United  States  against  State  laws 
impairing  the  obligation  of  contracts  was  not  intended  to 
annihilate  all  legislative  powers  of  the  States  with  respect  to 
existing  contracts.    The  power  to  make  laws  for  the  welfare 

^  A  law  changing  the  name  of  a  impair  any  of  their  franchises, 
corporation  does  not  alter  the  con-  Delaware,  &c.  B.  B.  Co.  v.  Irick,  8 
tract  between  the  shareholders,  or    Zabr.  821. 
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and  safety  of  the  community  is  essential  to  the  existence  of 
every  State ;  and  hence  it  cannot  be  supposed  that  it  was  the 
intention  of  the  several  States  to  limit  this  power,  by  assent- 
ing to  the  Federal  Constitution.^  Police  laws  for  the  pro- 
tection of  the  community  from  nuisances  and  dangers,  and 
regulations  for  the  proper  administration  of  public  aflEurs 
and  the  easy  attainment  of  justice,  have  universally  been 
held  valid.  All  ordinary  contracts  are  subject  to  these  gen- 
eral legislative  powers  of  the  States ;  and  no  other  rule  is 
applicable  to  the  contracts  by  which  a  private  corporation 
is  formed. 

§  1066.  The  Power  of  the  States  to  regulate  parttcolar  Classes 
of  Business.  —  The  extent  to  which  a  State  can  by  legislation 
regulate  the  business  and  affairs  of  an  association,  whether  it 
be  incorporated  or  not,  necessarily  depends  largely  upon  the 
nature  of  the  business  in  which  the  association  is  engaged. 
Legislative  powers  extend  over  all  matters  of  public  interest; 
but  where  the  public  are  not  interested,  private  rights  can- 
not be  interfered  with. 

If  a  particular  kind  of  business  or  employment  is  of  such  a 
character,  or  of  such  magnitude,  that  the  public  are  directly 
interested  in  its  proper  management,  it  falls  within  the  legis- 
lative duties  of  the  government  to  regulate  the  same.  And 
under  these  circumstances  the  legislature  cannot  be  ousted 
from  its  proper  sphere  of  action  by  the  fact  that  a  number  of 
individuals  have  agreed  to  form  a  copartnership  or  corpora- 
tion for  the  purpose  of  carrying  on  the  business  in  question. 
Thus,  the  public  are  obviously  interested  in  a  very  high  de- 
gree in  the  proper  management  and  operation  of  railroads ; 
and  hence  the  legislature  may  make  rules  and  regulations  for 
the  proper  management  and  operation  of  railroads,  whether 
they  be  owned  by  corporations  or  not.  The  power  of  legis- 
lative interference  is  much  more  limited  in  case  of  companies 
formed  for  the  purpose  of  carrying  on  employments  in  which 
the  public  are  less  directly  concerned,  such  as  manufacturing, 

^  See  per  Mr.  Justice  Daniel,  In    saranoe  Co.  v.  Needles,  118  IT.  S. 
West  River  Bridge  Co.  v.  Dix,  6    574,  680. 
How.  681,  682;  Chicago  Life  In- 
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mining,  or  buying  and  selling.  The  constitutionality  of  the 
legislation  generally  depends  upon  the  answer  to  the  ques- 
tion, Was  the  legislation  designed  to  accomplish  some  object 
of  public  interest? 

§  1067.  Laws  for  the  Proteotioa  of  Life  and  Property.  —  It  is 
clearly  a  part  of  the  legislative  duties  of  every  government 
to  pass  laws  for  the  protection  of  life  and  property  within  its 
jurisdiction.  General  laws  passed  in  good  faith  for  such  a 
purpose  are  an  exercise  of  the  police  power  of  the  State,  and 
do  not  impair  the  obligation  of  existing  contracts.  Thus,  a 
State  may  require  railroad  companies,  whether  incorporated 
or  not,  to  fence  their  tracks  properly  and  maintain  cattle- 
guards,^  and  to  construct  viaducts  at  crossings.' 

It  is  also  within  the  general  legislative  power  of  a  State  to 
compel  railroad  companies  to  put  up  sign-boards  at  crossings 
and  to  keep  flagmen,  to  regulate  the  rate  of  speed  at  dan- 
gerous places,  to  compel  all  trains  to  be  stopped  at  crossings, 
to  require  whistles  to  be  blown  and  bells  to  be  rung,  &c.^ 

So  it  has  been  held  that  an  ordinance  of  a  city  prohibiting 
a  railroad  company  from  propelling  its  cars  by  steam  through 
a  certain  street  in  the  city  was  a  valid  police  regulation,  and 
therefore  impaired  no  constitutional  right  of  the  company.^ 

§  1068.  Laws  preventing  Nuiaanoee  and  other  Acts  injorioiia 
to  the  Public.  — The  power  of  the  States  to  pass  laws  for  the 
prevention  of  nuisances  and  other  acts  injurious  to  the  public 

^  Thorpe  «.  Rutland,  &o.  B.  B.  Bookford,  &c.  R.  R.  Co.  v.  HiUmer, 

Co.,  27  Vt.  140;  Norris  v.  Andros-  72  111.  286;  Chicago,  &c.  R.  R.  Co. 

ooggin   R.  R.   Co.,  89    Me.   278;  v.  People,  106  111.  657 ;  State  v.  New 

Ohio,  &c.  R.  R.  Co.  v.  McClelland,  Haven,  &c.  Co.,  48  Conn.  851;  Mo- 

26  ni.  140;  Gorman  v.  Pacific  R.  R.  bile,  &c.  R.  R.  Co.  r.  State,  51  Mias. 

Co.,  26  Mo.  441;  Madison,  &c.  R.  137;  Horn  v.  Chicago,  &c.  Ry.  Co., 

R.  Co.  v.  Whiteneck,  8  Ind.  217;  88  Wis.  468;  Pennsylvania  Co.  v. 

Kansas  Pacific  Ry.  Co.  o.  Mower,  Wentz,  87  Ohio  St.  888;  Pittsbnrg, 

16  Kans.  578.  &o.  R.  R.  Co.  v.  Southwest  Penn- 

*  People  9.  Boston,  &o.  R.  R.  Co.,  sylvania  Ry.  Co.,  77  Pa.  St.  178; 
70  N.  Y.  569.  Lake  Shore,  &c.  R.  R.  Co.  v.  Cin- 

*  Galena,  &c.  R.  R.  Co.  v.  Loomis,  oinnati,  &c.  Ry.  Co.,  80  Ohio  St. 
18  HI.  548;  Nelson  v.  Vermont,  &o.  604;  Yeazie  v.  Mayo,  45  Me.  660. 
R.  R.  Co.,  26  Yt.  717;  Thorpe  v.        «  Raibx>ad    Company   v.    Rich- 
Rutland,  &o.  R.  R.  Co.,  27  Yt  140;  mond,  96  U.  S.  521. 
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is  clearly  not  restricted  by  the  Federal  Constitution,  even 
though  the  execution  of  existing  contracts  be  thereby  pre- 
vented. Thus,  a  company  incorporated  under  an  act  of  the 
legislature,  for  the  purpose  of  manufacturing  fertilizers  at  a 
particular  place,  may  subsequently  be  required  by  law  to  sus- 
pend its  business  entirely,  or  to  remove  it  to  another  place, 
if  carrying  on  the  business  should  prove  a  nuisance  at  the 
place  where  it  was  located ;  and  this  would  be  true  though 
the  company*8  charter  provided  in  express  terms  that  it 
should  ''have  continued  succession  and  existence  for  the 
term  of  fifty  years."  ^ 

Such  a  provision  could  not  reasonably  be  construed  as  a 
contract  between  the  State  and  the  shareholders  that  the 
company  should  not  be  subject  to  legislation  for  the  preven- 
tion of  nuisances.  As  between  the  State  and  the  corporators, 
the  charter  was  merely  an  enabling  act  authorizing  the  forma- 
tion of  a  corporate  association,  to  last  during  a  period  of  fifty 
years.  No  one  would  claim  that  a  law  prohibiting  a  copart- 
nership from  caiTying  on  a  particular  business,  considered  by 
the  legislature  to  be  a  nuisance  or  otherwise  injurious  to  the 
community  at  large,  would  be  unconstitutional,  even  though 
the  business  was  lawful  when  the  company  was  formed,  and 
the  partners  had  agreed  to  continue  the  business  for  fifty 
years.  Why  should  a  di£Ferent  rule  be  applied  to  a  joint- 
stock  company  or  corporation,  merely  because  the  legal  right 
to  form  such  an  association  was  conferred  by  the  legislature, 
or  because  the  legislature  by  its  giving  its  consent  made  the 
business  of  the  company  lawful  ? 

§  1069.  Iiaws  for  the  Protection  of  the  People  against  the 
Bvils  of  Bpiritaooe  Liqaon.  —  The  case  of  Beer  Company  v. 
Massachusetts^  presents  a  striking  illustration  of  the  general 
power  of  the  States  to  enact  laws  for  the  good  government 
of  the  community,  although  existing  contracts  be  affected 
thereby.  The  question  was,  whether  a  general  law  forbidding 
the  sale  of  spirituous  liquors  was  unconstitutional,  because 
impairing  the  charter  of  a  company  which  had  been  previously 

1  Fertilizing  Co.  «.  Hyde  Park,  *  Beer  Co.  v.  Massachusetts,  97 
97  U.  S.  659.  n.  S.  82. 

VOL.  n.  —  81 
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iDCorporated  for  the  purpose  of  manufacturing  malt  liquors 
in  all  their  varieties.  The  Supreme  Court  of  the  United 
States  held,  unanimously,  that  the  law  was  valid.  Justice 
Bradley  said :  ^^  The  plaintiff  in  error  was  incorporated  ^  for 
the  purpose  of  manufacturing  malt  liquors' in  all  their  varie- 
ties,' it  is  true ;  and  the  right  to  manufacture  undoubtedly, 
as  the  plaintifiTs  counsel  contends,  included  the  incidental 
right  to  dispose  of  the  liquors  manufactured.  But  although 
this  right  or  capacity  was  thus  granted  in  the  most  unquali- 
fied form,  it  cannot  be  construed  as  conferring  any  greater 
or  more  sacred  right  than  any  citizen  had  to  manufacture 
malt  liquor,  nor  as  exempting  the  corporation  from  any  con- 
trol therein  to  which  a  citizen  would  be  subject,  if  the  inter- 
ests of  the  community  should  require  it.  If  the  public  safety 
or  the  public  morals  require  the  discontinuance  of  any  man- 
ufacture or  trafSc,  the  hand  of  the  legislature  cannot  be 
stayed  from  providing  for  its  discontinuance  by  any  inci- 
dental inconvenience  which  individuals  or  corporations  may 
suffer.  All  rights  are  held  subject  to  the  police  power  of 
the  State."  1 

In  this  case  the  corporation  had  not  been  expressly  in- 
vested with  an  irrevocable  right  to  be  exempt  from  the 
operation  of  subsequent  legislation  affecting  the  liquor 
trade.  A  grant  of  such  a  right  could  clearly  not  be  implied, 
even  if  it  were  within  the  power  of  the  legislature. 

The  enactment  of  a  prohibitory  liquor  law  would  evidently 
not  be  unconstitutional  because  impairing  the  contracts  be- 
tween the  members  of  existing  partnerships  formed  for  the 
purpose  of  carrying  on  the  liquor  trade.  There  is  no  reason 
why  a  different  rule  should  be  applied  to  an  agreement  bee- 
tween  corporators  to  carry  on  the  same  trade,  merely  because 
the  legislature  has  given  them  the  privilege  of  acting  iu  a^ 
corporate  capacity. 

^  Beer  Co.  v.  Massachusetts,  97  tilizing  Co.  v.  Hyde  Park,  97  U.  S. 

U.  S.  82.     See  also  Commonwealth  659  ;    Railroad    Co.  v.  Richmond, 

V.  Intoxicating  Liquors,  115  Mass.  96  U.  S.  521.    Compare  Lake  View 

158;   Commonwealth  v.  Hamilton  v.  Rose  HiM  Cemetety  Co.,  70  HI. 

Mannf.  .Co.,  120  Mass.  368;  Fer*  191. 
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§  1070.  Other  Legialation  wUoh  to  Ckmstttotioiua,  —  A  law 
prohibiting  the  employment  of  all  persons  under  the  age  of 
eighteen,  and  of  all  women,  in  any  manufacturing  establish- 
ment for  more  than  sixty  hours  per  week,  violates  no  con- 
tract impliedly  contained  in  the  charter  of  a  manufacturing 
corporation.  Such  a  law  would  be  a  valid  exercise  of  the 
power  of  the  State  to  enact  laws  to  secure  the  health  and 
educatiou  of  the  community.^ 

So,  a  law  providing  that  all  railroad  companies  shall  be 
liable  for  the  wages  due  to  day  laborers  employed  by  the 
contractors  who  have  undertaken  to  construct  the  companies' 
railroads  and  works,  would  not  impair  the  charter  of  an  ex- 
isting railroad  company,  nor  take  away  its  property  without 
just  compensation.  Such  a  law,  however,  would  apply  only 
to  wages  accruing  under  construction  contracts  made  by  the 
companies  thereafter.^ 

§  1071.  A  State  may  by  general  laws  regulate  the  use  and 
disposition  of  property  within  its  jurisdiction,  although  exist- 
ing companies  be  thereby  afifected.  Thus,  a  statute  of  wills 
is  not  unconstitutional  because  prohibiting  devises  to  associa- 
tions previously  incorporated  with  authority  to  take  property 
by  devise,  unless  indeed  they  were  expressly  invested,  by 
contract  with  the  State,  with  an  irrevocable  right  to  receive 
future  devises.^  A  simple  grant  of  authority  to  receive  de- 
vises would  not  be  such  a  contract;  it  would  merely  place 
the  corporation  in  the  position  of  an  individual,  or  unincor- 
porated association  of  individuals,  in  this  respect. 

§  1072.  Oeneral  ZieglBlation  relating  to  the  Banking  BnaineM. 
— The  law  upon  this  subject  was  stated  clearly  in  an  opinion 
rendered  by  the  justices  of  the  Supreme  Court  of  Massachu- 

1  Commonwealth    v.     Hamilton  pare  also  Lyman  o.  Boston,  &o.  B. 

Manuf.  Co.,  120  Mass.  883.  B.  Co.,  4  Cush.  288 ;  Sonthwestem 

A  law  imposing  a  penalty  for  B.  R  Co.  t;.  Panlk,  24  Gra.  856; 
selling  adultered  milk  is  valid.  Camden,  &o.  B.  B.  Co.  v.  Briggs, 
Commonwealth  v.  Evans,  182  Mass.  22  N.  J.  Law,  628;  Brown  o.  Pe- 
ll, nobeoot  Bank,  8  Mass.  446;  Boston, 

*  Branin  v.  Connecticut,  &c.  B.  B.  &c.  B.  B.  Co.  v.  State,  83  N.  H.  215. 

Co.,  31  Vt.  214;  Peters  v.  St.  Louis,  *  Compare  Ayres  «.  Methodist, 

&o.  B.  B.  Co.,  28  Mo.  107.    Com^  &c.  Church,  8  Sandf.  851. 
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setts,  in  answer  to  a  question  submitted  to  them  by  the  Sen- 
ate. The  question  was :  *^  Is  the  corporation  known  as  the 
'  Provident  Institution  for  Savings  in  the  Town  of  Boston/ 
chartered  in  the  year  1816,  subject  to  the  general  laws  of  the 
Commonwealth  relating  to  savings  banks  and  institutions  for 
savings,  passed  since  the  granting  of  the  charter  aforesaid  ?  " 
The  learned  judges,  after  considering  in  detail  what  fran- 
chises had  been  conferred  upon  the  corporation  by  its  charter, 
said:  — 

'^  The  legislature,  by  giving  to  the  institution  in  Boston  the 
privilege  of  being  a  corporation,  and  of  managing  its  proper 
business,  did  not  relinquish  any  power  of  legislating  on  all 
proper  subjects  of  legislation.  The  institution  at  the  time 
it  was  incorporated  had  the  right  and  power,  under  the 
general  laws,  to  loan  money  at  six  per  cent  interest ;  but 
there  can  be  no  doubt  that  the  legislature  could  alter  the 
law,  so  that  the  institution  could  take  only  four  or  five  per 
cent  interest.  The  corporation  had  power  under  its  charter 
to  hold  and  dispose  of  property ;  but  there  was  nothing  in 
the  charter  as  to  the  mode,  and  of  course  the  property 
could  be  held  and  disposed  of  only  according  to  the  general 
laws,  which  the  legislature  might  at  any  time  alter,  and  the 
corporation  would  be  bound  by  the  alteration. 

^^  The  corporation  might  indorse  and  negotiate  promissory 
notes,  but  only  according  to  the  general  laws,  as  there  was 
nothing  in  the  charter  on  the  subject;  but  the  legislature 
might  change  the  whole  law  on  this  subject  at  any  time,  or 
take  away  altogether,  by  general  laws,  the  right  to  indorse 
and  negotiate  notes,  and  these  laws  would  be  binding  on  the 
corporation.  But  it  cannot  be  necessary  to  extend  these  illus- 
trations. The  legislature  cannot  be  deprived  of  the  power 
it  holds  for  the  public  good,  by  any  doubtful  construction  or 
remote  inference. 

^^  The  position  that  the  legislature  has  granted  away  any 
of  its  appropriate  powers  of  legislation  can  be  supported  only 
by  clearly  showing  such  grant.  In  the  present  case,  there 
appears  to  be  nothing  in  the  charter  of  the  Provident  Insti- 
tution  for  Savings  in  Boston  to  exempt  it  from  the  provisions 
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of  the  general  laws,  passed  since  the  date  of  the  charter,  relat- 
ing to  savings  banks,  prescribing  the  mode  of  investments ; 
and  the  undersigned  are  therefore  of  opinion  that  that  insti- 
tution is  subject  to  those  provisions  of  those  general  laws.'*^ 

§  1078.  Railroad!.  — The  power  of  the  States  to  enact  laws 
for  the  regulation  of  railroad  companies  rests  in  part  upon 
the  obligations  assumed  by  such  companies  in  favor  of  the 
public.  Railroad  companies  are  generally  built  by  taking 
private  property  through  the  power  of  eminent  domain  vested 
in  the  State ;  and  the  legislature  can  delegate  this  power 
only  to  secure  a  public  benefit.  A  railroad  company  which 
exercises  this  power  impliedly  assumes  an  obligation  to  pro- 
vide the  public  with  the  use  of  its  railroad  as  a  public  high- 
way, at  reasonable  charges.^  Laws  enacted  by  the  State  for 
the  enforcement  of  this  duty  are  therefore  constitutional. 

The  public  character  of  railways  was  clearly  and  forcibly 
stated  by  Judge  Dillon  as  follows:  ^^In  all  civilized  countries 
the  duty  of  providing  and  preserving  safe  and  convenient 
highways  to  facilitate  trade  and  communication  between  dif- 
ferent parts  of  the  State  or  community  is  considered  a  govern- 
mental duty.  This  may  be  done  by  the  government  directly, 
or  through  the  agency  of  corporations  created  for  that  purpose. 
The  right  of  public  supervision  and  control  over  highways 
results  from  the  power  and  duty  of  providing  and  preserving 
them.  As  to  ordinary  highways  these  propositions  are  un- 
questioned. But  it  is  denied  that  they  apply  to  railways 
built  by  private  capital,  and  owned  by  private  corporations 
created  for  the  purpose  of  building  them.  Whoever  studies 
the  nature  and  purposes  of  railways  constructed,  under  the 
authority  of  the  State,  by  means  of  private  capital,  will  see 
that  such  railways  possess  a  twofold  character.  Such  a  rail- 
way is  in  part  public  and  in  part  private.    Because  of  its 

^  This  opinion  was   signed   by        A  State  may  enact  a  usury  law 

Chief   Justice  Shaw  and  Justices  applicable  to  existing  corporations, 

Dewey,  Metcalf ,  Fletcher,  Bigelow,  alUiough  their  charters  give  them 

and  Gushing.    9  Gush.  004.     Com-  general  authority  to  fix  the  rate  of 

pare   Planters'  Bank  v.   Sharp,  6  interest.      Building,    &c.    Ass.    v. 

How.  340;   Murdock  v.  Brown,  0  Dorsey,  16  S.  Car.  462. 
Am.  L.  Beg.  690.  *  Infra^  §  1114  et  seq. 
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pablic  character,  relations,  and  uses,  the  judicial  tribtmala  of 
this  country,  State  and  national,  have  at  length  settled  the  law 
to  be  that  the  State,  to  secure  their  construction,  may  exert 
in  favor  of  the  corporation  authorized  by  it  to  build  the  road 
both  its  power  of  eminent  domain  and  of  taxation.  This  the 
State  cannot  do  in  respect  of  occupations  or  purposes  private 
in  their  nature.  ...  In  its  public  character,  a  railroad  is  an 
improved  highway,  or  means  of  more  rapid  and  commodious 
communication,  and  its  public  character  is  not  divested  by 
the  fact  that  its  ownership  is  private.  ...  In  its  relations 
to  its  stockholders,  a  railroad,  or  the  property  in  the  road  and 
its  income,  is  private  property,  and,  subject  to  the  lawful  or 
reserved  rights  of  the  public,  is  invested  with  the  sanctity 
of  other  private  property.  The  distinction  here  indicated 
marks  with  general  accuracy  the  extent  of  legislative  control, 
except  where  this  has  been  surrendered  or  abridged  by  a 
valid  legislative  contract.  Over  the  railroad  as  a  highway, 
and  in  all  its  public  relations,  the  State,  by  virtue  of  its 
general  legislative  power,  has  supervision  and  control ;  but 
over  the  rights  of  the  shareholders,  so  far  as  these  are  pri- 
vate property,  the  State  has  the  same  power  and  no  greater 
than  over  other  private  property.'*  * 

§  1074.     Mium  ▼.   miiiois. — The  Power  of  Regulating   the 
Charges   of  Persons  oarrylng  on  a  PubUo   Business.  —  In    the 

case  of  Munn  v.  Illinois,  the  Supreme  Court  of  the  United 
States  decided  that  a  law  of  the  State  of  Illinois  regulating 
and  limiting  the  charges  for  the  storage  of  grain  in  eleva- 
tors within  the  State  was  not  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  al- 
though the  consequence  of  the  law  might  be  to  impair  the 
value  of  elevators  and  machinery  previously  acquired,  by 
reducing  the  profits  derived  from  their  use.  The  court  held 
that  the  Fourteenth  Amendment  was  not  designed  to  deprive 
the  States  of  the  power  of  enacting  laws  in  relation  to  any 

1  Chicago,  &o.  R.  R.  Co.  r.  Atty.-  277;  Oloott  v.  Sapervisors,  16  Wall. 

Gen.  of  Iowa,  0  West.  Jar.  847.  678;  Seoombe  v.  Railroad  Co.,  23 

See   also  Railroad   Commiasionen  Wall.  106. 
V.  Portland,  &c.  R.  R.  Co.,  68  Me. 
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subject  which,  before  the  adoption  of  the  amendment,  was 
regarded  as  a  proper  and  customary  subject  of  legislative 
control ;  and  it  was  laid  down  as  a  general  rule,  that,  ^^  when 
one  devotes  his  property  to  a  use  in  which  the  public  has  an 
interest,  he  in  effect  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the  public  for 
the  common  good,  to  the  extent  of  the  interest  he  has  thus 
created.  He  may  withdraw  his  grant  by  discontinuing  the 
use ;  but  so  long  as  he  maintains  the  use,  he  must  submit  to 
the  control."  ^ 

The  amendment  of  the  Constitution  prohibiting  the  States 
from  depriving  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  certainly  did  not  take  away  the 
police  power  of  the  States,  or,  in  other  words,  the  power  of 
enacting  laws  to  protect  life  and  property,  and  to  secure  the 
health  and  morality  of  the  people ; '  and  it  is  equally  clear 
that  this  prohibition  was  not  designed  to  abridge  the  power 
of  the  States  to  enact  other  general  legislation  for  the  wel- 
fare of  the  community,  though  the  interests  of  particular  in- 
dividuals might  be  incidentally  affected  thereby.  Thus,  the 
power  of  the  States  to  regulate  interest  on  money  and  to  en- 
act usury  laws  was  not  taken  away,  and  so  it  has  been  held 
that  the  power  to  pass  laws  regulating  the  charges  of  feny 
owners,  common  carriers,  hackmen,  butchers,  inn-keepers, 
and  the  like,  was  left  unimpaired.^ 

It  should  be  observed,  however,  that  this  question  is  simply 
one  of  construction,  the  object  being  to  ascertain  the  true 

^  Mann  9.  Illinois,  94  U.  S.  113,  ingen,  inn-keepera,  &c.,  and  in  bo 

per  Chief  Justice  Waite.     See  also  doing  to  fix  a  mazimam  of  charges 

Hoyt  V.  Chicago,  &c.  R.  R.  Co.,  98  to  be  made  for  services  rendered, 

111.601.    Compare  Ladd  V.  Souiherti  aooommodations  rendered,  and  ar- 

Cotton  Press,  &o.  Co.,  68  Tex.  173.  tides  sold.     To  thk  day  statutes 

*  Supm,  §  1052.  are  to  be  found  in  many  of  the 

*  In  Munn  v.  Illinois,  94  IT.  S.  States  upon  some  or  all  of  these 
125,  Chief  Justice  Waite  said:  **  It  subjects;  and  we  think  it  has  never 
has  been  oustomarj  in  England  from  yet  been  successfully  contended  that 
time  immemorial,  and  in  this  coun-  they  come  within  any  of  the  con- 
try  from  its  first  colonization,  to  stitutional  prohibitions  against  in- 
regulate  ferries,  common  carriers,  terference  with  private  property." 
hackmen,   bakers,   millers,  wharf- 
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meaniDg  of  the  constitutional  amendment.  No  argument  can 
be  of  Bervice  in  solving  this  question,  except  by  throwing 
light  upon  the  purposes  for  which  the  amendment  was  passed. 
The  prohibition  is  absolute  in  terms,  and,  as  was  pointed  out 
by  Justice  Field  in  Munn  v.  Illinois,  the  right  to  enjoy  life 
and  liberty  is  guarded  by  no  more  stringent  provisions  than 
the  right  to  enjoy  property.  It  is  reasonable  to  imply  that 
the  amendment  was  not  designed  to  impair  the  power  of  the 
States  to  enact  such  laws  as  were  by  common  consent,  at 
the  time  of  the  adoption  of  the  amendment,  deemed  within 
the  proper  and  ordinary  sphere  of  legislative  action,  even 
though  private  rights  should  thereby  be  interfered  with ;  but 
it  would  not  be  reasonable  to  carry  this  implication  further. 
The  States  have  always  the  power  to  tdce  private  prop- 
erty, when  the  public  interest  demands  this,  by  exercise  of 
the  power  of  eminent  domain,  upon  providing  just  compen- 
sation.^ 

§  1075.  Corporations  are  not  impliedly  exempted  from  the 
Power  of  regulating  Charges.  —  It  is  plain  that  the  property  of 
corporations  is  no  more  exempt  from  the  general  legislative 
powers  of  the  States,  than  the  property  of  individuals.  If  a 
State  law  regulating  the  charges  to  be  made  by  persons  en- 
gaged in  a  particular  business  or  employment  would  be  con- 
stitutional, such  a  law  would  be  equaUy  constitutional  if 
made  applicable  to  corporations. 

A  State  may  by  contract  confer  upon  particular  individu- 
als and  corporations,  engaged  in  a  business  of  a  public  char- 
acter, an  exemption  from  the  general  power  of  regulating 
charges,  and,  under  these  circumstances,  any  law  passed  in 
violation  of  the  contract  of  the  State  would  be  unconstitu- 
tional. But  the  enactment  of  a  charter  or  general  law 
merely  authorizing  the  foimation  of  a  company  for  the  pur- 
pose of  carrying  on  a  particular  business,  would  certainly  not 
by  implication  confer  an  exemption.  There  would  be  no 
more  ground  for  implying  such  an  exemption  in  an  act  of 
incorporation  than  in  a  law  authorizing  the  formation  of  a 
limited  partnership. 


Infra,  §  1086. 


1  Intra.  §  lOW. 

I 
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Accordingly,  the  Supreme  Court  held  that  the  States  have 
the  same  power  of  regulating  the  charges  of  incorporated 
railroad  companies  as  other  carriers  for  hire.  Chief  Justice 
Waite  said :  '^  Railroad  companies  are  carriers  for  hire.  They 
are  incorporated  as  such,  and  given  extraordinary  powers,  in 
order  that  they  may  better  serve  the  public  in  that  capacity. 
They  are,  therefore,  engaged  in  a  public  employment  affect- 
ing the  public  interest,  and,  under  the  decision  in  Munn  v. 
Illinois,  subject  to  legislative  control  as  to  their  rates  of  fare 
and  freight,  unless  protected  by  their  charters.  •  •  .  This 
company,  in  the  transaction  of  its  business,  has  the  same  rights, 
and  is  subject  to  the  same  control,  as  private  individuals  un- 
der the  same  circumstances."  ^ 

§  1075  a.  It  is  well  settled  that  a  contract  on  the  part  of 
a  State  not  to  exercise  its  power  of  legislation  can  never 
be  implied.  Accordingly,  the  Supreme  Court  held,  in  Stone 
V.  Farmers'  Loan  and  Trust  Company,  that  a  railroad  com- 
pany did  not  acquira  an  exemption  from  the  power  of  the 
State  to  regulate  its  charges  for  transportation  by  virtue 
of  a  provision  in  its  charter,  that  ^^  it  shall  be  lawful  for 
the  company  hereby  incorporated  from  time  to  time  to  fix, 
regulate,  and  receive  the  toll  and  charges  by  them  to  be 
received  for  transportation  of  persons  or  property  on  their 
railroad.*'  * 

Chief  Justice  Waite,  delivering  the  opinion,  said :  ^^  It  is 
now  settled  in  this  court  that  a  State  has  power  to  limit  the 
amount  of  charges  by  railroad  companies  for  the  transporta- 
tion of  persons  and  property  within  its  own  jurisdiction,  unless 
restrained  by  some  contract  in  the  charter,  or  unless  what 

1  Chicago,  &c.  B.  B.  Co.  v,  Iowa,  Co.,  116  U.  S.  807.     See  aim  Rail- 

04  U.  S.   161.     See  also  Peik  v.  road  Commission  Cases,  116  U.  S. 

Chicago,    &c.    Ry.    Co.,    Id.    164;  807,  847,  852;  RngKles  v.  niinois, 

Chicago,  &c.  R  R.  Co.  v.  Ackley,  108U.  S.  526;  Ruggles  v.  People,  91 

Id.  170 ;  Winona,  &c.  R.  R.  Co.  v.  111.  256 ;  Illinois  Central  R.  R.  Co. 

Blake,  Id.  180;  Stone  v.  Wisconsin,  v.  Illinois,  108  U.  S.  541;  Illinois 

Id.   181;    Laurel  Fork,  &c.  R.  R.  Central  R.  R.  Co.  o.  People,  05  111. 

Co.  V.  West  Virginia  Transp.  Co.,  813;  Georgia  R.  R  Co.  v.  Smith,  70 

25  W.  Va.  824.    See  also  cases  cited  6a.  604.    Compare  Mobile,  &c.  Ry^ 

in  the  next  sections.  Co.  v.  Steiner,  61  Ala.  550. 

'  Stone  V.  Farmen'  Loan,  &o. 
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is  done  amounts  to  a  regulation  of  foreign  or  inteivstate  oom- 
tnerce.  This  power  of  regulation  is  a  power  of  government, 
continuing  in  its  nature,  and,  if  it  can  be  bargained  away 
at  all,  can  only  be  by  words  of  positive  grant,  or  something 
which  is  in  law  equivalent.  If  there  is  reasonable  doubt,  it 
must  be  resolved  in  favor  of  the  existence  of  the  power.  .  .  . 
The  claim  now  is,  that  the  State  has  surrendered  the  power 
to  fix  a  maximum  rate  for  this  company,  and  has  declared 
that  the  courts  shall  be  left  to  determine  what  is  reasonabloi 
free  of  all  legislative  control.  We  see  no  evidence  of  any 
such  intention.  Power  is  granted  to  fix  reasonable  charges, 
but  what  shall  be  deemed  reasonable  in  law  is  nowhere  indi- 
cated. There  is  no  rate  specified,  nor  any  limit  set.  Nothing 
whatever  is  said  of  the  way  in  which  the  question  of  reason- 
ableness is  to  be  settled.  All  that  is  left  as  it  was.  Cons^ 
quently,  all  the  power  which  the  State  had  in  the  matter 
before  the  charter,  it  retained  afterwards."  ^ 

A  similar  conclusion  was  reached  in  the  construction  of  a 
charter  which  contained  a  provision  ^  that  the  president  and 
directors  be,  and  they  are  hereby,  authorized  to  adopt  and 
establish  such  tariff  of  charges  for  the  transportation  of  per- 
sons and  property  as  they  may  think  proper,  and  the  same 
to  alter  and  change  at  pleasure."  ' 

§  1075  b.  XiegiAlation  regulating  the  Charges  of  Companiee 
which  have  received  State  Aid.  —  Under  the  system  of  gov- 
ernment adopted  in  the  United  States,  the  legislatures  of  the 
several  States  have  no  authority  to  aid  private  enterprises 
either  by  donations  of  property  or  funds  belonging  to  the 
public,  or  by  delegating  the  power  of  eminent  domain,  or  by 
conferring  monopolies  or  exemptions  from  taxation,  except 
for  the  purpose  of  accomplishing  some  public  good.  A 
grant  by  the  legislature  of  State  aid  to  a  private  company  is, 
therefore,  always  subject  to  the  implied  condition  that  the 
company  shall  assume  an  obligation  to  give  the  public  the 
benefits  in  consideration  of  which  the  grant  was  made.'    A 

1  116  U.  S.  825,  830. 

s  Stone  V.  lUinois  Central  R.  B.  Co.,  116  U.  S.  8i7. 

•  See  infra,  Chapter  XYI. 
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law  enacted  by  the  State  to  enforce  the  due  performance  of 
this  obligation  would  clearly  be  constitutional. 

The  constitutionality  of  legislation  compelliQg  railroad  com- 
panies to  carry  passengers  and  freight  at  reasonable  charges 
may  be  sustained  on  this  ground,  even  though  the  correct- 
ness of  the  rule  laid  down  by  the  majority  of  the  court  in 
Munn  V.  Illinois  may  not  be  free  from  doubt.  Railroad  com- 
panies, having  had  the  benefit  of  State  aid  in  the  form  of 
land  grants,  or  municipal  donations,  or  through  exercise  of 
the  power  of  eminent  domain,  are  under  a  legal  duty  to 
supply  the  public  with  the  means  of  transportation  at  tea- 
sonable  charges,  and  legislation  compelling  the  performance 
of  this  duty  certainly  does  not  deprive  the  companies  of 
their  property  without  due  process  of  law.^ 

The  constitutionality  of  legislation  compelling  gas  com- 
panies, water  companies,  telegraph  companies,  canal  compa- 
nies, bridge  companies,  and  all  other  companies  which  have 
had  the  use  of  the  power  of  eminent  domain  or  other  public 
aid,  to  supply  the  public  with  the  facilities  for  which  this  aid 
was  granted,  at  reasonable  rates,  rests  upon  the  same  ground. 
The  power  of  the  State  to  regulate  the  charges  of  a  com- 
pany is  especially  clear  where  the  company  has  the  benefit 
of  State  aid  in  the  form  of  the  grant  of  a  monopoly  or 
exclusive  right.' 

§  1075  e,  A  State  cannot  impose  Charges  which  are  less  than 
reasonable.  —  The  power  of  the  State  to  enact  laws  regulat- 
ing the  charges  of  railroad  companies  does  not  enable  it  to 
fix  charges  which  are  less  than  reasonable.  Such  legislation 
would  be  unconstitutional. 

In  Stone  v.  Farmers'  Loan  and  Trust  Company,  Chief  Jus- 
tice Waite  said :  ^  From  what  has  thus  been  said,  it  is  not 
to  be  inferred  that  this  power  of  limitation  or  regulation  is 
itself  without  limit.  This  power  to  regulate  is  not  a  power  to 
destroy,  and  limitation  is  not  the  equivalent  of  confiscation. 

1  See  the  cases  cited  in  the  pre-  Union  Tel.  Co.  v.  Aztell,  60  Ind. 

ceding  section.  109;  State  v.  Bell  Telephone  Co., 

*  State  V.  Colnmbns  Gas  light,  86  Ohio  St.  296. 
&c.  Co.,  84  Ohio  St.  572;  Western 
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* 

Under  pretence  of  regulating  fares  and  freights^  the  State 
cannot  require  a  railroad  corporation  to  carry  persons  or  prop- 
erty without  reward;  neither  can  it  do  that  which  in  law 
amounts  to  a  taking  of  private  property  for  public  use,  with- 
out just  compensation  or  without  due  process  of  law.  What 
would  have  this  effect  we  need  not  say,  because  no  tariff  has 
yet  been  fixed  by  the  commission,  and  the  statute  of  Missis- 
sippi expressly  provides  Hhat  in  all  trials  of  cases  brought 
for  a  violation  of  any  tariff  of  charges,  as  fixed  by  the  com- 
mission, it  may  be  shown  in  defence  that  such  tariff  so  fixed 
is  unjust'  "^ 

§  1075  d.  A  state  cannot  interfere  with  Commerce  cunong 
the  States.  —  It  has  been  held  that  a  State  law  regulating  the 
charges  for  transportation  from  a  point  within  the  State  to  a 
point  in  another  State  is  unconstitutional,  because  an  inter- 
ference with  inter-state  commerce,  Congress  having  the  exclu- 
sive power  of  regulating  commerce  among  the  States.^  The 
Supreme  Court  has,  however,  decided  that  a  law  regulating 
the  charges  of  a  railroad  company  for  business  done  wholly 
within  the  State  is  constitutional,  although  the  company  may 
have  been  incorporated  under  the  laws  of  several  States,  for 
the  purpose  of  carrying  on  business  in  each  of  them.^ 

§  1076.  Laws  providing  new  Remedies  for  the  Attainment  of 
Justice.  —  It  is  clear  that  a  State  may  at  any  time  alter  the 
laws  regulating  procedure,  and  provide  new  remedies  for  the 
attainment  of  justice,  although  they  be  applicable  to  corpo- 
rations already  in  existence.^  A  State  may  also  impose 
penalties  for  the  non-performance  of  duties  which  a  corpora- 
tion is  under  obligation  to  the  public  to  perform.^ 

^  Stone  V.  Farmere*   Loan,  &c.        ^  Railroad  Co.  v.  Hecht,  95  U.  S. 

Co.,  116  U.  S.  807,  331.    Compare  170;  Crawford  v.  Branch  Bank,  7 

Ex  parte  Koehler,  23  Fed.  Rep.  529.  How.  279;  New  Albany,  &c.  R.  R. 

*  Kaeiser  v.  Illinois  Cent.  R.  R.  Co.  v,  McNamara,  11  Ind.  543; 
Co.,  18  Fed.  Rep.  151;  Louisville,  Gowen  v,  Penobscot  R.  R.  Co.,  44 
&c.  R.  R.  Co.  V.  Railroad  Commis-  Me.  140;  Commonwealth  v.  Cochit- 
sion,  19  Fed.  Rep.  679;  Farmers'  uate  Bank,  3  Allen,  42.  See  supra. 
Loan,  &c.  Co.  v.  Stone,  20  Fed.  Rep.  §  814;  tn/ra,  §  1080. 

270.  *  Mobile,  &c.  Ry.  Co.  v.  Steiner, 

*  Stone  V.  Farmers'  Loan,  &c.  61  Ala.  559;  and  see  cases  cited  in 
Co.,  116  U.  S.  333,  334.  the  preceding  section. 


1089 


LBGISLATXYB  CONTROL. 


§1077 


Upon  the  same  principle,  it  has  been  held  that  a  law  is  valid 
which  provides  that  existing  corporations  shall  maintain  their 
organization,  and  continue  able  to  sue  and  liable  to  be  sued 
in  a  corporate  capacity  during  a  limited  period  after  their 
dissolution,  for  the  purpose  of  winding  up  their  afiPairs.  A 
provision  of  this  nature  violates  no  contract,  and  impairs  no 
right  of  the  corporators ;  its  whole  object  is  to  provide  a  con- 
venient remedy  for  those  who  are  equitably  entitled  to  the 
assets  of  the  dissolved  company.^  Hence  its  application 
may  properly  be  extended  to  foreign  corporations,  so  as  to 
secure  the  just  distribution  of  any  assets  lying  within  the  ju- 
risdiction of  the  State  passing  the  law.*'' 

§  1077.  New  Remedies  against  Insolvent  Companies. —  Upon 
the  same  principle,  it  follows  that  a  State  may  enact  laws  to 
regulate  insolvent  companies.  Laws  enacted  to  secure  a 
speedy  winding  up  and  dissolution  of  insolvent  banking  or 
insurance  companies,  and  to  provide  a  summary  remedy  to 
restrain  their  operations  after  they  have  become  injurious  to 
the  public,  merely  provide  new  remedies  for  the  enforcement 
of  an  undoubted  right  belonging  to  the  State.' 

The  case  of  Commonwealth  v.  Farmers  and  Mechanics* 
Bank^  is  an  illustration  of  this  doctrine.  A  statute  had  been 
passed,  providing  that  bank  commissioners  should  be  ap- 
pointed by  the  Governor  for  the  purpose  of  visiting  the  banks ; 
that  they  should  have  free  access  to  the  vaults,  books,  and 
papers  of  every  bank,  and  possess  power  to  examine  its  offi- 
cers under  oath ;  and  that  if,  upon  the  examination  of  any 
bank,  a  majority  of  such  commissioners  should  be  of  opinion 
that  it  was  insolvent,  or  that  its  condition  was  such  as  to 
render  its  further  progress  hazardous  to  the  public,  and  that 
it  had  exceeded  its  powers  or  failed  to  comply  with  all  the 

1  Foster  9.  Essex  Bank,  16  Mass. 
245;  Lincoln,  &c.  Bank  r.  Richard- 
son, 1  Greenleaf,  70;  Franklin  Bank 

Cooper,  86  Me.  179;   Nevitt  v. 


Bank  of  Port  Gibson,  6  Sm.  &  M. 
613,  521-631,  557-675. 

*  McGoon  V.  Scales,  9  Wall.  81 ; 
Stetson  V.  City  Bank,  2  Ohio  St. 


174;  Lewis  v.  Bank  of  Kentucky, 
12  Ohio,  182.  Compare  Bank  of 
Galliopolis  v,  Trimble,  6  B.  Monr. 
590. 

*  Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  574,  580,  588. 

^  Common wealtii  v.  Farmers*! 
Ac.  Bank,  21  Pick.  648. 
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rules,  they  might  apply  to  any  of  the  justioes  of  the  Supreme 
Court  for  au  injunction  to  restrain  such  corporation  from  fur- 
ther proceeding  with  its  business  until  a  hearing  had  been 
had,  and  that  such  process  should  forthwith  be  issued  by 
such  justice. 

It  was  objected  that  this  law  was  unconstitutional,  because 
granting  an  injunction,  before  a  hearing,  to  restrain  a  bank 
frcHn  carrying  on  business  would  diminish  the  period  for 
which  the  bank  was  entitled,  under  its  charter,  to  act  in  a 
corporate  capacity.  But  the  Supreme  Court  of  Massachu- 
setts held  that  the  law  was  valid,  and  a  reasonable  measure 
for  the  protection  of  the  community  at  large.  ^*  When  the 
law  provides  for  the  commencement  of  such  a  process,  upon 
such  probable  grounds  as  shall  be  deemed  sufficient  to  justify 
a  well-founded  apprehension  of  misconduct,  it  is  not  an  arbi- 
traiy  suspension  of  the  corporate  powers  of  the  bank,  but  a 
species  of  compulsory  process,  analogous  to  the  constant 
course  of  action  in  similar  cases,  designed  to  take  the  subject 
in  controversy  into  the  custody  of  the  law  during  the  inquiry, 
to  prevent  further  progress  in  a  course  thus  probably  shown 
to  be  mischievous  and  dangerous,  and  to  secure  the  means  of 
affording  redress  to  the  sufferers,  in  case  the  misdemeanors 
alleged  shall  be  found  to  exist."  ^ 

§  1078.  Laws  making  Sliareholdera  individually  liable  for 
Debts  thereafter  created.  —  Laws  passed  by  a  State,  in  the  in- 
terest of  the  community,  to  regulate  the  business  in  which 
a  corporation  or  copartnership  is  engaged,  have  generally 
been  held  to  be  constitutional.  Laws  of  this  character  would 
not  impair  the  contract  between  the  shareholders  or  members 
of  a  company  engaged  in  the  business. 

A  far  more  immediate  interference  with  private  rights 
occurs  where  laws  are  passed  altering  the  rights  and  duties 
of  the  individual  members  of  a  corporation  gr  copartnership, 
as  they  stood  when  the  association  was  originally  formed. 

1  21  Pick.  557,  per  Shaw,  C.  J.  461;  Ward  v.  Farwell,  97  SI.  5^8; 

See  alBO  Nevitt  v.  Bank  of  Port  Gib-  Chicago  Life  Ins.  Co.  v.  Aaditor, 

Bon,  6  Sm.  &  M.  528;  Commercial  101  111.  S2;   Attj.-Gen.  v.   North 

Bank  v.  State,  4  Sm.  &  M.  439,  America  Life  las.  Co.,  82  N.Y.  173* 
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Laws  of  this  description  must  be  general  in  their  operation  ; 
they  must  be  regulations  enacted  for  the  welfare  of  the  commu- 
nity, and  must  afiPect  existing  obligations  only  collaterally. 

It  has  been  held  that  a  State  might  constitutionally  enact 
a  general  law  extending  the  individual  liability  of  the  share- 
holders in  banking  corporations  for  any  debts  thereafter 
incurred.^  This  seems  very  near  being  an  unconstitutional 
interference  with  private  rights.  A  law  subjecting  the 
shareholders  to  a  liability  to  contribute  more  capital  than 
they  originally  agreed  to  contribute  would  clearly  be  un- 
constitutional. The  same  would  evidently  be  true  of  a  law 
increasing  the  liability  of  shareholders  to  creditors  under 
existing  contracts.  A  law  imposing  a  liability  for  debts  there- 
after incurred  can  be  held  valid  only  on  the  ground  that  it  is 
a  regulation  of  the  company's  business  for  the  security  of  the 
community.  In  the  exercise  of  this  power  the  State  might 
perhaps  prohibit  a  corporation  from  incurring  further  debts 
unless  sufficient  security  were  provided  by  the  shareholders, 
or  unless  the  shareholders  were  willing  to  become  individu- 
ally liable.  But  it  may  be  doubted  whether  the  State  could 
by  law  impose  upon  dissenting  shareholders  an  individual 
liability  for  debts  incurred  withotit  their  content  by  the  ma- 
jority, or  by  the  company's  agents.  A  similar  question  would 
arise  if  a  law  were  passed  making  the  special  partners  in  an 
existing  limited  partnership  liable  to  the  same  extent  as  the 
general  partners  for  all  future  debts.  Special  partnerships 
might  perhaps  be  abolished  by  law,  without  impairing  the 
contracts  of  existing  special  partners;'  but  a   State  law 

1  Child  V.  Coffin,  17  Mass.  64;  Marr  v.  Bank  of  West  TenneBsee, 

Gray  v.  Coffin,  9  Cush.  200;  Stan-  4  Lea,  678,  585. 

ley  V.  Stanley,  26  M«.  106;  Coffin  If  a  oorporation  fonned  under  a 

V,  Rich,  45  Me.  507,  509;  Hathom  special  charter  increases  its  capital 

V.  Calef,  5dMe.  471,  488;  Common*  stock  porsnant  to  a  general  law, 

wealth  V.  Cochituate  Bank,  8  Allen,  this  is  in  effect  a  reincorporation 

42.     See,  however,   Govington   v.  nnder  such  law,  and  the  subscribers 

Covington,  &o.  Bridge  Co.,  10  Bush  for  the  Aiew  shares  will  incur  the 

(Ky.),  78;  Ireland  v.  Palestine,  &c.  liability  prescribed  by  the  general 

Turnpike   Co.,    19  Ohio  St.  869;  law.     Tibballs   v.    Libby,   87  HI. 

Steaoy  v.  Little  Bock,  &o.  B.  B.  142. 

Ca,  5  Dill.  848,  380.     Compare  *  Compare  mtprQ^  §  1048. 
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making  them  general  partners  would  probably  be  held  to 
be  unconstitutional. 

§  1079.  Special  LegUlatioii  affeoting  Contraota.  — The  power 
of  a  State  to  enact  laws  affecting  existing  contracts  is,  as  a 
rule,  limited  to  legislatioQ  of  a  general  character.  The  fact 
that  a  law  applies  to  particular  persons  or  to  particular  rights 
only,  is  in  itself  an  indication  that  it  was  not  enacted  in  the 
exercise  of  that  general  power  of  legislation  which  was  left 
unimpaired  by  the  prohibition  of  the  Constitution  of  the 
United  States.  If  the  State  desires  to  sacrifice  private  rights 
for  the  benefit  of  the  public,  proper  compensation  should 
first  be  made. 

However,  the  rule  is  not  universal  that  legislation  affecting 
existing  contracts  must  be  general  in  its  nature.  The  good 
government  of  a  community  may  require  laws  relating  to 
particular  classes  of  property  or  contracts,  if  they  are  of  pub- 
lic importance. 

Thus,  laws  regulating  the  liquor  trade,  or  common  earners, 
or  laws  affecting  particular  classes  of  corporations  only,  may 
be  passed  without  impairing  existing  contracts.^  And  it  is 
not  impossible  to  imagine  cases  in  which  a  law  particularly 
affecting  the  rights  of  a  single  corporation  or  individual 
would  be  an  exercise  of  the  unrestricted  legislative  powers 
of  the  State.  Thus,  if  a  railroad  company  should  obtain  a 
practical  monopoly  of  the  carrying  trade  in  a  State,  this 
would  certainly  not  oust  the  power  of  the  legislature  to  make 
laws  regulating  the  tariff  of  charges  on  railroads. 

§  1080.  Special  Legislation  for  the  Advancement  of  Jnatioe. 
—  Laws  passed  for  the  protection  of  property  and  the  en- 
forcement of  existing  rights  are  always  valid.^  And  it  is  no 
objection  to  legislation  of  this  character  that  it  is  applicable 
only  in  a  single  case,  and  affects  only  a  single  person  or  cor- 
poration. 

Thus,  if  a  corporation  is  invested  by  its  charter  with  the 
privilege  of  taking  land  after  paying  for  it  upon  a  valuation 
found  by  an  inquisition,  this  would  not  prevent  the  State 

^  See  tupra,  {§  1066, 1069  etMq.  *  St^^rot  i  1076. 
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from  enacting  a  law  setting  aside  an  inquisition  and  granting 
a  new  trial  or  an  appeal.^ 

In  the  Sinking  Fund  Cases,'  the  majority  of  the  Supreme 
Court  of  the  United  States  held  that  the  act  of  Congress 
providing  that  the  Union  Pacific  and  Central  Pacific  Railroad 
Companies  should  set  aside  a  portion  of  their  current  earnings 
for  the  purpose  of  meeting  a  rery  large  indebtedness  payable 
at  a  future  day,  would  have  been  valid  as  a  reasonable  reg- 
ulation for  the  int>tection  of  the  rights  of  bondholders  and 
creditors,  even  if  the  power  of  alteration  and  amendment  had 
not  been  expressly  reserved  in  the  companies'  charters. 

A  statute  of  limitations  providing  that  suits  shall  be  brought 
within  a  specified  time  upon  existing  causes  of  action,  is  not 
unconstitutional,  provided  a  reasonable  time  to  bring  suit  be 
left.'  So  an  act,  applicable  to  a  single  corporation,  provid- 
ing ihxLt  a  reorganization  of  the  company  and  alteration  of  its 
charter  shall  become  binding  upon  every  shareholder  and 
bondholder  who  shall  not,  within  a  prescribed  time»  file  his 
dissent  in  writing,  would  be  constitutional,  provided  a  rea- 
sonable notice  be  given  to  dissenting  parties,  and  a  reason* 
able  opportunity  be  given  them  to  assert  their  rights.^ 

A  law  which  gives  legal  validity  and  force  to  a  contract 
or  conveyance  of  property,  which  the  parties  intended  to  be 
binding,  but  which  was  legally  invalid  and  unenforceable  by 
reason  of  some  positive  rule  of  the  law,  would  not  violate 
any  right  secured  by  the  Constitution  of  the  United  States/ 

§  1081.  Laws  Incorporated  in  a  Charter  may  be  repealed.  — * 
The  legislature  of  a  State  may  incorporate,  in  a  charter 
granted  by  it,  laws  for  the  government  of  the  corporation  in 
its  relations  to  the  community.    Provisions  of  this  character 

^  Baltimore,  &c.   R.  B.  Co.  o.  •      ^  Gilfillan  v.  Union  Canal  Co., 

Nesbit,    10   How.  896,  400,   401.  100  U.  S.  401.    Compare  Canada 

See  also  Mississippi  By.  Co.  «.  Mo-  Southern  By.  Co.  v.  Gebhard,  100 

Donald,  12  Heisk.  (Tenn.)  64.  U.  S.  627. 

*  Sinking  Fund  Cases,  00  U.  S.  ■  Gross  v.  United  States  Mort- 
700,  724-726.  See  also  Loaisrille,  gage  Co.,  108  U.  &  477;  Satterlse 
&0.  Turnpike  Co.  v.  BaUard,  2  Mete.  «.  Matthewson,  2  Pet.  880;  Watson 
(Ky.)  166.  «.  Meroar,  8  Pet.  88.   And  see  mpra^ 

•  Terry  v.  Anderson,  06  U.  8. 628.  |  661. 

TOU  IX.— 
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are  evidently  not  intended  as  part  of  the  agreement  among 
the  shareholders,  nor  as  grants  of  irrevocable  franchises  to 
the  corporation. 

ThuS)  a  provision  in  a  charter,  that  ^^  Process  on  said  com- 
pany shall  be  served  on  the  president,  by  leaving  a  copy  to 
his  address,"  may  be  altered.  Chief  Justice  Waite  said, 
^^  The  provision  is  one  which  evidently  belongs  to  remedies 
against  the  corporation,  and  not  the  grant  of  rights."  ^  The 
same  rule  undoubtedly  applies  to  provisions  in  a  charter  con- 
ferring special  remedies  against  delinquent  shareholders,'  or 
regulating  the  manner  of  condemning  land.' 

A  clause  in  the  charter  of  a  railroad  company,  providing 
that  it  shall  be  lawful  for  any  county  through  which  the  road 
shall  pass  to  subscribe  for  its  stock,  and  issue  bonds  in  pay- 
ment therefor,  may  be  repealed ;  for  a  provision  of  this  char- 
acter is  intended  as  a  municipal  regulation  merely^  and  not 
as  an  irrevocable  right  of  the  corporation.^ 

§  1082.  loL^wu  repealing  the  Right  of  tranaferring  Franohiaea. — 
A  provision  in  a  charter  of  incorporation  authorizing  the  cor- 
poration to  transfer  its  franchises  has  a  twofold  operation. 
Upon  the  grantees  of  the  charter  it  confers  a  franchise  or 

^  Railroad  Co.  v.  Hecht,  95  U.  S.  the  county,  a  pablic  corporation  or 

170,  affirming  Cairo,  &c.  R.  R.  Co.  civil  institution  of  govern  men  t,  and 

V,  Hecht,  20  Ark.   661.     See  also  upon  public   officers   employed  in 

Gowen  v.  Penobscot  R.  R.  Co.,  44  administering   its   laws ;    and  the 

Me.  140.  power  or  authority  itself  concerns 

'  Ex  parte  Northeast,  &c.  R.  R.  this   body  in  its    public    political 

Co.,  87  Ala.  679;  Howard  v.  Ken-  capacity."     See  also  Town  of  Con- 

tucky,  &o.  Ins.  Co.,  13  B.  Monr.  cord  v,  Portsmouth  Savings  Bank, 

282;  Bank  of  Columbia  v.  Okely,  4  92  U.  S.  625;  Covington,  &c.  R.  R. 

Wheat.  285.  Co.  v.  Kenton  County  Court,  12 

*  Chattaroi  Ry.   Co.  v.  Kinner,  B.  Monr.   144.     Compare  Sala  v. 

81  Ky.  221 ;  Mississippi  Ry.  Co.  v.  City  of  New  Orleans,  2  Woods,  16S; 

McDonald,  12  Heisk.  (Tenn.)  54 ;  and  see  infra,  §  558. 
Baltimore,  &c.  R.  R.  Co.  v.  Nesbit,        After  a  county  has  subscribed  for 

10  How.  895.  shares  under  the  authority  thus  oon- 

^  Aspinwall   v.  County  of   Da-  ferred,  its  contract  of  subscription 

viess,  22  How.  877.    Justice  Nel-  cannot  be  impaired  by  law.    County 

son  said:  <*  The  power  or  authority  of  Moultrie    v,   Buckingham,    &a 

contained  in  the  charter,  and  out  Savings  Bank,  92  U.  S.  681.     Com- 

of  which  the  right  in  question  is  pare   Dingman  v.  People,  51   BL 

claimed  to  arise,  is  conferred  upon  281. 
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power,  Damely,  that  of  appointing  other  persons  with  power 
to  enjoy  franchises  similar  to  those  previously  enjoyed  by 
themselves.  To  the  persons  so  appointed  by  the  corporation 
the  provision  would  operate  as  an  enabling  act,  by  conferring 
the  franchises  nominally  transferred.^ 

Whether  the  power  of  appointment  so  conferred  by  the 
legislature  is  revocable  or  not,  before  it  has  been  exercised, 
depends  upon  the  intention  of  the  legislature.  It  has  been 
held  that,  unless  the  contrary  has  been  expressly  declared,  a 
right  to  mortgage  franchises  incidental  to  the  use  of  prop- 
erty will  be  deemed  as  irrevocable  as  the  right  to  mortgage 
the  property  itself ;  but  a  right  to  mortgage  the  franchise  of 
forming  a  corporation  is  a  naked  franchise,  not  secured  by 
contract.  In  Memphis  Railroad  Company  v.  Commissioners,^ 
Justice  Matthews  said :  *^  In  n^any,  if  not  in  most,  acts  of  in- 
corporation, however  special  in  their  nature,  there  are  various 
provisions  which  are  matters  of  general  law,  and  not  of  con- 
tract, and  are  therefore  subject  to  modification  or  repeal. 
Such,  in  our  opinion,  would  be  the  character  of  the  right  in 
the  mortgage  bondholders,  or  the  purchasers  at  the  sale  under 
the  mortgage,  to  organize  as  a  corporation,  after  acquiring 
title  to  the  mortgaged  property,  by  sale  under  the  mortgage, 
if,  in  the  charter  under  consideration,  it  had  been  conferred 
in  express  terms,  and  particular  provision  had  been  made  as 
to  the  mode  of  procedure  to  effect  the  purpose.  It  would  be 
matter  of  law,  and  not  of  contract." 

§  1083.  Laws  qonferrixig  New  Rights  or  FranobisMi.  —  It  is 
evident  that  a  State  may  authorize  a  corporation  to  alter  its 
original  enterprise,  and  exercise  new  franchises  to  any  extent, 
without  impairing  any  contract  between  the  State  and  the 
corporators  or  the  agreement  among  the  corporators  them- 
selves.^ The  effect  of  such  a  law  is  merely  permissive ;  it 
enables  the  corporation  to  exercise  new  powers  without 
breach  of  the  law,  but  it  takes  away  no  existing  power,  and 
affects  no  existing  right.     Whether  the  new  franchises  shall 

^  See  supTGy  §  924.  inoorporation  laws  freqaently  pro- 

*  Memphis  R.  R.  Co.  v.  Commit-  vide  that  existing  corporations  may 
sioners,  112  U.  S.  621.  reorganize  under  them. 

•  Supra,  §§  120,  890.     General 
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be  exercised  would  depend  wholly  upon  the  corporation 
Itself.  Neither  the  majority  of  the  shareholders  nor  any  of 
the  agents  of  the  company  would  be  entitled  to  exercise 
these  franchises  unless  authorized  to  do  so,  either  through 
the  original  charter  contract,  or  the  subsequent  unanimous 
consent  of  the  shareholders.^ 

§  1084.  Laws  <11»ohar^;tng  a  Corix>xatlon  from  Dntlea.  —  That 
a  State  may,  without  impairing  any  contract  contaiDed  in  the 
charter  of  a  corporation,  discharge  the  latter  from  the  per- 
formance of  duties  which  it  owes  to  the  State,  or  release  it 
from  disabilities  imposed  for  the  public  good,  is  a  proposi- 
tion 80  obviously  correct  as  to  require  no  support  of  au- 
thorities.' 

§  1086.  The  State  may  enact  Tax  Xawb.  —  It  was  not  the 
intention  of  the  framers  of  the  Constitution  of  the  United 
States  to  limit  the  several  States  in  the  exercise  of  any 
power  which  is  essential  to  the  good  government  and  welfare 
of  a  community.  Thus^  the  prohibition  against  State  laws 
impairing  the  obligation  of  contracts  does  not  take  away  the 
general  legislative  powers  of  the  States,  although  existing 
contracts  may  be  affected  by  their  exercise.  Nor  is  the 
power  of  levying  taxes  for  the  purposes  of  the  government 
impaired  by  the  prohibition  against  taking  private  property 
without  due  process  of  law,  or  without  just  compensation.' 
The  power  of  taxation  is  essential  to  the  existence  of  the 
government,  and  to  enable  it  to  secure  the  means  of  accom- 
plishing the  purposes  for  which  it  was  created.  Corporations 
are  clearly  subject  to  the  power  of  taxation,  to  the  same  ex- 
tent as  individuals. 

^  State V. fiutler,  18 Lea (Tenn.),  across  the  North  River;   bat  the 

400,  404.  company  is  restrained  by  the  law 

In  Zabriskie  v.  Hackensack,  &o.  of    corporations   and   partnerahipe 

R.  R.  Co.,  18  N.  J.  Eq.  194,  Chan-  from  expending  the  money  or  using 

cellor  Zabriskie  said:  '*  The  supple-  the   credit  of   the   corporation   in 

ment  of  1861  is  a  perfectly  valid  such  enterprises,  unless  every  share- 

and   constitutional   act     It   is   a  holder  consents."    Compare  Sprigg 

grant  of  privileges  that  the  legis-  v.  Western  Tel.  Co.,  46  Md.  67. 
lature  have  a  right  to  grant,  as  they        *  Compare  supra,  §  400. 
could  grant  to  this  corporation  the        *  Pine  Grove  o.  Talcott,  10  WalL 

right  to  conduct  a  banking  or  in-  666;  Talcott  v*  Fine  Grove^  1  Flipp. 

soranoe  business,  or  to  run  a  ferry  120. 
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But  the  power  of  taxation  can  be  exercised  only  to  accom- 
plish ptMic  purposes  ;  to  levy  a  tax  for  any  purpose  which  is 
not  properly  governmental,  would  be  to  take  private  property 
without  just  compensation  in  violation  of  the  Constitution. 
Justice  Miller  said :  ^*  To  lay  with  one  hand  the  power  of  the 
government  on  the  property  of  the  citizen,  and  with  the 
other  to  bestow  it  upon  favored  individuals  to  aid  private 
enterprises  and  build  up  (Mivate  fortunes,  is  none  the  less 
a  robbeiy  because  it  is  done  under  the  forms  of  law  and 
is  called  taxation.  This  is  not  legislation.  It  is  a  decree 
under  legislative  forms.  •  .  •  We  have  established,  we 
think,  beyond  cavil,  that  there  can  be  no  lawful  tax  which  is 
not  laid  for  a  publie  purpose.  It  may  not  be  easy  to  draw  the 
line  in  all  cases,  so  as  to  decide  what  is  a  public  purpose  in 
this  sense,  and  what  is  not.  It  is  undoubtedly  the  duty  of 
the  legislature  which  imposes  or  authorizes  municipalities  to 
impose  a  tax,  to  see  that  it  is  not  to  be  used  for  purposes  of 
private  interest  instead  qi  a  public  use ;  and  the  courts  can 
only  be  justified  in  interposing  when  a  violation  of  this  prin- 
ciple is  clear,  and  the  reason  for  interference  cogent.  And  in 
deciding  whether,  in  the  given  case,  the  object  for  which  the 
taxes  are  assessed  falls  upon  the  one  side  or  the  other  oi  this 
line,  they  must  be  governed  mainly  by  the  course  and  usage 
of  the  government,  the  objects  for  which  taxes  have  been 
customarily  and  by  long  course  of  legislation  levied,  what 
objects  or  purposes  have  been  considered  necessary  to  the 
support  and  for  the  proper  use  of  the  government,  whether 
State  or  municipal."  ^  Accordingly,  it  was  held  that  a  State 
could  not  empower  a  municipal  government  to  levy  taxes  to 
aid  and  encourage  the  establishment  of  manufactories,  or 
other  purely  private  enterprises,  within  the  State.' 

§  1086.  The  Power  of  Bminent  Domain.  —  Upon  the  same 
principle,  it  has  been  held  that  the  power  of  the  States  to  take 
private  property  for  public  uses,  by  exercise  of  the  right  of 

1  20  Wall.  604.  of  Jay,  60  Me.  124 ;  Lowell  v.  Boe- 

*  Loan  Aflsociation  v.  Topeka,  20  ton,  111  Mass.  464;  Jenkins  o.  An- 

Wall.  655;  PltfkerBbarg  o.  Brown,  dovar,  108  Maas.  94. 

106  U.  S.  487;  Allen  v.  Inhabitants 
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emineDt  domain,  remains  unimpaired  by  the  Constitution  of 
the  United  States.  In  West  River  Bridge  Co.  v,  Dix^  Justice 
Daniel,  delivering  the  opinion  of  the  court  said: — 

^^  This  power,  denominated  the  eminent  domain  of  the 
State,  is,  as  its  name  imports,  paramount  to  all  private  rights 
vested  under  the  government,  and  these  last  are,  by  neces- 
sary implication,  held  in  subordination  to  this  power,  and 
must  yield  in  every  instance  to  its  proper  exercise.  The 
Constitution  of  the  United  States,  although  adopted  by  the 
sovereign  States  of  this  Union,  and  proclaimed  in  its  lan- 
guage as  the  supreme  law  for  their  government,  can  by  no 
rational  interpretation  be  brought  to  conflict  with  this  attii- 
bute  of  the  States ;  there  is  no  express  delegation  of  it  by  the 
Constitution,  and  it  would  imply  an  incredible  fatuity  in 
the  States  to  ascribe  to  them  the  intention  to  relinquish  the 
power  of  self-government  and  self-preservation.  A  correct 
view  of  this  matter  must  demonstrate,  moreover,  that  the 
right  of  eminent  domain  in  government  in  no  wise  interferes 
with  the  inviolability  of  contracts ;  that  the  most  sanctimo- 
nious regard  for  the  one  is  perfectly  consistent  with  the  pos- 
session aud  exercise  of  the  other."  ^ 

The  power  of  eminent  domain  belongs  to  the  Federal  gov- 
ernment of  the  United  States,  within  its  constitutional  sphere 
of  action,  as  well  as  to  the  several  States ; '  the  existence  of 
this  power  is  essential  to  every  sovereign  government. 

§  1087.    Conditions   of   the   Szercise   of  the   Power.  —  The 

Constitution  of  the  United  States  prohibits  the  Federal  gov- 

^  West  River  Bridge  Co.  v.  Dix,  main,  —  that  is,  the  right  to  take 

6  How.  531-533.    Upon  the  general  private  property  for  public  uses,  — 

subject  of  the  right  of  eminent  do- ,  appertains    to    every    independent 

main,   consult    Cooley  on    Consti-  government.     It  requires  no  oon- 

tutional    Limitations,    *52d-*571 ;  stitutional  recognition;  it  is  an  at- 

Mills  on  Eminent  Domain ;  2  Sedg-  tribute  of  sovereignty.    The  clause 

wick  on   Damages,  565 ;   2  Dillon  found  in  the  constitutions  of  the 

on  Municipal  Corporations,  ch.  xvi.  several  States,  providing  for  just 

§§  583-625.  compensation    for  property  taken, 

In  Boom  Company  v.  Patterson,  is  a  mere  limitation  upon  the  exer- 

98  U.  S.  403,  406,  Justice  Field,  cise  of  the  right.'* 
delivering  the  opinion  of  the  court,        '  Kohl  o.  United  States,  91  U.  S. 

said:  **  The  right  of  eminent  do-  867. 


1049  LBGISLATITB  OONTBOL.  §  1088 

emment  and  the  several  States  from  taking  private  property 
without  due  process  of  law ;  and  similar  prohibitions  in  the 
State  constitutions  have  from  the  earliest  times  limited  the 
powers  of  the  State  legislatures.^  The  exercise  of  the  power 
of  eminent  domain,  either  under  an  act  of  Congress  or  a 
State  law,  is,  therefore,  always  subject  to  two  conditions : 
first,  the  purpose  for  which  the  property  is  taken  must  be  a 
public  purpose ;  secondly,  just  compensation,  to  be  fixed  by 
some  tribunal,  must  be  made  to  the  owner  of  the  property. ' 

§  1088.  Any  Property  or  Rlghti  may  be  taken  uider  the 
Power  of  Eminent  Domain. —  Contracts,  as  well  as  tangible 
property,  may  be  taken  by  virtue  of  the  power  of  eminent 
domain  vested  in  the  government.  And  even  rights  derived 
from  the  States  themselves  are  subject  to  this  power.  All 
contracts  and  grants  made  by  a  State  must  be  deemed  sub- 
ject to  the  implied  condition  that  they  may  be  revoked, 
upon  making  just  compensation,  whenever  this  is  required 
for  the  public  good. 

In  West  River  Bridge  Co.  v,  Dix,  the  Supreme  Court  of 
the  United  States  decided  that  the  franchises  of  a  corporation 
might  thus  be  extinguished.  ^^We  are  aware  of  nothing 
peculiar  to  a  franchise  which  can  class  it  higher,  or  render  it 
more  sacred,  than  other  property.  A  franchise  is  property, 
and  nothing  more.  ...  A  franchise,  therefore,  to  erect  a 
bridge,  to  construct  a  road,  to  keep  a  ferry,  and  to  collect  tolls 
upon  them,  granted  by  the  authority  of  the  State,  we  regard 
as  occupying  the  same  position  with  respect  to  the  paramount 
power  and  duty  of  the  State  to  promote  and  protect  the  pub- 
lic good,  as  does  the  right  of  the  citizen  to  the  possession  and 
enjoyment  of  his  land  under  his  patent  or  contract  with  the 
State ;  and  it  can  no  more  interpose  any  obstruction  in  the 
way  of  their  just  exertion.  Such  exertion  we  hold  to  be  not 
within  the  inhibition  of  the  Constitution,  and  no  violation  of 
a  contract."  ^ 

^  See  stqtra,  §  1044.  PennBylyania  R.  R.  Co.  v.  Balti- 

*  Cooley  on  Constitutional  Limi-  more,  &o.  R.  R.  Co.,  60  Md.  263. ' 

tations,  «530,  «559;  Re  Deansville        •  Weet  River  Bridge  Co.  v.  Dix, 

Cemetery  Ass. ,  66  N. T.  569;  David-  6  How.  507,  534,  and  cases  cited; 

•on  9.  New  Orleans,  96  U.  S.  97;  s.  g.  16  Vt.  446;  Richmond,  &c. 
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**  There  is  no  contract  that  the  cerporation  may  not  be  dia- 
flolved,  or  its  operatioas  sui^ended  by  a  subsequent  exercise 
of  the  power  of  eminent  domain,  if  the  propertjy,  franchise 
included,  is  of  such  a  nature  that  that  power  may  operate 
upon  it."  * 

§  1089.  The  property  and  privileges  belonging  to  individ- 
ual members  of  a  corporation  are  subject  to  the  power  of 
eminent  domain,  to  the  same  extent  as  the  property  and 
privileges  belonging  to  the  corporation  collectively ;  and  in 
the  exercise  of  this  power  a  State  may  enable  any  portion  of 
the  shareholders  in  a  corporation  to  dissolve  their  association 
and  consolidate  with  another  company,  or  to  engage  in  an 
entirely  new  enterprise,  upon  making  just  compensation  to 
such  shareholders  as  are  not  willing  to  accept  the  change. 

Thus,  in  Black  v.  Delaware  and  Baritan  Canal  Co.,'  it  was 
held  that  an  act  authorizing  a  majority  of  the  shareholders 
in  a  corporation  to  consolidate  with  another  company,  upon 
paying  to  dissenting  shareholders  the  full  value  of  their 
shares,  was  constitutional  and  valid.  The  court  admitted 
that  the  proposed  consolidation  would  work  a  fundamental 
change  in  the  constitution  of  the  company,  and  fully  recog- 
nized the  general  rule  of  law,  that  the  contract  between  the 
several  members  of  a  corporation  cannot  be  altered  by  the 
majority,  even  with  the  consent  of  the  legislature  ;  but  it  was 
decided  that  the  consolidation  might  be  e£fected  by  exercise 

B.  R.  Co.  0.  Louisa  R.  R.  Co.,  13  Towsnds  Bridge  Co.,  91  Pa.  St.  216; 

How.  88;  New  Orleans  Gas  Co.  v.  Philadelphia,  &c.  By.  Co. 'a  Appeal, 

Louisiana  Light  Co.,  115  U.  S.  650;  102  Fft.  St.  128. 
Crosby  v,  Hanoyer,  86  N.  H.  420 ;        A  State  may,  by  Yirtoe  of  this 

Boston,  &c.  R.  R.  Co.  v,  Salem,  &c.  power,  authorize  a  railroad  company 

R.  R.  Co.,  2  Gray,  1;  Central  Bridge  to   condemn    a  crossing  over  the 

Co.    V.  City  of   Lowell,    4  Gray,  ifoad  of  another  railroad  company, 

481 ;  Piscataqua  Bridge  Co.  v.  New  although  the  latter  company  was 

Hampshire  Bridge  Co.,  7  N.  H.  86;  chartered  by  the  Federal   govem- 

Red  River  Bridge  Co.  v.  Mayor,  &c.  ment.    Northern  Pacific  R.  R.  Co. 

of  Clarksville,  1  Sneed,  176;  Dela-  v.  St.  Paul,  &o.  Ry.  Co.,  1  McOrary, 

ware,  &c.  Canal  Co.  v.  Raritaa,  &o.  802;  Union  Pac.  Ry.  Co.  v.  Burling* 

R.  R.  Co.,  16  N.  J.  Eq.  866;  Shorter  ton,  &o.  R.  R.  Co.,  1  McCrary,  462. 
V.  Smith,  0  Ga.  517;  James  River,        ^  Backus  v.  Lebanon,  11 N.  H.  23. 
&c.  Co.  V.  Thompson,  8  Gratt  270 ;        '  Black  e.  Delaware,  &o.  Canal 

Matterof  Kerr,  42  Barb.  119; /nr«  Co  ,  24  N.  J.  Eq.  456. 
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of  the  power  of  emiDeot  domain  belonging  to  the  State.    Van 
Syckel,  J.,  delivering  the  opinion  of  the  oourt,  said :  — 

«« From  the  conclusions  thus  far  reached,  does  it  result  that 
one  unwilling  stockholder  may  obstruct  the  growth  and  de- 
velopment of  every  enterprise  of  this  character  in  which  he 
may  have  participated,  and  thus  hinder  the  union  under 
one  management  of  these  important  public  highways,  which 
have  been  constructed  at  different  periods  and  under  sep- 
arate eharters,  when  the  necessities  of  interstate  commerce 
and  the  convenience  of  public  travel  may  unite  in  urrging  it? 
Shall  a  railroad  from  Philadelphia  to  Trenton  never  be  ex- 
tended so  as  to  connect  the  two  great  cities  of  our  Union 
while  one  obstinate  associate  stands  in  the  way? 

^^The  necessity  for  rapid  and  speedy  transit  seems  to 
demand  imperatively  that  this  difficulty  shall  not  be  insur- 
mountable. 

**  In  the  exercise  of  the  right  of  eminent  domain,  the  legis- 
lature may  authorize  shares  in  corporations  and  corporate 
franchises  to  be  taken  for  public  uses,  upon  just  compensa- 
tion. The  title  to  this  species  of  propeity  is  no  more  secure 
against  invasion,  when  the  public  uses  require  it,  than  is  the 
ownership  of  real  estate.*'  ^ 

§  1090.  Tbe  Xieslalatare  cannot  bind  Uie  Btate  not  to  exercise 
this  Power.  —  The  pow^  of  eminent  domain  is  essential  to 
the  welfare  of  the  State ;  and  no  legislature  has  authority 
to  bind  the  State  not  to  exercise  this  power  if  a  proper  case 
for  its  exercise  should  arise.  **  It  is  an  inherent  element  of 
sovereignty ;  and  from  the  necessity  of  the  case  and  the  high- 
est considerations  of  public  welfare,  it  must  continue  unim- 
paired in  the  State.  It  is  impliedly  reserved  in  every  grant. 
It  cannot  be  abridged  so  as  to  bind  future  legislation."  ^ 

^  24N.  J.  £q.  468;  s.  c.  22N.  J.  o(Nrponratioii   has   not    engaged    in 

£q.  416;  Philadelphia,  &o.  B.  R  Co.  hnsinsss,  there  would  ordinarily  be 

V.  Catawiflsa  B.  R.  Co.,  58  Pa.  St.  no  loss  to  compensate. 
20,  61,  62.     Compare  Lanman  v.        *  Per  Colt,  J.,  in  Eastern  R.  R 

Lebanon  Valley  R.  R  Co.,  80  Pa.  Co.  «.  Boston,  &o.  R.  R  Co.,  Ill 

St.  42.  Mass.  125, 131.    See  also  Cooley  on 

Where  the  shareholders  have  paid  Constitutional     Limitations,    842- 

nothing  on  their  shares,  and  the  844  (4th  ed.) ;   East   Hartford  v. 
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§  1091.  "What  Btatntes  are  applicable  to  Corporattons. — 
Whether  a  general  statutory  enactment,  not  expressly  refer- 
ring to  corporations,  shall  be  applied  to  corporations,  or  only 
to  individuals  or  unincorporated  associations,  is  in  all  cases 
a  question  of  construction.  Prima  faeie^  every  law  which  in 
its  nature  is  applicable  to  an  association  must  be  held  to 
apply  to  corporations  as  well  as  to  unincorporated  associa- 
tions. Thus,  all  laws  relating  to  property  rights,  contracts, 
or  procedure,  apply  to  corporations,  unless  the  contrary  ap- 
pears. And  this  presumption  is  not  rebutted  by  the  use  of 
the  word  '^  persons  "  or  *'*'  individuak  "  in  the  statute,  with- 
out mention  of  corporations;  indeed,  as  a  corporation  is 
merely  an  association  of  persons  or  individuals  authorized 
by  law  to  act  as  a  single  person,  it  would  be  within  the  letter 
of  a  law  referring  expressly  to  «  persona."  » 

It  has  therefore  been  held  that  tax  laws  expressly  made 
to  apply  to  "  persons,"  or  **  individuals,"  or  *'  inhabitants," 
must  also  be  applied  to  corporations.^  And  a  law  regulating 
practice  or  procedure,  and  referring  to  ^^  persons  "  or  *^  resi- 
dents," includes  corporations  as   well.'     So,  general  laws 

Hartford  Bridge  Co.,  17  Conn.  93;  LaFarge  v.  Exchange  Fire  Ins.  Co., 

Piscataqua    Bridge    Co.    v.    New  22  N.  Y.  353 ;  People  v.  Utica  Ins. 

Hampshire  Bridge  Co.,  7  N.  H.  69.  Co.,  15  Johns.  358,  382;   Intema- 

Compare  supra,  §  1052.  tional  L.  Ass.  Co.  v.  Commissioners, 

1  See  supra,  §§  1,  7.  Beaston  v.  28  Barb.  318;  Ontario  Bank  v,  Bun- 
Farmers'  Bank,  12  Pet.  102 ;  United  nell,  10  Wend.  186 ;  Baldwin  v. 
States  0.  Amedy,  11  Wheat.  392,  Trustees,  37  Me.  369;  Cortds  v. 
412;  White  o.  State,  69  Ind.  273;  Kent  Waterworks  Co.,  7  B.  &  C. 
People  V,  Utica  Insurance  Co.,  15  314.  Compare  Hartford  Fire  Ins. 
Johns.  382;  Planters',  &c.  Bank  Co.  v.  Hartford,  3  Conn.  15. 
V.  Andrews,  8  Porter,  404.  Com-  *  Knox  v.  Protection  Ins.  Co.,  9 
pare,  however,  the  dicta  in  School  Conn.  430;  Mayor  of  Mobile  v.  Bow- 
Directors  V.  Carlisle  Bank,  8  Wafcts,*  land,  26  Ala.  498;  Planters',  &c. 
291;  Blair  o.  Worley,  1  Scam.  178;  Bank  v.  Andrews,  8  Porter,  404; 
and  see  Commonwealth  v,  Phos-  Trenton  Bank  v,  Haverstick,  6 
nix  Bank,  11  Mete.  (Mass.)  129;  Halst.  171 ;  Mineral  Point  R.  R.  Co. 
Pennsylvania  R.  R.  Co.  v.  Canal  v.  Keep,  22  111.  9 ;  City  of  St.  Louis 
Comm^r8,21  Pa.  St.  9;  Androscoggin  v.  Rogers,  7  Mo.  19;  Bushel  v.  Corn- 
Water  Power  Co.  v.  Bethel  Steam  monwealth  Ins.  Co.,  15  S.  &  R.  176; 
Mill  Co.,  64  Me.  441;  Cumberland,  Eslava  o.  Ames  Plow  Co.,  47  Ala. 
&c.  Canal  Co.  v.  Portland,  56  Me.  78.  384;  Branser  v.  New  England  Fire 

*  Otis  Co.  t7.  Ware,  8  Gray,  509;  Ins.  Co.,  21  Wis.  506;  Bristol  v. 


1058  LBGIBLATIYS  OONTBOL.  §  1092 

affecting  contracts  are  applicable  to  corporations^  although 
persons  only  be  mentioned.^  And  corporations  are  *'  inhab- 
itants "  and  ^^  occupiers,"  within  the  purview  of  laws  relating 
to  real  estate.' 

In  Regina  v.  Arnaud,^  the  Court  of  Queen's  Bench  decided 
that  a  British  corporation,  whose  shareholders  were  in  part 
foreigners,  was  entitled  to  have  a  vessel  owned  by  it  regis- 
tered under  a  statute  limiting  the  right  of  registiy  to  such 
vessels  as  *^  shall  wholly  belong  and  continue  wholly  to  be- 
long to  her  Majesty's  subjects";  and  further  providing  that 
no  foreigner  should  be  ^^  the  owner,  in  whole  or  in  part,  di- 
rectly or  indirectly,"  of  any  vessel  entitled  to  be  registered. 
Lord  Denman  said  :  ^^  It  appears  to  us  that  the  British  corpo- 
ration is,  as  such,  the  $ole  owner  of  the  ship,  and  a  British 
subject  within  the  meaning  of  the  fifth  section,  as  far  as 
such  term  can  be  applicable  to  a  corporation,  notwithstand- 
ing some  foreigners  may  individually  have  shares  in  the  com- 
pany; and  that  such  individual  members  of  the  corporation 
are  not  entitled,  in  whole  or  in  part,  directly  or  indirectly,  to 
be  owners  of  the  vessel." 

§  1092.  However,  a  statutory  provision  in  terms  applicable 
to  any  **  person  "  or  number  of  **  persons "  will  not  be  held 

Chicago,  &c.  R.  R.  Co.,  15  HI.  436;  pare  Yogle  i^.  New  Granada  Canal, 

Bank  of  North  America   v.   Chi-  &c.  Co.,  1  Houst.  294;  Holland  v. 

oago,  &c.  R.  R.  Co.,  82  111.  493;  I^lie,  2  Harr.  (Del.)  306;  Mix  v. 

Western     Transportation    Co.     o.  Andes  Ins.  Co.,  74  N.  Y.  53. 
Schea,  19  N.  Y.  408;    Brown  v.        ^  Mott  v.   Hicks,   1  Cow.   513; 

Mayor  of  New  York,  66  N.  Y.  385;  State  of  Indiana  v.  Woram,  6  Hill, 

People  V.  Schoonmaker,  63  Barb.  33;  State  v.  Nashville  University, 

44.      Compare  Cook  v.   Hager,   3  4  Humph.  157;   Commercial  Bank 

Col.  386;  Olcott  v.  Tioga R.  R.  Co.,  v.  Nolan,  8  Miss.  508. 
20  N.  Y.  210;  Blossburg,  &c.  R.  R.        «  Cortis   v.   Kent  Water-Works 

Co.  V,  Tioga  R.  R.  Co.,  5  Blatchf.  Co.,  7  B.  &  C.  314;  State  v.  Nash- 

887;  Connecticut,  &c.  Ins.  Co.  v,  ville    University,  4   Humph.   157; 

Dnersou,  28  Gratt.  631.  Rex  o.  Gardner,  Cowper,  70 ;  Le* 

If  a  statute  requires  a  party  to  high  Bridge  Co.   v.  Lehigh  Coal, 

an  action  to  make  an  affidavit,  the  &c.  Co.,  4  Rawle,  8.    Compare  Blair 

affidavit  may  be  made  by  agent  in  v.  Worley,  1  Scam.  178. 
case   of   a   corporation.      Trenton        *  Regina  v.  Amaud,  0  Q.  B.  806, 

Bank  v.  Haverstick,  6  Halst.  171;  817.     Compare  Durant  v.  Eennett^ 

Planters',  &c.  Bank  v.  Andrews,  8  L.  R.  5  C.  P.  262. 
Porter,  404;  Bad  caaes  supra.    Com- 
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to  apply  to  corporations,  if  the  context  shows  that  only  per- 
sons in  their  individual  capacities  were  intended.^ 

It  is  clear  that  a  corporation  is  not  itself  a  citizeny  although 
it  be  composed  of  individuals  who  are  citizens.'  Hence,  it 
has  been  decided  that  a  corporation  is  not  a  citizen,  within 
the  meaning  of  the  constitutional  provision  that  ^^  the  citizens 
of  each  State  shall  be  entitled  to  all  the  privileges  and  immu- 
nities of  citizens  in  the  several  States."  ^  But,  on  the  other 
hand,  it  is  equally  well  settled  that  a  corporation  must  be 
treated  as  if  it  were  a  citizen,  in  giving  effect  to  the  constitu- 
tional provision  and  acts  of  Congress  determining  the  juris- 
diction  of  the  Circuit  Courts  of  the  United  States.^ 


PART    11. 

THB  BFFEOT  OF  A  BS8EBVATI0K  OF  POWEB   TO  BEPEAL 

OB  ALTEB  A  OHABTEB. 

§  1098.  Reservation  by  the  Btate  of  Power  to  repeal  or  alter 
Charters. — It  is  now  the  custom  in  the  United  States  to  pro- 
vide in  charters  of  incorporation  and  general  incorporation 
laws,  that  the  State  shaU  have  the  right  to  repeal,  alter,  or 
amend  them  at  pleasure.  These  provisions  came  into  gen- 
eral use  after  the  decision  of  the  Dartmouth  College  Case, 
and  were  designed,  to  obviate  the  rule  supposed  to  have  been 
established  by  that  case.'^  It  is  necessary,  however,  in  con- 
sidering the  effect  of  these  provisions,  to  bear  in  mind  that 
the  true  scope  and  bearing  of  the  decision  in  the  Dartmouth 
College  Case  were  not  clearly  appreciated  at  the  time  when 

^  United  States  v.  Fox,  94  U.  8.  'See  Bank  of  U.  S.  v.  Deveaux, 

815;  Matter  of  Fox,  G2  N.  T.  580;  5  Cranch,  86,  87;  Lafayette  Ins.  Co. 

State  of  Georgia  v.  Atkins,  35  6a.  v.  French,  18  How.  405;  Muller  v. 

315;  The  Alabama  Certificates,  12  Dowa,  94  U.  S.  445. 

Op.  Atty.-Gen.  176;  United  States  •  5upro,  $  970. 

V.  Railroad  Company,  17  Wall.  828.  «  Supra,  §  975. 

A  corporation  cannot  be  a  rebel,  *  Greenwood    «•    Freight    Co., 

within  the  meaning  of  the  United  105  U.  8.  13,   20,  2L     See  u|/ra. 

States  confiscation  acts.    Eisl^  v.  §  1097. 
Phoenix  Bank,  83  N.  Y.  318. 
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these  provisions  first  came  into  general  use.  The  contempo- 
raneous utterances  of  the  courts  show  plainly  that  the  real 
constitution  of  a  corporation,  the  functions  of  a  charter,  and 
the  nature  of  the  contract  which  a  charter  contains,  were  not 
at  that  time  fully  understood. 

§  1094.  Buoh  a  Resenratioii  negatives  the  Zbdetenoe  of  a 
Contraot  not  to  repeal  Ftanohiaes.  —  A  reservation  of  the  right 
to  repeal,  alter,  or  amend  the  charter  or  franchises  of  a  cor- 
poration negatives  any  intention  on  the  part  of  the  State  to 
confer  irrevocable  rights  upon  the  corporators.  Under  such 
a  reservation,  the  franchises  must  be  regarded  as  simple  legal 
powers,  resulting  fi*om  an  enabling  act  of  the  legislature,  not 
as  rights  secured  by  contract  with  the  State.  They  may, 
therefore,  be  subsequently  repealed  or  altered  by  the  State 
in  the  exercise  of  its  legislative  powers. 

A  reservation  of  the  right  to  ^^  repeal "  the  charter  or  gen- 
eral law  under  which  a  corporation  was  formed,  is  evidently 
designed  to  give  the  State  the  power  of  dissolving  the  corpo- 
ration, and  rendering  the  future  transaction  of  its  business 
illegal,^  although  that  would  not,  strictly  speaking,  be  the 
result  of  a  simple  repeal  of  the  law  under  which  the  corpora- 
tion was  formed.' 

Special  privileges  or  immunities  conferred  by  the  State 
upon  the  corporation  may  undoubtedly  be  repealed  under  a 
reservation  of  this  character.  Thus,  an  exemption  from  tax- 
ation granted  to  a  corporation  may  be  revoked.^  If  a  rail- 
road  company  has  authority  by  its  charter  to  charge  such 
tolls  *^as  it  may  deem  reasonable,"  this  privilege  may  be 
withdrawn,  and  the  company  will  thereafter  be  subject  to  the 
same  degree  of  legislative  control  as  other  public  carriers.^ 

The  case  of  Spring  Valley  Water- Works  v.  Schottler  is 
an  important  authority  upon  this  subject.  It  arose  upon  the 
following  facts.    By  the  constitution  of  California,  adopted 

1  Greenwood  v.  Freight  Co.,  106  «  Shields  v.  Ohio,  95  U.  S.  819; 

U.  S.  13.  s.  c.  26  Ohio  Si.  86;  Parker  v.  Me- 

<  Infra,  §  1110.  tropolitan  R.  R.  Co.,  109  Mass.  (K)6; 

<  TomUnaon  e.  Jessnp,  16  WaU.  Stone  v.  WieoonBin,  94  U.  8.  181. 
454;  Raiboad  Co.  e.  Maine,  96  U.  8.  Compare  HamilUm  v.  Keith,  6 
607;  State  v.  Maine  Central  B.  B.  Bosh,  468. 

Co.,  66  Me.  488. 


§  1095         THE  LAW  OF  PBIVATB  COBPOBATIOKS.  1056 

in  1849,  it  was  provided  that  all  acts  of  incorporation  passed 
by  the  legislature  should  be  subject  to  a  reserved  power  of 
repeal  or  alteration.  The  legislature  enacted  a  general  law 
for  the  formation  of  corporations  to  supply  cities  with  water^ 
and  it  was  provided  by  this  act  that  the  rates  to  be  charged 
for  the  water  supplied  by  a  corporation  formed  under  the  act 
should  be  fixed  by  a  board  of  commissioners,  to  be  appointed 
in  part  by  the  corporation  and  in  part  by  the  municipal  au- 
thorities. Subsequently,  the  constitution  and  laws  of  the 
State  were  changed,  so  as  to  take  away  from  existing  corpo- 
rations the  right  of  appointing  commissioners,  and  to  give  to 
the  municipal  authorities  the  entire  power  of  fixing  the  rates 
to  be  charged  by  the  companies.  The  Supreme  Court  of  the 
United  States  held  that  this  legislation  did  not  impair  any 
constitutional  right  of  a  company  formed  under  the  prior 
laws.  Chief  Justice  Waite,  delivering  the  opinion  of  the 
court,  said :  ^*  The  provision  for  fixing  rates  cannot  be  sepa* 
rated  from  the  remainder  of  the  statute  by  calling  it  a  con- 
tract. It  was  a  condition  attached  to  the  franchises  conferred 
on  any  corporation  under  the  statute,  and  indissolubly  con- 
nected with  the  reserved  power  of  alteration  and  repeal."  ^ 

§  1095.  The  Power  of  Alteration  gives  the  State  control  over 
the  Corporate  Affairs.  —  The  object  of  a  reservation  by  the 
State  of  power  to  alter  or  amend  the  charter  of  a  corporation 
is,  not  only  to  enable  the  State  to  alter  the  franchiiea  of  the 
corporation,  but  also  to  give  the  State  a  greater  measure  of 
control  over  the  business  and  affairs  of  the  corporation  than 
could  be  exercised  by  virtue  of  the  sovereign  powers  of  legis- 
lation which  were  not  relinquished  in  assenting  to  the  Con- 
stitution. Such  a  reservation  is  designed  to  enable  the  State, 
to  a  certain  extent,  to  dispose  of  the  corporate  funds,  and  to 
interfere  with  the  agreement  among  the  shareholders. 

1  Spring  Valley  Waters  Works  v.  than  reasonable  rates.     The  oom- 

Schottler,  110  U.  S.  347.    Justice  pany,  having  had  the  use  of   the 

Field   delivered  an  elaborate  dis-  power  of  eminent  domain  for  the 

senting  opinion.  construction    of   its    works,    could 

It  should  be  observed  that  the  not  be  empowered  by  any  legisla- 

question  did  not  arise  in  this  case  ture  to  charge  more  than  reason* 

whether   the  rates  established   by  able  rates, 
the  municipal  authorities  were  less 
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When  the  legislature  enacts  a  charter  or  general  incorpo- 
ration law  containing  a  reservation  of  the  power  of  alteration, 
it  in  effect  authorizes  the  formation  of  a  corporation  only  on 
condition  that  the  shareholders  shall  consent  that  the  State 
may  exercise  such  control  over  the  company  as  the  power  of 
alteration  implies;  and  the  persons  forming  a  corporation 
under  such  a  charter  or  law  must  be  held  to  assent  to  this 
condition,  and  voluntarily  to  confer  the  power  upon  the 
State.  The  power  to  make  an  alteration  under  such  a  reser- 
vation, therefore,  results  from  a  contract  or  treaty  between 
the  State  and  the  members  of  the  corporation.  The  mem- 
bers of  the  company  do  not  thus  bargain  away  their  consti- 
tutional rights,  or  increase  the  sovereign  power  of  the  State ; 
they  merely  grant  to  the  State  a  limited  control  over  the 
business  and  affairs  of  the  company,  in  consideration  of  the 
franchises  conferred  by  the  State. 

In  some  instances  the  State  has  in  terms  reserved  power 
to  repeal,  alter,  or  amend  ^^  the  franchises  *'  of  a  corporation. 
Such  a  reservation,  strictly  construed,  would  not  give  the 
State  power  to  interfere  with  the  agreement  among  the  share- 
holders, or  alter  the  uses  of  the  corporate  funds  ;  but  such  a 
reservation  is  evidently  intended  to  mean  the  same  thing  as 
a  reservation  of  power  to  repeal,  alter,  or  amend  ^*  the  char- 
ter," or,  in  other  words,  to  give  the  State  general  control 
over  the  management  of  the  corporate  affairs. 

§  1096.  The  Bactent  of  the  Power  of  Alteration.  —  It  is  often 
a  difficult  matter  to  determine  how  far  the  State  has  a  right 
to  interfere  with  the  affairs  of  a  corporation  under  a  reserva- 
tion of  power  to  *^  alter,  amend,  or  modify "  its  charter  at 
pleasure.  A  reservation  of  this  nature  does  not  give  the 
State  arbitrary  control  over  the  rights  and  property  belong- 
ing to  a  body  of  corporators.  This  is  not  the  meaning  of  the 
words  ^^  alter,  amend,  or  modify."  A  material  change  in  the 
enterprise  of  a  corporation  is  not  a  mere  alteration  or  amend- 
ment.  An  alteration  under  such  reserved  power  must  be 
reasonable,  and  it  must  always  be  oonsistent  with  the  scope 
and  object  of  the  corporation  as  it  was  originally  agreed  upon.^ 

^  Shields  i;.  Ohio,  96  U.  S.  819,  824,  per  JuBtioe  Swayne. 
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Chancellor  Zabriskie  said :  ^  The  power  of  the  legislature 
has  its  limits.  It  can  repeal  or  suspend  the  charter ;  it  oan 
alter  or  modify  it;  it  can  take  away  the  charter;  but  it 
cannot  impose  a  new  one  and  oblige  the  stockholders  to 
accept  it  It  can  alter  or  modify  the  old  one  ;  but  power  to 
alter  or  modify  anything  oan  never  be  held  to  imply  a  power 
to  substitute  a  thing  entirely  different.  It  is  not  the  mean- 
ing of  the  words  in  their  usually  received  sense.  Power 
to  alter  a  mansion-house  would  never  be  construed  to  mean 
a  power  to  tear  down  all  but  the  back  kitchen  and  front 
piazza,  and  build  one  three  times  as  large  in  its  place.  In 
anything  altered,  something  must  remain  to  keep  up  its 
identity ;  and  a  matter  of  the  same  kind,  wholly  or  chiefly 
new,  substituted  for  another,  is  not  an  alteration:  it  is  a 
change/'  * 

However,  the  legislature  may  impose  an  entirely  new  char* 
ter  a$  an  alteration^  it  the  change  made  by  the  new  charter 
be  no  greater  than  oould  have  been  brought  about  by  an 
"alteration."* 

§  1097.  Purposes  of  the  Reservation.  —  It  is  clear  that  the 
courts  cannot  inquire  whether  it  be  expedient,  in  a  given 
case,  to  exercise  a  right  reserved  to  the  State  to  repeal  or 
alter  the  charter  of  a  corporation.^  But  it  is  proper,  and 
even  essential,  in  construing  a  legislative  provision  reserving 
the  power  of  alteration  or  repeal,  to  consider  the  purposes 
for  which  the  reservation  was  made. 

It  seems  generally  conceded,  that  the  sole  object  of  reserv- 
ing to  a  State  control  over  charters  granted  by  it  was  to 
obviate  the  application  of  the  decision  in  the  Dartmouth 
College  Case,  which  determined  that  a  charter  is  a  contract, 
and  therefore  protected  by  the  Constitution  of  the  United 
States.  But  it  was  not  intended  by  any  reservation  In  a 
charter  or  a  general  law  to  withdraw  the  legislature  of  a  State 
from  its  properly  legislative  duties,  and  make  it  the  arbiter 

>  Zsbriakie  v.  Haokenaack,  fto.  Callaway  v.  Foster,  93  U.  S.  571| 

R.  R.  Co.,  18  N.  J.  £q.  192.  572. 

*  Sprigg  V.  Western    Tel.  Co.,  *  Amerioan  Coal  Co.  p.  Conaoli* 

46  Md.  78.     And  see  Coonty  of  datioa  Coal  Co.,  46  Md.  15. 
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over  private  rights.  It  is  not  the  purpose  of  a  provision  of 
this  nature  to  give  the  legislature  of  a  State  fatherly  control 
over  the  affairs  of  private  corporations.  The  right  is  re- 
served for  the  benefit  of  the  public,  and  can  be  exercised 
only  for  public  purpo$e$. 

In  the  Sinking  Fund  Cases,  Justice  Bradley  said:  ^^It 
seems  to  me  that  this  clause  has  been  greatly  misunderstood. 
It  is  a  sort  of  proviso  peculiar  to  American  legislation,  grow- 
ing out  of  the  decision  in  the  Dartmouth  College  Case.  .  .  . 
In  my  judgment,  the  reservation  is  to  be  interpreted  as 
placing  the  State  legislature  back  on  the  same  platform  of 
power  and  control  over  the  charter  containing  it  as  it  would 
have  occupied  had  the  constitutional  restriction  about  con- 
tracts never  existed;  and  I  think  the  reservation  effects 
nothing  more."^ 

§  1098.  The  nature  of  a  corporation  is,  therefore,  an  im- 
portant consideration  in  determining  the  extent  of  the  re- 
served right  of  the  State  to  alter  or  amend  its  charter. 
In  some  corporations  the  public  is  interested,  in  others 
it  is  not ;  and  the  right  of  interfering  in  their  management 
varies  accordingly.  The  legislature  of  a  State  is  author- 
ized to  alter  the  charter  of  a  corporation,  or  interfere  in 
its  management,  without  the  consent  of  the  shareholders, 
only  so  &r  as  the  welfare  and  convenience  of  the  public 
may  require. 

Thus,  the  public  are  directly  interested,  to  a  very  great 
extent,  in  the  construction  and  operation  of  railroads  in  a 

1  Sinking  Fund  Cases,  09  U.  S.  466,  476.     See  also  Holyoke  Co.  v. 

700,  748.    Justice  Gray  said:  <' A  Lyman,  15  Wall.  600,  522;  Zabris- 

power  reserved  to  the  legislature  to  kie  v.  Hackensack,  &c.  R.  R.  Co., 

alter,  amend,  or  repeal   a  charter  18  N.  J.  £q.  178;  State  v.  Comm'r 

authorizes  it  to  make  any  alteration  of  Railroad  Taxation,  87  N.  J.  Law, 

or  amendment  of  a  charter  granted  228;  West  Wisconsin  Ry.  Co.  o. 

subject  to  it,  which  will  not  defeat  Bouxl  of  Supervisors,  85  Wis.  257; 

or  substantially  impair  the  object  Sprigg  r.  Western  Tel.  Co.,  46  Md. 

of  the  grant  or  any  rights  vested  77;  Pennsylvania  College  Cases,  IS 

under  it,  and  which  the  legislature  Wall.  218;  Atty.-Gen.  v.  Railroad 

may  deem  necessary  to  secure  either  Companies,  85  Wis.  56d-577,  and 

thai  object  or  any  public  right.**  Close  cases  cited. 
V.  Glenwood  Cemetery,  107  U.  S. 
YOL.  u.  —  88 
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safe  and  convenient  manner,  while  the  management  of  an  in- 
corporated mining  or  trading  company  is  ordinarily  a  matter 
of  private  concern  only.  Hence  it  seems  but  reasonable  that 
a  reservation  of  the  power  to  alter  or  amend  the  charter  of  a 
railroad  company  should  be  construed  so  as  to  give  the  legis- 
lature power  to  regulate  many  details  in  the  management  of 
the  corporation  and  the  use  of  its  property,  which  would  be 
whoUy  beyond  the  control  of  the  State  under  a  similar  reser- 
vation of  power  in  the  charter  of  an  ordinary  mining  or  trad- 
ing company. 

It  is  obviously  impossible  to  state  any  general  rule  by  which 
the  exact  extent  of  change  which  the  legislature  can  make  in 
the  business  of  a  corporation,  by  virtue  of  a  power  to  alter  or 
amend  its  charter,  can  be  determined.  Each  case  must  ne- 
cessarily depend  largely  upon  its  peculiar  circumstances,  and 
require  the  exercise  of  much  judicial  discretion. 

§  1099.  A  reservation  of  power  to  repeal,  alter,  amend,  or 
modify  the  charter  of  a  railroad  company,  does  not  enable  the 
legislature  to  compel  the  company  to  build  a  road  essentially 
differing  from  that  originally  planned.^  But  under  such  a 
reservation  a  railroad  company  may  be  compelled  to  lengthen 
its  road  so  as  to  make  connection  with  another  road  in  the 
same  town,^  and  to  build  an  extension  to  the  main  line,  if 
this  be  not  a  material  change  in  the  enterprise  of  tl£e  com- 
pany.^ And  it  seems  that  the  legislature  may  even  prescribe 
in  what  manner  and  under  whose  supervision  the  work  of  a 
required  alteration  shall  be  done,  and  how  it  shall  be  paid 
for.^  A  railroad  company  may  also  be  required  to  build  a 
double  track,  change  its  grade,  alter  its  bridges,  and  build 
station-houses  or  other  structures,  for  the  safety  and  con- 
venience  of  the  public.^ 


1  Zabriskie  v.  Haokenaack,  &o.  *  Buffalo,  &o.  R.  R.  Co.  v.  Dad- 

E.  B.  Co.,  18  N.  J.  Eq.  178.    See  ley,  14  N.  Y.  848,  354. 

also  Bank  v.  City  of  Charlotte,  85  «  Fitohburg  R.  R.  Co.  v.  Grand 

N.  Car.  483.  Junction  R.  R.,  &c  Co.,  4  Allen, 

'  Mayor  of  Worcester  v.  Nor-  108,  205. 

wich,  &c.  R.  R.  Co.,  109  Mass.  113;  *  Zabriskie  v.  Hackensack,  &c. 

Shields  v.  Ohio,  95  U.  S.  325.  R.  R.  Co.,  18  N.  J.  £q.  186;  Da- 
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Railroad  compaoiea  may  even  be  consolidated  under  a  res- 
ervation of  power  to  alter  their  charters,  provided  such  con- 
solidation produce  no  radical  change  in  the  enterprises  of  the 
several  companies,  and  be.  ^ot  unfair  to  any  portion  of  the 
shareholders.^ 

A  reservation  of  the  right  to  alter  or  amend  the  charter  of 
a  bank  enables  the  legislature  to  impose  upon  its  sharehold- 
ers an  additional  liability  for  future  debts,  by  virtuQ  of  a  law 
applicable  to  banks  in  general.^ 

A  manufacturing  company  having  aqthority  to  maintain  a 
dam  across  a  river  may  be  (compelled  to  build  fishways  for 
the  passage  of  fish  up  and  down  the  river.^ 

§  1100.  The  Sinking  Fonci  Caaes.  —  In  the  Sinking  Fund 
Cases,^  the  law  upon  this  subject  was  carefully  considered  by 
the  judges  of  the  Supreme  Court  of  the  United  States.  The 
question  was  whether  Congress  had  constitutional  power  to 

rand  v.  New  Hayen,  ftc.  Co.,  42  498;   Kenosha,  &c.  B.  R.  Ck>.  v. 

Conn.  211 ;  Commissioners  v.  Holy-  Marsh,  17  Wis.  13. 

oke  Water  Power  Co.,  104  Mass.  The  Sapreme  Court  of  Kentucky 

452;  Fitchhurg  R.  R.  Co.  v.  Grand  said:  <*  The  power  to  alter  or  amend 

Junction  R.  R.,  &c.  Co., 4  Allen,  198.  a  contract,  in  our  conception,  is  to 

**  Whatever  may  be  its  limita-  change  it  as  between  the  original 

tion,  it  at  least  reserves  to  the  legis-  parties,  and  such  others  only  as  have 

lature  the  right  to  make  any  rea*  been  permitted  by  their  mutual  con- 

sonable  amendments  regulating  the  sent  to  come  into  the  enjoyment  of 

mode  in  which  the  franchise  granted  its  benefits  and  privileges ;  not  to 

shall  be  used  and  enjoyed  which  do  compel  one  of  the  parties  to  operate 

not  defeat  or  essentially  impair  the  in   conjunction    with    others,   and 

object  of  the  grant,  or  take  away  share  with  them  the  privileges  and 

any  property  or  rights  which  have  benefits  of  the  contract."     Sage  v. 

become  vested  under  a  legitimate  Dillard,  15  B.  Monr.  359.    Compare 

exercise  of   the  powers  granted."  Allen  v»  McKeen,  1  Sumn.  310,  311. 

Parker  o.  Metropolitan  R.  R.  Co.,  '  Sherman  v.   Smith,  1    Black, 

109  Mass.  508.  687 ;  Re  Oliver  Lee  &  Co. 's  Bank,  21 

^  Compare  Nugent  v.  Supervisors,  N.  Y.  9 ;  BaUey  v,  Hollister,  26  N.  Y. 

19  Wall.  241;  Bishop  v.  Brainerd,  112;  /?«  Empire  City  Bank,  18  N.  Y. 
28  Conn.  289;  MeCray  v.  Junction  199.     Compare  supra,  §  1078. 
R.R.  Co.,  9  Ind.  358,  859;  Booe  <  Holyoke  Co.  v.  Lyman,  15  Wall. 
V.  Junction  R.  R.  Co.,  10  Ind.  93;  500;    Commissioners    v,    Holyoke 
Hanna  r.  Cincinnati,  &c.  R.  R.  Co.,  Water  Power  Co.,  104  Mass.  452. 

20  Ind.  80;  Bish  v.  Johnson,  21  «  Sinking  Pund  Cases,  99  U.  S. 
Ind.  299.  Compare  Shelbyville,  &c.  700.  See  also  Close  v.  Glenwood 
Turnpike  Co.  v.  Barnes,  42  Ind.    Cemetery,  107  U.  S.  466. 
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enact  a  law  compelling  the  Union  Pacific  and  Central  Pacific 
Railroad  Companies  to  set  aside  a  portion  of  their  current 
earnings  as  a  sinking  fund  for  the  purpose  of  meeting  a  very 
large  indebtedness  secured  by  mortgage  upon  the  roads,  and 
payable  at  a  future  day.  The  majority  of  the  court  held  that 
the  legislation  was  valid  as  an  exercise  of  the  general  legisla- 
tive powers  of  the  government,  and  also  because  the  right 
to  alter  or  amend  the  charters  of  the  companies  had  been 
expressly  reserved  to  Congress. 

Chief  Justice  Waite,  in  delivering  the  opinion,  said :  ^^  We 
think  the  legislation  complained  of  may  be  sustained,  on  the 
ground  that  it  is  a  reasonable  regulation  of  the  administra- 
tion of  the  affiurs  of  the  corporation,  and  promotive  of  the 
interests  of  the  public  and  of  the  corporators.  It  takes  noth- 
ing from  the  corporation  or  the  stockholders  which  actually 
belongs  to  them.  It  oppresses  no  one,  and  inflicts  no  wrong. 
It  simply  gives  further  assurance  of  the  continued  solvency 
and  prosperity  of  a  corporation  in  which  the  public  are  so 
largely  interested,  and  adds  another  guaranty  to  the  perma- 
nent and  lasting  value  of  its  vast  amount  of  securities.  The 
legislation  is  also  warranted  under  the  authority,  by  way  of 
amendment,  to  change  or  modify  the  rights,  privileges,  and 
immunities  granted  by  the  charter."  ^ 

The  decision  of  the  court  in  these  cases  was  not  based  upon 
the  ground  that  the  indebtedness  for  the  security  of  which 
the  sinking  fund  was  provided  was  an  indebtedness  to  the 
United  States,  nor  upon  the  ground  that  the  reserved  power 
of  amendment  was  exercised  upon  the  act  of  Congress  under 
which  the  indebtedness  had  been  created.  The  contract 
with  the  United  States  by  which  the  indebtedness  was 
created  was  as  inviolable,  and  as  little  subject  to  alteration 
or  amendment,  *  as  if  it  had  been  made  with  an  indi- 
vidual. But  the  United  States,  by  making  a  contract  with 
the  companies,  did  not  abridge  the  general  legislative  control 
originally  obtained  by  express  reservation  in  their  charters. 
The  legislation  creating  die  sinking  fund  was  sustained  in- 

i  09  U.  S.  726.  Compare  Hyatt  Lothrop  v.  Stedman,  18  Blatchf. 
V.  McMahon,  25  Barb.  467,  468;    136,147. 
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dependently  of  the  fact  that  the  indebtedness  to  be  secured 
was  in  favor  of  the  United  States.  It  was  sustained  as  a  rea- 
sonable provision  for  the  proper  administration  of  the  affairs 
of  the  companies,  and  was  considered  within  the  reserved 
powers  largely  because  the  welfare  of  these  companies  was  a 
matter  of  national  concern.^ 

§  1101.  The  Right  to  altar  does  not  apply  to  Collateral  Con* 
traota.  —  The  reservation  to  a  State  of  power  ^^  to  repeal, 
alter,  amend,  or  modify  "  a  charter  is  a  concession  by  the 
corporators,  whereby  they  voluntarily  give  to  the  State  a 
right  to  vary  the  franchises  granted  to  them,  and  their  con- 
tract of  incorporation. 

But  a  reservation  of  this  description  does  not  purport  to 
give  the  State  the  power  to  vary  contracts  made  by  a  corpo- 
ration in  due  course  of  its  business,  nor  can  this  power  be 

^  Chief  Jnstioe  Waits  said :  "  Leg-  charter  becaose  of  their  sovereignty, 
islative  control  of  the  administration  They  cannot  as  creditors  demand 
of  the  affairs  of  a  corporation  may,  payment  of  what  is  due  them  be- 
however,  very  properly  include  regu-  fore  the  time  limited  by  the  con- 
lations  by  which  suitable  provision  tract.  Neither  can  they  as  sovereign 
will  be  secured  in  advance  for  the  or  creditors  require  the  company  to 
payment  of  existing  debts  when  pay  the  other  debts  it  owes  before 
they  fall  due.  If  a  State,  under  its  they  mature.  But,  out  of  regard  to 
reserved  power  of  charter  amend-  the  rights  of  the  subsequent  lien- 
ment,  were  to  provide  that  no  divi-  holders  and  stockholders,  it  is  not 
dends  should  be  paid  to  stockholders  only  their  right,  but  their  duty  as 
from  current  earnings  until  some  sovereign,  to  see  to  it  that  the  cm> 
reasonable  amount  had  been  set  rent  stockholders  do  not,  in  the  ad- 
apart  to  meet  maturing  obligations,  ministration  of  the  affairs  of  the 
we  think  it  would  not  be  seriously  corporation,  appropriate  to  their 
contended  that  such  legislation  was  own  use  that  whidi  in  equity  be- 
unconstitutional,  either  because  it  longs  to  others."  pp.  724,  726. 
impaired  the  obligation  of  the  char-  '*  Congress  has  interfered,  and  under 
ter  contract  or  deprived  the  corpo-  its  reserved  power  limited  the  privi- 
ration  of  its  property  without  due  lege  of  declaring  dividends  on  cur- 
process  of  law.'*  pp.  721,  722.  rent  earnings,  so  as  to  confine  the 
**  The  United  States  occupy  towards  stockholders  to  what  is  left  after 
this  corporation  a  twofold  relation,  suitable  provision  has  been  made 
—  that  of  sovereign  and  that  of  for  the  protection  of  creditors  and 
creditor.  Their  rights  as  sovereign  stockholders  against  the  disastrous 
are  not  crippled  because  they  are  consequences  of  a  constantly  in- 
creditors,  and  their  privileges  as  creasing  debt."  p.  727. 
creditors  are  not  enlarged  by  the 
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implied  by  any  reasonable  oonsttmctioii  of  tbe  tenns  used.  It 
is  *^  to  repeal,  alter,  amend,  or  modify  "  the  charter^  that  the 
right  is  given,  and  no  more.  *^  It  is  the  charter  only,  and  the 
rights  and  liabilities  of  the  corporation  and  of  its  oorporators 
as  such,  that  can  be  varied  by  an  act  of  the  legislature  ;  and 
not  the  private  contracts  made  between  the  corporation  as 
one  party  and  its  corporators  as  the  other.  And  there  can 
be  no  distinction  between  contracts  to  pay  for  its  stock,  and 
contracts  to  pay  for  any  other  purpose.'^  ^ 

In  the  Sinking  Fund  Cases,  Justice  Strong  said ;  *^  The 
power  thus  reserved  is  one  over  the  act  itself,  not  over  any- 
thing  that  may  have  lawfully  been  done  under  the  act  be- 
fore its  repeal  or  alteration.  It  ift  only  by  great  confusion  of 
things  essentially  distinct  that  this  power  can  be  construed 
as  applicable  to  a  contract  made  after  the  corporation  came 
into  existence.'" ' 

§  1101  a.  A  contract  between  the  State  and  the  corpo- 
ration, if  collateral  to  the  grant  of  the  charter,  would  like- 
wise be  beyond  the  control  of  the  State  under  a  reservation 
of  the  power  to  alter  the  charter.  Stipulations  contained 
in  the  charter  itself  would  ordinarily  be  deemed  merely 
conditions  of  the  grant  of  the  charter,  and  would  there- 
fore be  subject  to  a  reservation  of  the  power  of  alteration 
and  repeal;^  but  it  is  not  inconceivable  that  a  charter  of 
incorporation  should  contain  an  independent  contract  be- 
tween the  State  and  the  corporation,  which  would  not  be 
affected  by  a  reservation  of  legislative  power  over  the 
charter  alone. 

§  1102.  Contracts  with  Third  Parties  oamiot  be  impaired. — 
It  may  be  doubted  whether  a  State  can,  by  any  form  of  reser- 
vation, give  itself  power  to  vary  contracts  made  by  a  corpo- 
ration with  third  parties.  The  Constitution  prohibits  a  State 
from  passing  any  law  impairing  the  obligation  of  contracts. 
A  charter  may  be  altered,  where  the  right  is  reserved,  because 

^  Oldtown,  &c.  R.  R.  Co.  v.  Yea-  per  Jiutioe  Btadley,  pp.  748,  748; 

zie,  89  Me.  571,  580,  681.  per  Justice  Field,  pp.  767, 758. 

*  00  U.  S.  700,  pp.  740-742.    See        •  Spring  Valley  Water- Wodn  a. 

also,  j>€r  Chief  Justioe  Waite,  p.  721 ;  SehotUer,  110  U.  8. 847. 
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it  is  done  with  the  consent  of  the  contractors,  given  in  the 
contract  itsell  Hence  no  contract  is  impaired.  The  contract 
W(U  conditional. 

But  a  corporation  has  no  power  to  grant  to  the  State  a 
light  over  third  parties.  And  although  third  parties  should 
deal  with  a  corporation  knowing  that  its  charter  contained  a 
provision  giving  the  legislature  control  over  all  its  contracts, 
that  would  not  be  a  stipulation  between  them  and  the  legis- 
lature ;  nor  could  it  bind  them  as  a  mere  law,  because,  con- 
sidered as  an  exercise  of  legislative  power  alone,  it  would  be 
unconstitutional. 

Even  the  corporation  might  object  Parties  cannot  destroy 
their  constitutional  rights  bj  agreement  with  the  State.^ 
Parties  may  sell  to  the  State  particular  property,  either  abso- 
lutely, or  merely  give  up  a  limited  control  over  it,  or  they 
may  give  the  State  control  over  a  particular  contract  by  the 
terms  of  the  contract  itsell  But  an  agreement  to  give  the 
State  arbitrary  control  over  all  future-acquired  property  or 
future  contracts  is  different.  It  is  a  mere  promise  at  the  most, 
and,  even  if  valid  and  binding  as  a  promise,  could  certainly 
not  be  specifically  enforced. 

Hence,  although  corporators  should  in  their  charter  agree 
to  give  the  State  control  over  future  contracts  of  the  corpo- 
ration, that  would  not  prevent  the  corporation  from  making 
an  absolute  contract.  A  refusal  to  permit  the  State  to  alter 
it  might  be  a  breach  of  the  charter,  and  might  subject  the 
corporation  to  dissolution;  but  it  could  not  be  specifically 
enforced.^ 

^  InBuranoe  Go.  v.  Morse,  20  Wall,  charter  of  the   company,  but  an 

445.  agreement  outside  of  and  collateral 

*  Compare  st^tra^  §  971.  to  it.    Whilst  the  legislature  may 

In  Miller  v.  State,  15  Wall.  400,  reserve  the  right  to  revoke  or  change 

Justice  Bradley  delivered  the  fol-  its  own  grant  of  chartered  rights, 

lowing  dissenting  opinion  (Justice  it  cannot  reserve  a  right  to  invaU- 

Field  concurring) :  ^*  I  dissent  from  date  contracts  between  third  parties; 

the  opinion  of  the  court  in  this  case,  as  that  would  enable  it  to  reserve 

on  the  ground  that  the  agreement  the  right  to  impair  the  validity  of 

with  respect  to  the  number  of  di-  all  contracts,  and  thus  evade  the 

rectors  which  the  city  of  Bochester  inhibition  of   the    C!onstitution  of 

should  elect  was  not  a  part  of  the  the  United  States." 
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§  1103.  How  fur  Vested  Rights  may  be  effeoted.  —  Every  al- 
teration or  amendment  made  by  the  legislature  in  the  charter 
of  a  corporation  must  necessarily  interfere  more  or  less  with 
the  vested  rights  of  the  shareholders  in  the  corporate  concern. 
So  far  as  the  power  to  repeal,  alter,  or  modify  a  charter 
necessarily  involves  the  power  to  interfere  with  the  property 
rights  of  the  shareholders,  it  must  be  held  that  the  latter 
power  is  impliedly  included  in  a  grant  of  the  former.  '  But 
the  right  to  interfere  with  the  vested  rights  of  the  sharehold 
ers  of  a  corporation  can  be  implied  only  if  it  be  necessarily 
incidental  to  the  right  of  altering  the  franchises  and  charter 
contract ;  and  the  latter  right  must  always  be  exercised  in 
good  faith  for  the  purposes  designed.  ^^  Sheer  oppression  and 
wrong  cannot  be  inflicted  under  the  guise  of  amendment  or 
alteration.  Beyond  the  sphere  of  the  reserved  powers,  the 
vested  rights  of  property  of  corporations  are  surrounded  by 
the  same  sanctions,  and  are  as  inviolable,  as  in  other  cases.*'  ^ 

•  

Chief  Justice  Shaw  said :  **  Where,  under  power  in  a  charter, 
rights  have  been  acquired  and  become  vested,  no  amendment 
or  alteration  of  the  charter  can  take  away  the  property  or 
rights  which  have  become  vested  under  a  legitimate  exercise 
of  the  powers  granted."  ^ 

The  legislature  of  a  State  is  prohibited  by  the  Constitution 
from  depriving  a  corporation  of  its  property  without  due 
process  of  law,  and  without  just  compensation.  A  reserva- 
tion of  the  power  to  alter  or  repeal  the  charter  of  a  corpo- 
ration can  be  construed  as  authorizing  the  State  to  deprive 
the  company  of  its  property  only  so  far  as  this  is  nece%%arUy 
incidental  to  the  exercise  of  the  power  expressly  reserved. 
Any  further  interference  with  the  company's  property,  not 
having  been  consented  to  by  the  company,  would  remaiu 
subject  to  the  constitutional  prohibition.' 

^  Jtutice  Swayne,  in  Shields  v.  legiBlatore  to  alter,  modify,  or  repeal 
Ohio,  05  U.  S.  824,  325.  Comparo  the  defendant's  charter  did  not  pur- 
Greenwood  v.  Freight  Co.,  105  U.  S.  port  to  authorize  the  assumption  of 
13,  17.  their  property  without  compensation. 

^  Commonwealth  v.  Essex  Co.,  13  Ko  power  to  do  that  could  have  ex- 
Gray,  253.  isted."    Miller  v.  New  York,  &e. 

*  "  The  power  reserved  to  the  R.  R.  Co.,  21  Barb.  519-    See  also 
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§  1104.  Property  oannot  be  oonfleoated. —  The  right  of  the 
State  to  repeal  the  charter  of  a  corporation,  and  dissolve  it,  by 
exercise  of  the  reserved  power  of  repeal,  does  not  enable  the 
State  to  confiscate  its  property.  The  property  of  the  com- 
pany after  such  repeal  continues  to  belong  to  the  shareholders 
and  creditors,  as  in  case  of  a  dissolution  by  expiration  of  the 
charter,  or  by  judicial  proceedings*  Justice  Miller  said: 
*^  Personal  and  real  property  acquired  by  the  corporation 
during  its  lawful  existence,  rights  of  contract,  or  choses  in 
action  so  acquired,  and  which  do  not  in  their  nature  depend 
upon  the  general  powers  conferred  by  the  charter,  are  not 
destroyed  by  such  a  repeal;  and  the  courts  may,  if  the 
legislature  does  not  provide  some  special  remedy,  enforce 
such  rights  by  the  means  within  their  power.  The  rights 
of  the  shareholders  of  such  a  corporation  to  their  inter- 
est in  its  property  are  not  annihilated  by  such  a  repeal,  and 
there  must  remain  in  the  courts  the  power  to  protect  those 
rights."  1 

§  1105.  Regulations  for  Future  GtoTemment — Provisions  in- 
tended  for  the  future  government  of  the  affairs  of  a  corpo- 
ration are  generally  valid,  as  they  may  properly  be  called 
** amendments "  or  ^^alterations"  of  the  charter;  but  these 
terms  would  not,  as  a  rule,  be  applicable  to  an  enactment 
which  relates  only  to  past  transactions  of  the  corporation. 

In  the  Sinking  Fund  Cases,'  Chief  Justice  Waite,  in  deliv- 
ering, the  opinion  of  the  court,  said:  ^^We  think  it  safe  to 

Sinking  Fond  Cases,  00  U.  S.  720,  tery,  107  U.  S.  466;  and  see  supra^ 

721,  742,  758;  County  of  San  Mateo  §  1076. 

V.   Southern  Pacific  R.  R.  Co.,  8        ^  Greenwood  v.  Freight  Co.,  105 

Sawy.  238;   Ex  parte  Koehler,  23  U.  S.  18,  10;  Ashnelot  R.  R.  Co.  e. 

Fed.  Rep.  520;  Detroit  r.  Detroit,  Elliot,  58  N.  IL  451,  455;  and  see 

&a  Flank  Road  Co.,  43  Mich.  140;  $upra,  §  1083. 
White's  Creek  Turnpike  Co.  o.  Da-       The  State  may  transfer  the  prop- 

vidson  County,  3  Tenn.  Ch.  806.  erty  to  a  trustee  or  receiver  to  wind 

The    State   cannot   foreobse  a  up  the  company's  affairs,  according 

mortgage    by    statute.      Ashneiot  to  existing  equities.    Western,  &c. 

R.  R.  Co.  V.  Elliot,  58  N.  H.  451.  R.  R.  Co.  v.  Rollins,  82  N.  Car. 

But  legislation  designed  to  effect  528. 

the  ends   of  Justice  is  generally        >  Sinking  Fond  Cases,  00  U.  S. 

Ck>se  V.  Olenwood  Ceme-  700,721. 
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say,  that  whatever  rules  Congress  might  have  prescribed  in 
the  original  charter  for  the  government  of  the  corporation  m 
tJ^  administration  of  its  ajfairs^  it  retained  the  power  to  es- 
tablish by  amendment.  In  so  doing,  it  cannot  undo  what 
has  already  been  done,  and  it  cannot  unmake  contracts  that 
have  already  been  made ;  but  it  may  provide  for  what  shall 
be  done  in  the  future,  and  may  direct  what  preparation  shall 
be  made  for  the  due  performance  of  contracts  already  entered 
into.  It  might  originally  have  prohibited  the  borrowing  of 
money  on  mortgage,  or  it  might  have  said  that  no  bonded 
debt  should  be  created  without  ample  provision  by  sinking 
fund  to  meet  it  at  maturity.  Not  having  done  so  at  first,  it 
cannot  now  by  direct  legislation  vacate  mortgages  already 
made  under  the  powers  originally  granted,  nor  release  debts 
already  contracted.  A  prohibition  now  against  contracting 
debts  will  not  avoid  debts  already  incurred.  An  amendment 
making  it  unlawful  to  issue  bonds  payable  at  a  distant  day, 
without  at  the  same  time  establishing  a  fund  for  their  ulti- 
mate redemption,  will  not  invalidate  a  bond  already  out. 
All  such  legislation  will  be  confined  in  its  operation  to  the 
future." 

§  1106.  Power  of  Alteration  may  be  reserved  by  Gonatitvtion 
or  by  General  Law.  —  The  right  to  repeal  or  alter  the  charter 
of  a  corporation  may  be  reserved  by  the  State  through  a  gen- 
eral provision  in  the  constitution  of  the  State,  or  a  general 
act  of  the  legislature  applicable  to  all  corporations,  as  well  as 
by  the  terms  of  the  charter  granted  to  the  company.  A  con- 
stitutional or  legislative  provision  of  this  character  estab- 
lishes a  rule  of  construction  governing  all  future  grants  of 
corporate  franchises.  Every  charter  or  general  incorporation 
law  enacted  thereafter  must  be  read  as  containing  a  reserva- 
tion of  the  right  to  repeal  or  alter  it  at  pleasure,  no  express 
provision  to  this  efiEect  being  required.^ 

^  <^  Charters  snbeeqtiently  granted  each  charter.'*    Holyoke  Co.  v.  Ly- 

moat  be  onderBtood  as  standing  jost  man,  16  Wall.  600, 622;  TomHnson 

as  they  would  if  that  reservation  of  v.  Jessnp,  id.  467 ;  Miller  v.  State, 

the  power  to  amend,  alter,  or  repeal  id.  478;  Railroad  Co.  c.  Georgia,  98 

the  same  had  been  incorporated  into  U.  S.  866;  Chesapeake,  &c.  By.  Ca 
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The  power  of  the  legialatare  to  repeal  or  alter  a  charter 
depends  wholly  upon  its  agreement  witii  the  grantees.  A 
general  act  providing  that  charters  shall  be  subject  to  the 
right  of  repeal  or  alteration,  merdj  fixes  the  meaning  to  be 
attached  to  future  grants*  Hence,  a  law  repealing  such  gen- 
eral act  does  not  operate  as  a  surrender  of  the  power  to  sdter 
charters  already  granted.  It  repeals  the  rule  of  construction 
applying  to  future  grants,  but  does  not  alter  the  legal  effect 
of  existing  charters.^ 

§  1107.  ▲  General  Reservatkm  by  the  Legislature  merely  es- 
taUiahes  a  Rule  off  Gonstraotlon.  —  A  constitutional  provision 
that  all  charters  thereafter  granted  shall  be  subject  to  the 
power  of  alteration  and  repeal,  cannot  be  bargained  away  or 
repealed  by  the  legislature.  But  a  mere  act  of  the  legisla- 
ture may,  at  any  time,  be  repealed  by  the  power  which 
enacted  it.  And  therefore,  if  the  right  to  repeal  and  alter 
was  provided  by  general  act  of  the  legislature,  the  question 
arises,  in  every  case  where  a  charter  is  granted  by  that  body, 
whether  the  legislature  intended  to  dispense  with  the  provis- 
ions of  the  general  act  in  that  particular  case  or  not.' 

§  1108.  Wliat  amonnta  to  a  Reaerration  of  tlie  Rls|l&t  to  repeal 
or  alter.  —  A  reservation  of  power  to  repeal,  alter,  or  amend 
the  charter  of  a  corporation,  is  usually  expressed  in  the  most 
explicit  terms.    If  the  reservation  was  provided  by  the  terms 

r.  Miller,  114  U.  S.  176,  180;  Hen-  viding  that  all  laws  for  the  creation 

derson  v.  Central,  &c.  Ry.  Co.,  21  of  corporations  **  may  be  altered 

Fed.   Rep.   358;    Mobile,   &o.  Ry.  or  repealed  by  the  legislature  at 

Co.  V.  Steiner,  61  Ala.  669 ;  State  v.  any  time  after  their  passage,'*  be- 

Person,  32  N.  J.  Law,  184;  Massa-  fore  the  charter  had  been  accepted 

ehusetts,  Ac.  Hospital  v.  State  Mat.,  by  the  grantees.    It  was  held  that 

&c.  Ass.  Co.,  4  Gray,  227;  Snydam  the  charter  was  subject  to  the  power 

V.  Moore,  8  Barb.  858;  Re  Oliver  of  repeal  and  alteration,  as  provided 

Lee  &  Co.  's  Bank,  21 N.  Y.  9 ;  Com-  by  the  oonstitntion. 
monwealth  v,  Fayette  County  R.  R.        ^  Beer  Co.  o.  Massachusetts,  97 

Co.,  66  Pa.  St.  462;  Griffin  v.  Ken-  U.  8.  31. 

tacky  Ins.  Co.,  3  Bush,  692.  *  New  Jersey  v.  Yard,  96  U.  S. 
In  Stone  v.  Wisconsin,  94  U.  8.  111.  Compare  Commonwealth  v, 
181,  a  Territory  had  granted  a  Essex  Co.,  18  Gray,  239.  Louis- 
charter  of  incorporation,  and  had  ville  Gas  Co.  v.  Citizens'  Gktf  Co., 
been  admitted  into  the  Union  as  116  U.  S.  684,  697. 
a  State  under  a  oonstitatioii  pro- 
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of  the  charter  itself,  the  qaestion  how  fax  and  to  what  cases 
the  power  of  alteration  extends  must  be  determined  upon  a 
construction  of  the  whole  charter.^ 

A  grant  of  a  charter  of  incorporation,  unconditional  in 
terms,  where  the  right  of  repeal  was  provided  by  general 
law,  raises  no  presumption  that  the  legislature  intended  to 
give  up  the  power  reserved  for  the  benefit  of  the  public. 
The  same  rule  is  applicable  to  a  grant  of  new  rights  or 
franchises  to  a  corporation  by  whose  charter  the  right  of 
alteration  was  expressly  reserved.^  Such  a  grant  would  not 
be  inconsistent  with  a  limited  general  control  over  the  man- 
agement of  the  corporation,  so  far  as  demanded  by  public 
interests. 

§  1109.  If  two  corporations  become  consolidated,  and  a 
new  corporation  is  formed  thereby,  the  new  company  will  be 
subject  to  existing  laws  giving  the  legislature  the  power  to 
repeal  or  alter  the  charters  of  all  companies  thereafter  formed.^ 

A  corporation  whose  charter  is  unconditional  may  yield 
to  the  State  the  power  of  repeal  and  alteration,  by  accept- 
ing powers  or  benefits  under  an  act  of  the  legislature  con- 
taining a  reservation  of  the  power  of  repealing  or  altering 
the  charter  of  any  company  which  accepts  its  provisions.^ 
However,  in  New  Jersey  v.  Yard,^  it  was  held  that  a  general 
act,  applying  in  terms  to  charters  of  incorporation  granted 
after  its  passage,  could  not,  without  very  strong  implication, 
be  made  applicable  to  amendments  to  charters  in  existence 
before  its  passage,  though  the  amendments  were  executed 
subsequently. 

1  Hartford  Bridge  Co.  v.  Hart-  Libby,  87  HI.  142;   Monongabela 

ford,  16  Conn.  176;  Commonwealth  Nav.  Co.  v.  Coon,  6  Pa.  St.  379. 
V.  Bonsall,  8  Whart.  560;  People  v.        «  Shields  v.  Ohio,  26  Ohio  St.  86; 

Grand  Blanc,  &c.  Plank  Road  Co.,  s.  o.  05  U.  S.  310;  State  v.  Maine 

10  Mich.  400;  State  v.  Mayor  of  Jer-  Central  R.  R.  Co.,  66  Me.  488;  06 

sey  City,  81  N.  J.  Law,  575;  Penn-  U.  S.  400. 

sylvania  College  Cases,  13  Wall.        *  New  Jersey  v.  Yard,  05  U.  S. 

221.  113.     Contra,  by  the  Supreme  Coort 

^  See  Sinking  Fund  Cases,  00  of  New  Jersey  in  the  same  case, 

U.  S.  700.  sub  nam.  State  v.  Comm'rs  of  R.  R. 

*  Cincinnati,  &o.  R.  R.  Co.  o.  Taxation,  87  N.  J.  Law,  228.  Corn- 
Cole,  20  Ohio  St.  126;  Tibballs  v.  pare^tipra,  §  11. 
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§  1110.  What  operates  aa  a  Repeal  or  Alteration. — Whether 
or  not  an  enactment  of  the  legislature  shall  operate  as  a 
repeal  or  alteration  of  a  charter,  where  the  power  to  repeal 
or  alter  was  reserved,  is  wholly  a  question  of  intention,  to 
be  ascertained  as  in  other  cases  of  legislative  enactments. 
^*  There  is  no  rule  of  law  which  prohibits  the  repeal  of  a 
special  charter  by  a  general  law.  Nor  is  there  any  principle 
of  law  forbidding  such  repeal,  without  the  use  of  words  de- 
scriptive of  the  legislative  intent  to  repeal  the  earlier  statute. 
Repeals  by  implication  are  not  favored.  But  the  question  is 
always  one  of  legislative  intent,  and  the  intent  to  abrogate 
the  particular  enactment  in  an  earlier  statute  by  a  general 
provision  in  a  later  statute  is  sufficiently  manifested  where 
the  provisions  of  the  two  enactments  are  so  inconsistent  that 
they  cannot  stand  together."  ^ 

It  is  plain  that  the  repeal  of  a  general  incorporation  act, 
and  the  re-enactment  of  a  new  one,  does  not  a£Eect  existing 
corporations  formed  under  the  old  act ;  for  the  object  of  such 
legislation  is  clearly  to  provide  laws  for  the  government  of 
future  corporations  only.^ 

§  1111.  An  Alteration  may  be  offered  to  the  Majority.  —  If 
an  alteration  of  the  charter  of  a  corporation  is  of  such  a  char- 
acter  that  the  State  would  have  constitutional  authority  to 
impose  it  compulsorily,  by  virtue  of  its  general  power  of 
legislation,  there  seems  to  be  no  reason  why  such  alteration 
should  not  be  sustained,  if  enacted  in  the  shape  of  a  permis- 
sion or  offer  to  the  majority  of  the  corporators.  An  alteration 
thus  enacted  would  in  effect  be  compulsory,  upon  receiving 
the  assent  of  a  certain  portion  of  the  shareholders ;  and  it 
would  not  impair  the  company's  charter  more  nor  less  than 
if  it  had  been  imposed  without  the  consent  of  any  member. 

So,  also,  if  a  State  has  the  right  to  repeal  or  alter  a  charter 

^  State  V.  Comm'rs  of  R.  R.  Tax-  Compare  Clarkson  v.  Hudson  River 

ation,  37  N.  J.  Law,  230;  Bangor,  R.  R.  Co.,  12  N.  Y.  304. 

&c.  R.  R.  Co.  9.  Smith,  47  Me.  34 ;  *  Freehold   Mat.  Loan   Aas.  v. 

Union  ImproTement  Co.  V.  Common-  Brown,  20  N.  J.  £q.  122;  United 

wealth,  60  Pa.  St.  140;  Mechanics',  Hebrew  Ben.   Ass.  v.  Benshimol, 

&c.  Bank  v.  Bridf^,  30  N.  J.  Law,  130  Mass.  826.     Compare  Wilson 

112;  Webb  v.  Ridgely,  88  Md.  864.  v.  Tesson,  12  Ind.  285. 
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by  virtue  of  the  terms  of  the  charter  itself^  this  right  may  be 
exercised  in  any  maamr  the  State  may  see  fit.  An  altera- 
tion may  be  made  by  an  aot  of  the  legislature  unconditional 
in  its  operation,  or  it  may  be  made  to  depend  upon  the  will  of 
the  majority  or  any  other  portion  of  the  corporators  whether 
the  alteration  shall  go  into  effect  or  not.^ 

§  1112.   The  Bxteat  of  the  Right.  —  When  unconditional.  -^ 

The  power  of  the  legislature  to  repeal,  alter,  or  amend  a 
charter,  under  a  reservation  of  this  character,  is  not  ex<r 
hausted  after  having  been  once  exercised,  but  continues  in 
force  until  relinquished  by  a  repealing  act.' 

If  the  power  of  repeal,  alteration,  or  amendment  was  re- 
served unconditionally,  the  legislature  may  either  repeal^ 
alter,  or  amend  the  chatter  arbitrarily,  without  the  consent 
of  the  corporators,  and  without  resorting  to  judicial  process.^ 

Sometimes  the  right  is  reserved  to  repeal  a  charter, ''  if  the 
corporation  shall  at  any  time  misuse  or  abuse  its  franchises." 
The  authorities  are  in  conflict  as  to  the  legal  effect  of  a  res* 
ervation  of  this  character.  In  Pennsylvania  it  was  held  that 
the  authority  of  the  legislature  to  repeal  a  charter  was  abso- 
lute, if  the  misuse  or  abuse  had  actually  occurred ;  but  that 
the  constitutionality  of  the  act  of  repeal  depended  upon  the 
existence  of  the  fact  of  misuse  or  abuse,  and  might  be  in- 
quired into  collaterally.^    But  in  a  careful  judgment  deliv-. 

I  Supra,  §  405.  sack,  &c.  R.  R.  Co.,  18  N.  J.  £q. 

s  State  V,  Comm'rs  of  R.  R.  Tax-  192 ;  Griffin  v.  Kentackj  Ins.  Ca, 

atiou,  37  N.  J.  Law,  228;  Proprie-  8  Bush,  692;  Wilson  v.  Tesson,  12 

tors  of  Sids  Booms  V.  Haskell,  7  Me.  Ind.  285;  Erie,  &c  R.  R.   Co.  v. 

474.  Casey,  26  Pa.  St.  287 ;  Sinking  Fund 

•  Lothrop  V,  Stedman,  18  Blatcbf .  Cases,  99  U.  S.  700. 
134;  8.  0.  42  Conn.  600;  Mayor  of  A  reservation  of  the  power  to  re- 
Baltimore  V.  Pittsburgh,  &o.  R.  R.  peal  a  charter  does  not  take  away 
Co.,  1  Abb.  (U.  S.)  9;  McLaren  »,  the  right  of  procuring  a  dissolution 
Pennington,  1  Paige,  107;  Comm'rs  by  judicial  proceedings  for  a  for- 
of  Inland  Fisheries  ».Holyoke  Water  feiture.  Eastern  Archipelago  Co. 
Power  Co.,  104  Mass.  146;  Mayor  of  v.  Regina,  2  El.  &  Bl.  866;  Grand 
Worcester  ».  Norwich,  «».  R.  R.  Gulf  R.  R.,  &c.  Co.  ©.  Missisgippi, 
Co.,  109  Mass.  113;  Thornton  »,  10  Sm.  &  M.  428. 
Marginal  Freight  Ry.  Co.,  123  Mass.  *  Erie,  &c.  R.  R.  Co.  p.  Casey,  26 
32;  Greenwood  ©.  Freight  Co.,  105  Pa.  St.  287;  B.  c.  1  Grant's  Cas.  274; 
U.  S.  13,  17 ;  Zabriskie  v.  Hacken-  Commonwealth   v.  Pittsburg,  &c. 
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ered  by  the  Supreme  Court  of  Michigan  it  was  held  that  the 
power  of  the  legislature  to  repeal  a  charter,  if  '*  it  shall  be 
^  made  to  appear  to  the  legislature  that  there  has  been  a  Tiola* 
tion  by  the  company  of  some  of  the  provisions  of  this  act," 
oould  not  be  exercised  until  tjie  violation  of  the  act  had  been 
determined  by  some  sort  of  judicial  proceeding.^ 

There  are  certainly  strong  arguments  of  eonvenience  in 
favor  of  this  latter  view.  By  obtaining  a  judicial  determina- 
tion of  the  facts  upon  which  the  right  to  repeal  was  made  to 
depend,  the  constitutionality  of  the  act  of  repeal  would  be 
settled  once  for  all.  But  if  the  constitutionality  of  the  act 
of  repeal  depended  upon  the  fact  of  a  violation  of  the  charter, 
this  fact  might  be  denied  in  collateral  actions ;  and  the  valid* 
ity  of  the  repeal  would  in  each  case  depend  upon  the  find* 
ings  of  a  jury.     Great  uncertainty  might  thus  arise.' 

However,  there  are  also  arguments  in  favor  of  the  view 
adopted  by  the  Supreme  Court  of  Pennsylvania.  Black,  J., 
said :  **  The  plaintiff's  counsel  insist  that,  inasmuch  as  the 
right  to  repeal  depended  on  matter  of  fact,  the  right  could 
not  be  exercised  until  the  fact  was  ascertained  by  a  judicial 
trial.  But  if  this  were  not  a  mistake,  the  reservation  would 
be  nugatory.  When  the  abuse  of  a  charter  is  judicially 
ascertained,  the  corporation  will  be  dissolved  without  the 
intervention  of  the  legislature,  and  the  court  could  not  de- 
cide the  fact  to  be  true  without  pronouncing  the  judgment 
of  forfeiture.  The  legislature  certainly  meant  to  reserve 
something,  more  than  the  right  to  dissolve  the  corporation 
after  it  shall  be  dissolved  by  a  court.  The  power  to  kill 
what  is  already  dead  is  no  power  at  all."  ^ 

R.  R.  Co.,  68  Pa.  St.  46.    Compare  Woodholl,  25  Mich.  110,  111,  per 

Crease  v.  Babcock,  23  Pick.  334;  Cooley,  J. 

Miners*  Bank  v.  United  States,  1        *  Erie,  &c.  R.  R.  Co.  v.  Casey, 

Morr.  (Iowa)  482.  26  Pa.  St.  302.      There  seems  to 

^  Flint,  &c.  Plank  Road  Co.  v.  be  no  reason  why  the  legislators 

Woodhull,  25  Mich.  90.     Compare  should  not  be  constituted  the  tribn- 

Delaware   R.  R.  Co.  v.  Tharp,  5  nal  to  determine  whether  or  not  a 

Harr.  (Del.)  454;  Mayor  of  Balti-  corporation  has  violated  its  charter; 

more  v.  Pittsburgh,  &c.  R.  R.  Co.,  but  in  this  case  the  parties  whose 

1  Abb.  (U.  S.)  0.  rights  are  affected  by  the  determina' 

'  Flint,  &c.  Flank  Road  Co.  v.  tion  would  be  entitled  to  a  hearing. 
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§  1113.  It  has  been  intiiDated  by  various  judges,  that,  al- 
though a  State  may  repeal  a  charter  without  the  consent  of 
the  grantees,  if  the  power  to  repeal  was  reserved,  yet  that  an , 
alteration  made  under  a  power  tp  alter,  reserved  in  similar 
terms,  must  be  accepted  by  the  corporation,  or  at  least  a 
majority  of  its  shareholders.^ 

It  seems  a  forced  construction  to  hold  that  a  naked  reser- 
vation of  power  to  repeal  or  alter,  means  a  power  to  repeal 
at  pleasure,  and  to  alter  only  provided  a  majority  of  share- 
holders, or  the  corporation  itself,  choose  to  accept  the  altera- 
tion. The  power  of  altermg  a  charter  with  the  consent  of 
the  grantees  always  existed,  and  the  object  of  expressly  re- 
serving the  right  was  to  obviate  the  necessity  of  obtaining 
this  consent. 

However,  a  State  may^  in  the  exercise  of  an  uncondi- 
tional right  to  alter,  make  an  alteration  contingent  upon  its 
ratification  by  the  shareholders,  or  even  a  majority  of  their 
number.'  And  it  is  possible  that,  by  virtue  of  a  reserved 
power  of  repealing  a  charter,  the  State  may  compel  the  cor- 
porators to  elect,  at  their  option,  either  to  accept  a  change 
which  the  State  could  not  make  without  their  consent,  or  to 
go  out  of  existence  as  a  corporation  altogether,  by  repeal  of 
their  charter.^ 

^  Yeaton  v.  Bank  of  Old  Do-  *  Compare  Yeaton  v.  Bank  of 
minion,  21  Gratt.  598.  Old  Dominion,  21  Gratt.  699. 

*  Supra,  §  lllL 
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CHAPTER    XVL 

DUTIES  OP  CORPORATIONS  WHICH  HAVE  RECEIVED 

STATE  AID. 

§  1114.  Corporations  formed  to  aooompliBh  Pnblio  Purposes. 
—  The  legislature  of  a  State  has  authority  to  use  the  powers 
and  funds  of  the  State  in  order  to  secure  the  construction  and 
maintenance  of  public  highways,  railroads,  canals,  bridges, 
telegraph  lines,  water  and  gas  works,  and  other  works  of  im* 
mediate  and  general  public  utility.  These  are  matters  within 
the  scope  of  the  functions  which  have  by  general  consent 
been  attributed  to  the  government.  In  the  United  States  it 
is  not  customary  to  establish  railroads  and  similar  enterprises 
directly  under  the  supervision  and  control  of  the  govern- 
ment, but  the  desired  public  benefits  are  secured  by  granting 
the  aid  of  the  State  to  private  corporations  which  have  been 
formed  for  the  purpose  of  establishing  and  maintaining  works 
of  this  character  as  business  enterprises.  It  has  long  been 
the  policy  of  the  various  States  to  encourage  the  formation 
of  private  companies  for  the  construction  and  maintenance  of 
highways,  railroads,  canals,  bridges,  telegraph  lines,  water- 
works, gas-works,  &c.,  by  granting  valuable  franchises  and 
public  bounties  in  their  aid. 

The  legislature  of  a  State  has,  however,  no  constitutional 
authority  to  grant  a  public  bounty  except  for  the  purpose  of 
accomplishing  some  public  good.^  It  cannot  dispose  of  the 
rights  or  funds  of  the  people  to  assist  a  purely  private  enter- 
prise. A  grant  of  State  aid  to  enable  a  private  corporation 
to  accomplish  a  purpose  of  public  interest  is,  therefore,  al- 
ways subject  to  the  implied  condition  that  the  company  shall 

^  Loan  Aflsooiation  v.  Topeka,  20  Wall.  655. 
VOL.  XX.  — 84 
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assume  an  obligation  to  the  State  to  fulfil  the  purposes  of  the 
grant. 

The  legislature  would  have  no  power  to  grant  the  aid  of 
the  State  on  any  other  terms.  It  is  immaterial  whether  «the 
aid  be  in  the  form  of  a  direct  donation  of  funds  or  property 
by  the  State,  or  by  a  county  or  municipality,  or  in  the  form 
of  a  subscription  for  shares,  or  of  a  ddegation  of  the  power 
of  eminent  domain,  or  of  an  exemption  from  taxation,  or  of  a 
monopoly.  In  each  instance,  the  acceptance  of  the  grant  of 
the  public  aid  implies  an  assumption  by  the  grantee  of  an 
obligation  in  favor  of  the  public.^ 

§  1115.  Pablio  Duties  of  RaUroad  Companies. — The  national 
importance  of  railroads  and  other  public  highways  is  obvious. 
They  are  essential  to  the  prosperity  of  the  country  in  its 
present  state.  Hence  it  is  that  the  representatives  of  the 
people  are  authorized  to  grant  valuable  donations  and  fran- 
chises, such  as  land  grants,  the  right  to  exercise  the  power  of 
eminent  domain,  the  right  to  receive  municipal  aid,  &c.,  to 
railroad  companies,  in  order  to  enable  them  to  accomplish  their 
great  enterprises.^  The  grant  of  these  public  bounties  to  a  rail- 
road company  is,  however,  in  all  cases,  subject  to  the  implied 
condition  that  the  grantee  shall  assume  an  obligation  to  main- 
tain its  railroad  as  a  thoroughfare  for  the  use  of  the  public. 

§  1116.   Railroad  Companies  mnst  operate  their  Railroads.  — 

It  has  been  held,  accordingly,  that  a  railroad  company  which 

^  Beeper  Chancellor  Zabriskie,  in  o.  Tommey,  115  U.  8. 122, 128,  Har- 
Rogers  Looomotiye,  &c.  Works  v,  Ian,  J.,  said:  *'  Municipal  taxation 
Erie  Ry.  Co.,  20  N.  J.  £q.  885;  to  aid  in  their  construction  has  been 
Kenton  County  Court  v.  Bank  Lick  maintained  only  upon  the  ground 
Turnpike  Co.,  10  Bush  (Ky.),  529 ;  that  they  are,  in  a  large  sense,  instru- 
Messenger  v.  Pennsylvania  R.  R.  mentalities  or  agencies  for  the  pur- 
Co.,  86  N.  J.  Law,  418,  per  Beasley,  pose  of  accomplishing  public  ends. 
C.  J.;  Inhabitants  of  Worcester  v.  Upon  that  ground  rests  the  authoT^ 
Western  R.  R.  Co.,  4  Meto.  (Mass.)  ity  of  the  State  to  invest  them  with 
566,  per  Shaw,  C.  J. ;  Chicago,  &o.  the  right  of  eminent  domain  in  the 
Ry.  Co.  V.  People,  56  111.  879,  per  condemnation  of  private  property, 
Lawrence,  C.  J.  Compare  Tucker  and  to  prescribe  from  time  to  time, 
V.  Ferguson,  22  Wall.  527.  See  in  the  interest  of  the  public,  rea- 
also  the  cases  cited  in  the  following  sonable  regulations  for  their  control 
sections.  and  management. ' ' 

*  In  Buncombe  County  Comm'n 
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has  accepted  State  aid  is  under  an  obligation  to  the  State  to 
operate  every  material  portion  of  its  line  for  the  use  of  the 
public,  until  discharged  from  this  obligation  bj  the  govern - 
ment.  This  was  decided  by  the  Supreme  Court  of  Con- 
necticut in  State  v.  Hartford  and  New  Haven  Railroad  Co.^ 
A  corporation  which  had  been  chartered  to  operate  a  railroad 
from  Hartford  to  the  navigable  waters  of  New  Haven  harbor, 
and  which  had  operated  its  road  in  connection  with  a  line  of 
steamships,  afterwards,  by  arrangement  with  another  railroad 
company,  refused  to  run  passenger  trains  to  the  landing  of 
the  steamships.  A  writ  of  mandamus  having  been  issued  to 
compel  the  company  to  continue  the  running  of  trains  as 
before,  Ellsworth,  J.,  in  delivering  the  opinion  of  the  court, 
said :  '*  We  hardly  know  what  doubtful  principles  of  law  are 
thought  to  be  involved  in  the  case.  The  respondents  cer- 
tainly were  bound  to  make  their  road  (if  at  all)  within  the 
time  prescribed  by  their  charter,  and,  having  made  it,  to  put 
it  into  use,  —  every  material  part  of  it,  —  and  keep  it  in  use 
until  discharged  by  the  legislature." 

So  it  was  held  in  New  York,  that  it  is  the  duty  of  a  rail- 
road company  to  receive  and  transport  such  freight  as  is 
offered  it  for  transportation  in  regular  course  of  business, 
and  that  it  cannot  excuse  its  failure  to  perform  this  duty  on 
the  ground  that  its  skilled  laborers  have  joined  a  strike  for 
higher  wages,  and  have  refused  to  act.  Davis,  C.  J.,  in 
delivering  the  opinion  of  the  Supreme  Court,  said:  **We 
cannot  bring  our  minds  to  entertain  a  doubt  that  a  railroad 
company  is  compellable  by  mandamus  to  exercise  its  duties  as 
a  carrier  of  freight  and  passengers ;  and  that  the  power  so  to 
compel  it  rests  equally  firmly  on  the  ground  that  that  duty 
is  a  public  trust,  which,  having  been  conferred  by  the  State, 
and  accepted  by  the  corporation,  may  be  enforced  for  the 
public  benefit ;  and  also  upon  the  contract  between  the  cor- 
poration and  the  State,  expressed  in  its  charter  or  implied  by 
the  acceptance  of  the  franchise ;  and  also  upon  the  ground 
that  the  common  right  of  all  the  people  to  travel  and  carry 
upon  every  public  highway  of  the  State  has  been  changed 

1  29  Conn.  638,  6i7. 
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in  the  special  instance  by  the  legialisiture,  iot  adequate  rea- 
sons, to  a  corporate  franchise,  to  be  exercised  solely  by  a 
corporate  body  for  the  public  benefit,  to  the  exclusion  of  all 
other  persons,  whereby  it  has  become  the  duty  of  the  State 
to  see  to  it  that  the  franchise  so  put  in  trust  be  faithfully 
administered  by  the  trustee.'*  ^ 

§  1117.  Duties  of  Railroad  Compaaiea  aa  Common  CSanlen. 
^-The  duties  to  the  public  which  devolve  upon  railroad 
companies  by  reason  of  their  acceptance  of  the  aid  of  the 
government,  reinforce  and  supplement  the  duties  which  are 
imposed  upon  them  by  the  common  law  as  common  carriers 
for  hire.  A  railroad  company  is  under  an  obligation  to  the 
State  to  maintain  its  road  in  operation,  because  the  road  was 
constructed  with  the  public  aid  for  a  public  purpose.  The 
usual  duties  of  a  common  ccu*rier  then  attach,  by  virtue  of 
the  employment  in  which  the  company  is  engaged.  By  the 
common  law,  ^' every  common  carrier  must  carry  for  idl,  to 
the  extent  of  his  capacity,  without  undue  or  unreasonable 
discrimination  in  charges  or  facilities."  ^  Moreover,  the  car« 
rier  cannot  exact  more  than  reasonable  oompensation  for  his 
services.* 

These  duties  devolve  upon  railroad  companies,  both  by 
reason  of  their  employment  as  common  carriers,  and  by  rea- 
son of  their  acceptance  of  the  public  aid  in  the  creation  of 
their  enterprises.  The  obligation  of  railroad  companies  to 
maintain  their  roads  in  operation  for  the  use  of  the  public 
necessarily  implies  an  obligation  not  to  exact  more  than  rea- 
sonable charges  or  tolls ;  for  otherwise  the  public  might  be 
deprived  of  the  benefits  in  consideration  of  which  the  public 
aid  was  granted.  It  is  equally  clear  that  the  obligation  to 
carry  for  the  public  includes  an  obligation  to  carry  for  all  the 
members  of  the  community  without  partiality.^ 

'  People  V,  New  York  Central,  *  In  Messenger  9.  PennsylrBnia 

&c.  R.  R.  Co.,  28  Hun,  543,  558.  R.  R.  Co.,  86  N.  J.  Law,  407,  Chief 

See  also  infra,  §§  1182-1135.  Jostioe  Beasley  said:  «*  In  my  opin- 

>  Atchison,  &c.  R.  R.  Co.  v.  Den-  ion,  a  railroad  company  constituted 

ver,  &o.  R.  R.  Co.,  110  U.  S.  667,  nnder  statutory  authority  is  not  only 

674,  per  Chief  Justice  Waite.  by  force  of  its  inherent  nature  a 

*  See  16  Am.  L.  Rev.  446.  oommon  carrier,  as  was  held  in  the 
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The  duty  of  raUroad  eompanies  to  fumiBb  the  public  with 
the  flEUsilities  of  railroad  transportatioii  at  a  reasonable  charge, 
and  without  unjust  discrimination,  has  in  many  instances 
been  embodied  in  statutory  provisions  declaratory  of  the 
common  law.  Laws  of  this  character  have  been  enacted  in 
England  and  in  many  of  the  States.'  It  is,  however,  often 
an  extremely  complex  and  difficult  problem  to  determine 
what  constitutes  an  undue  or  unreasonable  discrimination  in 
charges  or  facilities,  by  a  railroad  company,  and  what  is  a 
reasonable  compensation  for  the  services  rendered.' 

case  of  Palmer  v.  Grand  JuDction  Chief  Justice  Lawrence;  McDoffee 
Ry.  Co.,  4  M.  &  W.  749,  but  it  be-  o.  Portland,  &c.  R.  R.  Co.,  52  N.  H. 
comes  an  agent  of  the  public  in  430,  454,  455;  New  England  Ex* 
oonaequenoe  of  the  powers  conferred  press  Co.  v.  Maine  Central  R.  R. 
upon  it.  A  company  of  this  kind  is  Co.,  57  Me.  196,  197;  Sandford  v, 
invested  with  important  prerogative  Railroad  Co.,  24  Pa.  St  381 ;  Chi- 
frahchises,  among  which  are  the  cago,  &c.  R.  R.  Co.  v.  People,  67 
rights  to  build  and  use  a  railway,  HI.  11;  Beekman  v.  Saratoga,  &c. 
and  to  charge  and  take  tolls  and  R.  R.  Co.,  8  Paige,  75,  per  Chan- 
fares.  These  prerogatives  are  grants  cellor  Walworth.  Compare  Fitch- 
from  the  government,  and  public  burg  R.  R.  Co.  v.  Gage,  12  Gray, 
utility  is  the  consideration  for  them.  893;  Commonwealth  v.  Delaware, 
...  In  the  use  of  such  franchises  all  &c.  Canal  Co.,  43  Pft.  St.  295; 
citizens  have  an  equal  interest  and  Shipper  v.  Pennsylvania  R.  R.  Co., 
equal  rights,  and  all  must,  under  the  47  Pa.  St.  340;  Eclipse  Towboat 
same  circumstances,  be  treated  alike.  Co.  v,  Pontchartndn  R.  R.  Co.,  24 
It  cannot  be  supposed  that  it  was  La.  Ann.  14;  Sargent  o.  Boston, 
the  legislative  intention,  when  such  &e.  R.  R.  Co.,  115  Mass.  416. 
privileges  were  given,  that  they  were  ^  See  McDuffee  v.  Portland,  &o. 
to  be  used  as  private  property  at  the  R.  R.  Co.,  52  N.  H.  430, 456 ;  Atchi- 
discretion  of  the  recipient,  but,  to  son,  &c.  R.  R.  Co.  v,  Denver,  &c. 
the  contrary  of  this,  I  think  an  im-  R.  R.  Co.,  110  U.  S.  667.  The 
plied  condition  attaches  to  such  English  statutes  are  collected  in 
grants,  that  they  are  to  be  held  as  a  Brown  and  Theobald's  Railways, 
quasi  public  trust  for  the  benefit,  at  '  For  a  discussion  of  this  ques- 
least  to  a  considerable  degree,  of  the  tion,  see  an  essay  entitled  ''  Extor- 
entire  community.  In  their  very  tionate  Traffic  Rates,"  16  Am.  L. 
nature  and  constitution,  as  I  view  Rev.  446,  and  an  essay  entitled 
this  question,  these  companies  be-  *'  Discriminative  Traffic  Rates,"  Id. 
come,  in    certain    aspects,    public  818. 

agents ;  and  the  consequence  is,  they  A  valuable  collection  of  the  Eng- 

must,  in  the  exercise  of  their  calling,  lish  cases  may  be  found  in  Brown 

observe  to  all  men  a  perfect  impar-  and  Theobald's  Railways.     As  to 

tiality."      See   also  Chicago,   &c.  the  remedies  for  the  enforcement  of 

Ry.  Co.  V.  People,  56  lU.  879,  per  these  duties,  see  infra,  §§  1132-1185. 
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§  1118.  ObUgations  of  Railroad  Companies  to  other  CanlerB. 
—  It  has  been  decided  by  the  Supreme  Court  of  the  United 
States,  that  a  railroad  company  is  not  under  an  obligation  to 
stop  at  the  junction  of  its  railroad  with  that  of  another  com- 
pany, and  interchange  business  with  the  latter,^  or  to  haul 
the  cars  of  a  sleeping-car  company,^  or  to  extend  to  express 
companies  the  peculiar  facilities  necessary  to  enable  them  to 
carry  express  matter  in  the  usual  manner.' 

Railroad  companies  are  clearly  not  bound,  by  the  common 
law,  to  perform  services  of  this  character  merely  because  they 
are  common  carriers  for  hire.  Whether  they  can  be  charged 
with  a  duty  to  perform  such  services  by  reason  of  the  public 
aid  given  them  in  their  enterprises,  would  depend  upon  the 
question  whether  the  performance  of  such  services  can  fairly 
be  deemed  a  part  of  the  public  purposes  in  consideration  of 
which  the  public  aid  was  given.  The  Supreme  Court  held 
that,  while  railroad  companies  might  be  under  an  obligation 
to  furnish  the  public  with  the  advantages  of  the  express  busi- 
ness, of.  conveyance  by  sleeping  cars,  and  of  transportation  to 
points  beyond  the  limits  of  their  lines,  this  did  not  include 
an  obligation  to  furnish  express  companies,  sleeping-car  com- 
panics,  and  other  railroad  companies  with  the  peculiar  facili- 
ties necessary  to  enable  them  to  perform  their  business ;  and 
that  the  public  had  no  interest  in  the  particular  agencies 
selected  by  railroad  companies  in  performing  their  public 
duties. 

Chipf  Justice  Waite  said :  ^^  At  common  law,  a  carrier  is 
not  bound  to  carry  except  on  his  own  line,  and  we  think  it 
quite  clear  that,  if  he  contracts  to  go  beyond,  he  may,  in  the 
absence  of  statutory  regulations  to  the  contrary,  determine 
for  himself  what  agencies  he  will  employ.    A  railroad  com- 

^  Atchison,  &c.  R.  R.  Co.  t;.  Den-  802;  Same  v.  St.  Louis,  &c.   Ry. 

ver,  &c.  R.  R.  Co.,  110  U.  8.  667.  Co.,  10  Fed.  Rep.  210,  869;  Wells 

'  Pullman  Car  Co.  v,  Missouri  o.  Oregon  Ry.,  &o.  Co.,  15  Fed. 

Pacific  Ry.  Co.,  116  U.  S.  587.  Rep.  561;  Wells,  Fargo,  &  Co.  r. 

*  Memphis,  &c.  Express  Co.  v.  Northern  Pacific  Ry.  Co.,  28  Fed. 

Southern  Express  Co.,  117  U.  S.  1,  Rep.    469.      Compare   Sai^gent    p. 

overruling  Southern  Express  Co.  v.  Boston,  &c.  R.  R.  Co.,  115  Mass* 

Memphis,  &c.  Ry.  Co.,  8  Fed.  Rep.  416. 
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pany  is  prohibited,  both  by  the  common  law  and  by  the 
Constitution  of  Colorado,  from  discriminating  unreasonably 
in  favor  of  or  against  another  company  seeking  to  do  business 
on  its  road ;  but  that  does  not  necessarily  imply  that  it  must 
stop  at  the  junction  of  one  and  interchange  business  there, 
because  it  has  established  joint  depot  accommodations  with 
another  company  at  another  place."  ^ 

^*  So  long  as  the  public  are  served  to  their  reasonable  satis- 
faction, it  is  a  matter  of  no  importance  who  serves  them.  The 
raibroad  company  performs  its  whole  duty  to  the  public  at 
large,  and  to  each  individual,  when  it  affords  the  public  all 
reasonable  express  accommodation.  If  this  is  done,  the  rail- 
road company  owes  no  duty  to  the  public  as  to  the  particu- 
lar agencies  it  shall  select  for  that  purpose.  The  public  I 
require  the  carriage,  but  the  company  may  choose  its  own 
appropriate  means  of  carriage,  always  provided  they  are  such  | 
as  to  insure  reasonable  promptness  and  security.*'  ^ 

§  1119.  What  is  a  stiffiolent  Bzonse  for  foiling  to  operate  a 
Railroad.  —  A  railroad  company  is  not  under  an  unconditional 
obligation  to  supply  the  public  with  facilities  for  transporta- 
tion. The  company  must  make  an  honest  endeavor  to  satisfy 
the  wants  of  the  public,  and  must  use  all  means  in  its  con- 
trol to  do  so ;  but  having  done  all  in  its  power,  it  cannot 
be  charged  with  the  failure  of  its  endeavors.  Thus,  the  fact 
that  the  skilled  laborers  of  a  railroad  company  have  joined  in 
a  strike  for  higher  wages,  and  have  refused  to  work,  would 
not  of  itself  be  a  justification  for  a  refusal  of  the  company  to 
transport  freight,  as  the  company  might  hire  other  laborers ; ' 

1  AtcbisoD,  fto.  R.  R.  Co.  o.  Den-  of  doing  them?    We  think  this  qnes- 

▼er,  &c.  R.  R.  Co.,  110  U.  S.  667,  tion  admits  of  bat  one  answer.    The 

680,  682.    Compare  Stetler  v.  Chi-  excuse  has  no  validity.    The  duties 

cago,  &c.  Ry.  Co. ,  49  Wis.  609.  imposed  must  be  discharged  at  what- 

'  Memphis,  &c.   Express  Co.  o.  ever  cost.      They  cannot   be  laid 

Southern  Ebcpress  Co.,  117  U.  S.  1.  down,  or  abandoned,  or  suspended, 

*  In  People  v.  New  York,  &c.  without  the  legally  expressed  oon- 
R.  R.  Co.,  28  Hun,  548,  558,  Davis,  sent  of  the  State.  The  trusts  are 
C.  J.,  said:  **  Can  railroad  corpora-  active,  potential,  and  imperative,  , 
tions  refuse  to  perform  their  public  and  must  be  executed  until  lawfully 
duties  upon  a  controversy  with  their  surrendered,  otherwise  a  public  high- 
employees  over  the  cost  or  expense  way  of  great  utility  is  closed  or  ob* 
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but  if  it  were  shown  that  the  company  was  prevented  from 
hiring  laborers  by  riots  or  intimidation,  or  that  it  was  im- 
practicable  to  hire  laborers  except  at  exorbitant  charges,  this 
would  be  a  sufficient  excuse. 

The  duty  of  a  railroad  company  to  operate  its  road  re- 
quires it  merely  to  meet  the  public  wants  and  exigencies.  If 
there  is  not  sufficient  traffic  over  a  particular  line  of  road 
to  pay  for  the  expense  of  running  trains,  this  is  sufficient 
evidence  that  the  public  do  not  require  it  to  be  kept  in 
operation ;  and  in  such  case  the  company  may  cease  operate 
ing  the  road^^  unless  this  be  contrary  to  the  express  terms  of 
its  chart^r.^ 

§  1120.  A  Railroad  Company  oannot  sell,  toaae,  or  mortgafs 
Ita  Bailroad  in  the  Absence  of  ezpraas  Authority.  —  It  is  plain 
that  a  corporation  which  has  received  a  grant  of  State  aid  to 
enable  it  to  accomplish  a  public  purpose  has  no  implied  au« 
thority  by  its  charter  to  do  any  act  which  would  defeat  this 
purpose.  Any  transaction  which  would  disable  the  corpora- 
tion from  performing  its  obligations  to  the  State  would  be 
prohibited  by  law,  and  illegal,  because  it  would  involve  both 
an  unauthorized  exercise  of  corporate  power  and  the  violation 
of  a  public  trust. 

In  Thomas  v.  West  Jersey  Railroad  Company,  Justice 
Miller,  delivering  the  opinion  of  the  Supreme  Court  of  the 
United  States,  said :  ^^  Where  a  corporation,  like  a  railroad 
company,  has  granted  to  it  by  charter  a  franchise  intended  in 
large  measure  to  be  exercised  for  the  public  good,  the  due 
performance  of  those  functions  being  the  consideration  of  the 
public  grant,  any  contract  which  disables  the  corporation  from 
performing  those  functions,  which  undertakes,  without  the 
consent  of  the  State,  to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and  to  relieve  the  grantees 
of  the  burden  which  it  imposes,  is  a  violation  of  the  contract 
with  the  State,  and  is  void  as  against  public  policy."  ^ 

structed  without  ai^  procesB  reoog-        *  State  o.  Sionz  City>  &)0.  R.  S. 

nized  by  law."  Co.,  7  Neb.  357,  374. 

^  Commonwealth    v.    Fitchburg        *  Thomas  v.  West  Jersey  R.  B. 

B.  B.  Co.,  12  Giay,  18a  Co.,  101  U.  S.  71,  88. 
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It  has  been  decided,  therefore,  that  a  railroad  company  can- 
not make  a  valid  sale  or  lease  of  its  railroad,  or  of  any  prop* 
erty  essential  to  the  operation  of  its  railroad,  in  the  absence 
of  express  authority  from  the  State.^  So  it  has  been  held 
that  a  railroad  company  cannot  make  a  valid  mortgage  of  its 
property  without  the  consent  of  the  State ;  for,  by  foreclosure 
of  the  mortgage,  the  corporation  would  become  disabled  from 
performing  its  duties  to  the  public.^ 

A  railroad  company  cannot  sell,  or  lease,  or  mortgage  its 
road  to  another  company,  even  though  the  latter  undertake 
to  keep  the  road  open  at  all  times  for  the  use  of  the  public ; 
for  a  corporation  has  no  implied  authority  to  delegate  the 
performance  of  its  public  duties  to  another  company.' 

The  same  rule  undoubtedly  applies  to  any  other  company 
which  has  been  empowered  by  the  State  to  establish  its  works 
through  exercise  of  the  right  of  eminent  domain,  or  which 
has  received  State  aid  in  its  enterprise  in  any  other  form> 

§  1121.  Property  not  necessary  to  enable  a  Company  to  per* 
form  its  Duties  to  the  Public  may  be  disposed  of.  —  A  corpora* 

1  Thomss  V.  West  Jersey  B.  R.  <  Hall  v,  Sullivan  Ry.  Co.  (U.  8. 
Co.,  supra.  See  also  Tork,  &c.  B.  R.  Cir.  Ct  Dist.  N.  H.),  2  Redf .  Ry. 
Co.  V.  Winans,  17  How.  ^,Z9;  per  Cas.  621;  21  Law  Rep.  188;  Corn- 
Chancellor  Zabriskie  in  Black  v  monwealth  v.  Smith,  10  Allen,  448; 
Delaware,  &c.  Canal  Co.,  22  N.  J.  Richardson  v.  Sibley,  11  Allen,  66. 
£q.  899;  Treadwell  v.  Salisbury  Compare  Savannah,  &c.  R.  R.  Co. 
Manof.  Co.,  7  Gray,  393;  Middle-  v.  Lancaster,  62  Ala.  556. 
sex  R.  R.  Co.  V.  Boston,  &c.  R.  R.  *  Beman  v.  Rofford,  1  Sim.  n.  a. 
Co.,  115  Mass.  347;  Tippecanoe  569;  York,  &&  R.R.  Co.  v.  Winans, 
County  V,  Lafayette,  &c  K  R.  Co.,  supra;  Tliomas  v.  West  Jersey  R.  R. 
60  Ind.  85,  and  cases  cited;  Pierce  Co.,  supra;  Great  Northern  Ry.  Co. 
V.  £mery,  32  N.  H.  484,  504,  507;  t;.  Eastern  Counties  Ry.  Co., 21  L.  J. 
State  V,  Consolidation  Coal  Co.,  46  Ch.  837.  Compare  Rogers  Locomo- 
Md.  1;  Singleton  v.  Southwestern  tive,  &c.  Works  v,  Erie  Ry.  Co.,  20 
R.  R.  Co.,  70  Ga.  464.  N.  J.  Eq.  379,  386;  Clark  v.  City 

It  should  be  observed,  that  a  sale  of  Washington,  12  Wheat.  40,  54; 

or  lease  of  the  entire  property  of  a  Roper  v.  McWhorter,  77  Ya.  214. 
corporation  would  ordinarily  be  un-        *  See  Roper  e.  McWhorter,  77 

authorized  irrespectiye  of  any  duty  Va.  214;  Kenton  County  Court  e. 

which  the  company  may  owe  the  Bank  Lick  Turnpike  Co.,  10  Bush 

public.    It  woi^d  be  a  departure  (Ky.),  529  ;Gueo.  Tide  Water  Canal 

from  the  company's  chartered  pur-  Co.,  24  How.  257;  Loaisyille  Watef 

poses.    See  si^Oj  §§  413-416.  Co.  e.  Hamilton,  81  Ky.  617. 
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tion  has  implied  authority  to  sell,  lease,  or  mortgage  any 
property  owned  by  it  which  is  not  necessary  to  enable  it 
to  perform  its  duties  to  the  public.  Thus,  a  railroad  com- 
pany may  sell,  lease,  or  mortgage  real  or  personal  property 
which  is  not  necessary  to  the  use  and  operation  of  its  rail- 
road, although  it  could  not  dispose  of  the  railroad  itself.^  In 
Piatt  V.  Union  Pacific  Railroad  Co.,  Justice  Strong  said : 
'^Railroad  companies  are  not  usually  empowered  to  hold 
lands  other  than  those  needed  for  roadway  and  stations,  or 
water  privileges.  But  when  they  are  authorized  to  acquire 
and  hold  lands  separate  from  their  roads,  the  authority  must 
include  the  ordinary  incidents  of  ownership,  —  the  right  to 
sell  or  mortgage."  ^ 

§  1122.  Sales,  Leases,  and  Mortgages  exeoated  by  Railroad 
Companies  pnrsaant  to  express  Authority.  —  A  railroad  com- 
pany which  has  received  State  aid  in  the  construction  of  its 
railroad  may  undoubtedly  sell,  lease,  or  mortgage  its  entire 
property,  if  expressly  authorized  to  do  so  by  act  of  the  legis- 
lature. In  such  case  it  is  implied  that  the  purchaser  or 
lessee  of  the  property  shall  enjoy  such  franchises  as  are  ne- 
cessary to  the  use  of  the  property  as  a  railroad,  and  shall 
assume  the  same  obligations  to  the  State  in  respect  to  the 
use  of  the  property  as  rested  upon  the  company  which  first 
acquired  it.^ 

Railroad  companies  ordinarily  do  not  own  the  land  in  fee, 
on  which  their  roads  are  built,  but  have  merely  an  ease- 

^  Hendee  v.  Finkerton,  14  Allen,  use.    Sapp  «.  Northern  Central  Ry. 

881.      Compare   Shamokin  Valley  Co.,  51  Md.  116;  Heyl  v.  Philadel- 

R.  R.  Co.  V.  Liyermore,  47  Pa.  St.  phia,  &c.  R.  R.  Co.,  61  Pa.  St.  489; 

485.    See  infra,  §  1125.  Illinois  Central  R.  R.  Co.  i;.  Godfrey, 

s  Piatt  V.  Union  Pacific  R.  R  Co.,  71  HI.  500. 
99  U.  S.  48,  58.  *  See  Chicago,  &c.  Ry.  Co.  e. 

A  railroad  company  cannot  grant  Crane,  113  U.  S.  424. 
an  easement  of  a  footway  for  per-  A  railroad  company  formed  by 
sons  to  walk  along  its  roadway,  nor  the  consolidation  of  several  corn- 
can  such  an  easement  be  acquired  panies  takes  the  property  of  the 
by  prescription,  or  a  dedication  on  original  companies  subject  to  the 
the  part  of  the  company;  for  the  obligations  which  these  companies 
railroad  company  itself  has  only  an  owed  to  the  State.  Supra^  §  950. 
easement  or  right  of  way  for  its  own 
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ment  or  right  of  way  {or  railroad  purposes.  A  sale  or  lease 
of  the  property  of  a  railroad  company  would  therefore  usu- 
ally give  the  purchaser  or  lessee  only  a  right  to  continue  the 
use  of  the  property  for  railroad  purposes ;  he  would  acquire 
no  greater  interest  than  belonged  to  the  vendor  or  lessor. 
Moreover,  the  rights  of  the  public  in  the  use  of  the  property 
must  be  preserved  unimpaired.  A  grant  by  the  legislature 
of  authority  to  a  railroad  company  to  sell  or  lease  its  railroad, 
does  not  authorize  the  company  to  sell  or  lease  the  property 
in  parts,  so  as  to  render  its  further  use  as  a  railroad  imprac- 
ticable. It  is  implied  that  the  company  shall  be  authorized 
to  sell  or  lease  only  its  interest  in  the  property,  and  that  the 
right  of  the  public  to  have  the  use  of  the  railroad,  subject  to 
reasonable  tolls,  shall  not  be  infringed.  So,  where  the  prop* 
erty  of  a  railroad  company  is  mortgaged,  with  the  consent  of 
the  legislature,  it  is  always  an  implied  condition  that  the 
property  shall,  in  case  of  a  foreclosure,  be  sold  in  such  a 
manner  as  not  to  impair  its  usefulness  as  a  railroad,  and  that 
the  purchaser  shall  take  the  property  subject  to  the  right 
of  the  State  to  have  the  road  kept  in  operation  as  a  public 
highway.^  Upon  this  ground,  it  follows  also  that,  when  a 
mortgage  upon  a  railroad  running  through  several  States  is 
foreclosed,  the  proper  course  is  to  direct  a  sale  of  the  prop- 
erty as  an  entirety.^ 

§  1128.  What  operatM  as  a  Qrant  of  Authority  to  aeU,  lease, 
or  mortgage  a  Railroad.  —  In  Branch  v.  Jesup,  the  Supreme 
Court  of  the  United  States  held  that  a  grant  of  authority 
to  a  railroad  company  to  purchase  and  sell  property  of  every 
kind,  nature,  or  quality,  and  to  sell  or  dispose  of  the  same, 
and  likewise  to  incorporate  its  stock  with  that  of  any  other 

1  See  Chicago,  &o.  Ry.  Co.  0.  Lo»-  speaking   'MandB   or  tenements,*' 

wenthal,  93  lU.  433.  there  is  no  right  of  redemption  un- 

In  Peoria,  &c.  R.  R.  Co.  v.  Thomp-  der  a  statute  giving  the  mortgagor 

son,  108  111.  187,  it  was  held  that,  of  **  lands  and  tenements  "  a  right 

where  a  railroad,  its  appurtenances,  to  redeem  within  twelve  months  af- 

rolling  stock,   and  franchises,  are  ter  a  foreclosure  sale, 
mortgaged  as  a  whole,  they  cannot        '  Muller  v.  Dows,  94  U.  S.  444, 

he  sold  separately ;  and  such  prop-  449 ;  Randolj^  v,  Wilmington,  &0. 

erty,  as  a  whole,  not  heing  strictly  B.  R.  Co.,  11  Phila.  502. 
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company,  by  implication  inclnded  authority  to  sell  the  rail- 
road to  any  company  competent  to  purchase  it.  Justice 
Bradley  said:  — 

*^  As  a  rule,  it  is  true,  a  railroad  company,  with  only  the  or- 
dinary power  to  construct  and  operate  it^  road,  cannot  dispose 
of  it  to  another  company.  Legislative  aid  is  necessaiy  to  that 
end.  But  this  company  had,  by  its  charter,  express  power  to 
incorporate  its  stock  with  the  stock  of  any  other  company. 
This  power  has  an  enlarging  effect  upon  the  ordinary  power 
to  sell  and  dispose  of  property  belonging  to  the  company. 
Generally,  the  power  to  seU  and  dispose  has  reference  only 
to  transactions  in  the  ordinary  course  of  business  incident  to 
a  railroad  company,  and  does  not  extend  to  the  sale  of  the 
railroad  itself,  or  of  the  franchises  connected  therewith.  Out- 
lying lands  not  needed  for  railroad  use  may  be  sold.  Ma- 
chinery and  other  personal  property  may  be  sold.  But  the 
road  and  franchises  are  generally  inalienable ;  and  they  are 
so,  not  only  because  they  are  acquired  by  legislative  grant, 
or  in  the  exercise  of  special  authority  given,  for  the  specific 
purposes  of  the  incorporating  act,  but  because  they  are  es- 
sential to  the  fulfilment  of  those  purposes ;  and  it  would  be 
dereliction  of  the  duty  owed  by  the  corporation  to  the  State 
and  to  the  public  to  part  with  them.  But  where,  as  in  this 
case,  power  is  given  to  incorporate  the  capital  stock  with  the 
stock  of  any  other  company,  a  very  large  addition  is  made  to 
the  ordinary  powers  granted  to  a  company.  In  this  country 
the  creation  and  exercise  of  such  a  power  is  very  well  under- 
stood. It  contemplates  not  only  the  possible  transfer  of  the 
railroad  and  franchises  to  another  company,  but  even  the 
extinguishment  of  the  corporation  itself,  and  its  absorption 
into  a  different  organization.  The  greater  power  of  alienat 
ing  or  extinguishing  all  its  franchises,  including  its  own  being 
and  existence,  contains  the  lesser  power  ot  alienating  its  road 
and  the  franchises  incident  thereto  and  necessary  to  its  oper- 
ation. Its  power  of  alienation  extends  to  a  class  of  subjects 
to  which  it  does  not  ordinarily  apply."  ^ 

^  Branch  o.  Jesup,  106  U.  S.  468»  &c.  R.  R.  Co.,  3  Woods,  481 ;  HotoI- 
478.    See  also  Branch  e.  Atlantic,    man  v.  Kansas  City  Horse  B.  R.  Co, 
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§  1124*  TlM  Role  in  H«w  Tork.— In  Woodruff  ti.  Erie  Rail- 
way Company,  the  Court  of  Appeals  of  New  York  stud :  -^ 

**  Whatever  may  be  the  rule  in  other  States,  or  in  Eng- 
land, the  public  policy  of  this  State,  as  manifested  by  nu- 
merous acts  of  the  legislature,  has  always  been,  not  only  to 
afford  the  fullest  scope  for  the  consolidation  and  reorganiza'- 
tion  of  non-competing  raikoads  and  railroad  corporations, 
but  also  for  the  transfer  of  the  use  of  such  roads  and  their 
franchises  by  one  corporation  to  another. 

'^  The  first  statute  passed  on  this  subject  was  chapter  118 
of  the  Laws  of  1839,  and  is  a  general  law,  consisting  of  a 
single  section,  providing  as  follows:  *  It  shall  be  lawful  here- 
after for  any  railroad  corporation  to  contract  with  any  other 
railroad  corporation  for  the  use  of  their  respective  roads, 
and  thereafter  to  use  the  same  in  such  manner  as  may  be 
prescribed  in  such  contracts,'  but  not  in  a  manner  inconsist- 
ent with  the  provisions  of  the  charter  of  the  company  whose 
road  was  to  be  used  under  such  contract.  This  act  was 
never  repealed,  and  has  been  held  by  this  court  to  confer 
power  upon  railroad  corporations,  not  only  to  acquire,  but 
also  to  transfer  to  other  railroad  corporations,  by  lease,  the 
exclusive  right  to  use  and  enjoy  the  property  and  privileges 
of  the  lessor  in  such  contract.  Since  this  act,  various  stat- 
utes have  been  enacted  in  this  State  recognizing  the  validity 
of  such  leases,  and  imposing  duties  and  obligations,  as  well 
as  conferring  powers  upon  the  lessees  of  railroads,  with  a 
view  of  enlarging  the  benefits  and  privileges  enjoyed  by  them 
under  such  transfers.*'  ^ 

79  Mo.  632;  Phillips  v.  Wmslow,  46  N.  T.  644;  People  v.  Albany,  &o. 

18  B.  Monr.  481,  445.  R.  R.  Co.,  77  Id.  282;  Troy,  &o. 

An  uDautborized  lease  or  mort-  R.  R.  Co.  v,  Boston,  Ac  Ry.  Co., 

gage  may  be  rendered  valid  by  the  86  Id.  107. 

subsequent  assent  of  the  legislature.  The  fact  that  a  railroad  corpora^ 

Boston,  &c.  R.  R.  Co.  v.  New  York,  tion  has  leased  its  road  to  another 

&e.  R.  R.  Co.,  13  R.  I.  260.  corporation  for  the  full  period  of  its 

^  Woodruff  V.  Erie  Ry.  Co.,  98  corporate  life  does  not  deprive  it 
N.  T.,  609, 615, 616,  per  Ruger,  Ch.  of  the  right  to  acquire  land  for  its 
J.  See  also  Fisher  v.  Metropoli-  corporate  uses  by  proceedings  in  tn* 
tan  Elevated  Ry.  Co.,  84  Hun,  488;  tnium;  nor  is  it  material  in  this  re- 
Fisher  V.  New  Tork,  &o.  R.  R.  Co.,  spect  that  the  lessee  is  a  foreign 
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§  1125.  Property  necessary  to  enable  a  Corporation  to  per- 
form Ita  Duties  to  the  Pnblio  cannot  be  taken  nnder  an  IbEecn- 
tion. — If  a  corporation  has  received  aid  from  the  goyemment 
for  a  public  purpose,  any  property  of  the  company  which  is 
necessary  to  enable  it  to  accomplish  this  puipose  is  impressed 
with  a  trust  in  favor  of  the  public,  and  cannot  be  seized  or 
sold  by  creditors  of  the  company  under  an  execution.^  Prop- 
erty which  has  been  acquired  by  the  company  by  purchase, 
if  not  necessary  to  enable  the  company  to  perform  its  duties 
to  the  public,  may  be  taken  under  an  attachment  or  execu- 
tion;^ but  after  exhausting  this  class  of  property,  the  only 
remedy  of  a  judgment  creditor  is  to  obtain  the  appointment 
of  a  receiver,  and  a  sequestration  of  the  company's  earnings.^ 

§  1126.  Whether  a  Railroad  Company  is  nnder  an  Obligation 
to  oonstmot  its  Road.  —  It  has  been  shown  in  the  preceding 
sections,  that  a  corporation  which  has  constructed  a  railroad 
by  exercise  of  the  extraordinary  powers  conferred  by  the 
State  becomes  subject  to  an  implied  obligation  to  maintain 
the  road  in  operation  until  discharged  by  law,  or  until  the 
public  want  for  the  road  has  ceased. 

The  question  whether  a  railroad  company  is  under  a  duty 
to  the  State  to  eonstrtict  the  line  or  road  which  it  was  char- 
tered to  build,  depends  upon  somewhat  different  considera- 
tions. The  duty  of  a  company  to  operate  a  railroad  built 
with  the  aid  of  the  State  is  in  the  nature  of  a  trust  obliga- 
tion, arising  from  the  fact  that  the  public  bounty  accepted 
by  the  company  was  granted  for  the  accomplishment  of  a 

oorporation.  Re  New  York,  &c.  The  property  of  a  storage  and 
By.  Co.,  99  N.  T.  12,  affirming  36  warehouse  company  joaay  be  taken 
Hun,  220,  227.  under  an  execution  or  attachment. 
1  Gue  V,  Tide  Water  Canal  Co.,  24  Girard  Point  Storage  Co.  v.  South- 
How.  257;  Foster  i;.  Fowler,  60  Pa.  wark  Foundry  Co.,  105  Pa.  St.  251. 
St.  27;  Gooch  o.  McGee,  83  N.  Car.  Compare  supra^  §  1074. 
59;  Baxter  v,  Nashville,  &c.  Turn-  «  Plymouth  B.  B.  Co.  v.Colwell, 
pike  Co.,  10  Lea  (Tenn.),  488;  89  Pa.  St.  337;  American  Dock,  &c. 
Louisville  Water  Co.  v.  Hamilton,  Co.  v.  Trustees,  39  N.  J.  £q.  410. 
81  Ky.  517;  Palestine  v.  Barnes,  Compare  «u/>ra,  §  1121. 
50  Tex.  538.  Compare  Toungman  *  Foster  v.  Fowler,  60  Pa.  St.  27 ; 
V.  Elmira,  &c.  B.  B.  Co.,  65  Pa.  St.  Covington  Drawbridge  Co  o.  Shep* 
278.  herd,  21  How.  112. 
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public  purpose  ovlj.  But,  in  order  to  hold  a  railroad  com- 
pany liable  to  the  State  to  construct  the  railroad,  it  would  be 
necessary  to  place  this  obligation  on  the  ground  of  a  contract 
entered  into  by  the  acceptance  of  the  charter ;  and  it  would 
be  difficult  to  imply  such  an  agreement  where  a  charter  does 
not  in  terms  impose  an  obligation,  but  purports  to  be  permis- 
sive only. 

§  1127.  This  question  has  been  very  fully  considered  by 
the  English  courts;  and,  after  much  difference  of  opinion 
among  the  judges,  it  was  finally  settled  that  a  charter  pur- 
porting to  authorize  a  company  to  build  a  railroad  does  not 
make  it  obligatory  upon  the  company  to  build  the  road, 
either  from  the  time  of  the  acceptance  of  the  charter  or  after 
a  portion  of  the  road  has  been  built. 

In  Regina  v.  Lancashire,  &c.  Railway  Company,^  the  Court 
of  Queen's  Bench  decided  that  a  railway  company  which  had 
constructed  a  portion  of  its  line  of  road  might  be  compelled 
to  complete  it  by  writ  of  mandamus.  Lord  Campbell,  C.  J., 
said:  — 

*'  After  long  and  anxious  deliberation,  I  have  come  to  the 
conclusion  that  we  are  bound  in  this  case  to  pronounce  judg* 
ment  for  the  prosecutors. 

**  Where  the  directors  of  a  railway  company  have  actually 
availed  themselves  of  the  extraordinary  powers  conferred 
upon  them,  at  their  own  solicitation  and  on  their  own  repre* 
sentations,  by  getting  possession  of  lands  without  the  con- 
sent of  the  owners,  and  beginning  the  formation  of  a  railway, 
which  necessarily  interferes  with  public  as  well  as  private 
rights,  I  have  never  been  able  to  bring  myself  to  doubt  that 
there  is  a  duty  incumbent  upon  them  to  complete  the  under- 
taking, and  that  we  are  empowered  to  compel  the  perform- 
ance of  this  duty  by  mandamus. 

^*  Whether,  where  the  company  have  done  nothing  as  be- 
tween themselves  and  third  parties  or  the  public,  under  their 
Parliamentary  powers,  they  may  not  wholly  abandon  the  un- 
dertaking, is  a  very  different  question.  I  was  at  first  inclined 
to  think  that,  till  they  have  actually  interfered  with  private 

U  £1.  &  Bl.  242. 
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or  public  rights  after  the  passing  of  their  act  of  Parliament, 
they  are  not  to  be  considered  as  having  entered  into  any  con- 
tract or  incurred  any  obligation  to  execute  the  undertaking. 
Neither  individuals  nor  the  public  necessarily  suffer  any  se- 
vere injury  by  the  scheme  having  been  formed  and  repudi- 
ated ;  and  neither  the  consideration  nor  the  promise,  which 
constitute  the  contract  or  obligation,  can  be  said  to  be  so 
apparent,  if  the  shareholders  agree  to  dissolve  the  company 
as  soon  as  the  act  of  Parliament  has  passed.  But  my  pres- 
ent opinion  is,  that  at  the  moment  when  the  act  receives 
the  royal  assent  the  contract  and  obligation  attach,  and  that 
by  the  legislature  alone  oao  the  contract  or  obligation  be 
discharged."  ^ 

The  judgment  of  the  Oourt  of  Queen's  Bench  was,  how- 
ever, reversed,  by  the  unanimous  decision  of  the  Exchequer 
Chamber.  Jervis,  C  J.,  delivering  the  unanimous  judgment, 
used  the  following  language :  ^^  It  is  said  that  a  railway  act 
is  a  contract  on  the  part  of  a  company  to  make  the  line,  and 
that  the  public  are  a  party  to  that  contract,  and  will  be  ag- 
grieved if  the  contract  may  be  repudiated  by  the  company  at 
any  time  before  it  is  acted  upon.  Though  commonly  so  spoken 
of,  railway  acts,  in  our  opinion,  are  not  contracts,  and  ought 
not  to  be  construed  as  such.  They  are  what  they  profess  to 
be,  and  no  more ;  they  give  conditional  powera  which,  if  acted 
upon,  carry  with  them  duties,  but  which,  if  not  acted  upon, 
are  not,  either  in  their  nature  or  by  express  words,  impera- 
tive upon  the  companies  to  whom  they  were  granted.  Courts 
of  justice  ought  not  to  depart  from  the  plain  meaning  of 
words  used  in  acts  of  Parliament;  when  they  do  so,  they 
make,  but  do  not  construe,  the  laws ;  and  if  it  had  been  so 
intended,  the  statute  should  have  required  the  company  to 
make  the  line  in  express  terms:  indeed,  some  railway  acts 
are  framed  upon  that  principle,  and  to  say  that  there  is  no 

^  Begina  v,  Lancashire,  &o.  By.  Compare  Beg^nav.  Eastern  ComitieB 

Co.,  1  El.  k  HI.  242;   Begina  v.  By.  Co.,  10  Ad.  k  EL  681,  p«r  Lord 

York  By.    Co.,  Id.  178;    Begina  Denman;  Anstnithert;.  East  of  Fife 

V.  Great  Western,  kc.  By.  Co.,  Id.  By.  Co.,  19  L.  T.  Bep.  130;  Blake- 

253.    Hie  preoeding  cases  were  re-  more  v.  Glamorganshire  Canal  Nav. 

versed  by  the  Exchequer  Chamber.  Co.,  1 M.  &  BL  l^,per  Lord  Eldon. 
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difference  between  words  of  requirement  and  words  of  au- 
thority, when  found  in  such  aots,  is  simplj  to  affirm  that  the 
legislature  does  not  know  the  meaning  of  the  commonest 
expressions."  ^ 

§  1128.  Whether  a  Railroad  Company  la  nnder  an  Obligation 
to  complete  its  Railroad.  —  Reason,  as  well  as  the  weight  of 
authority,  indicates  that  a  railroad  company  does  not  become 
liable  to  the  State  to  construct  the  railroad  contemplated  at 
its  incorporation  by  the  mere  acceptance  of  a  charter  pur- 
porting to  be  permissive  only.  But  after  a  corporation  has 
accepted  and  enjoyed  the  benefit  of  a  grant  of  State  aid  for 
the  purpose  of  constructing  a  particular  railroad,  it  would 
undoubtedly  incur  an  obligation  to  construct  the  railroad 
according  to  the  terms  of  the  grant. 

A  corporation  chartered  to  construct  a  particular  line  of 
road  certainly  has  no  authority  to  construct  and  operate 
merely  a  portion  of  the  road,  if  that  would  amount  to  a  de- 
parture from  the  company's  chartered  purposes ;  ^  nor  can 
the  aid  granted  by  the  public  be  used  for  any  purpose  except 
the  construction  of  the  railroad  in  consideration  of  which  the 
grant  was  made.  It  would  seem  to  follow,  therefore,  that, 
after  a  railroad  company  has  constructed  a  portion  of  the 
railroad  indicated  by  its  charter,  by  the  aid  of  public  dona- 
tions or  the  exercise  of  the  power  of  eminent  domain,  it 
would  incur  an  obligation  to  the  State  to  complete  the  work. 
The  aid  of  the  government  was  not  granted,  and  could  not 
be  granted,  for  the  construction  of  an  unfinished  railroad.^ 

^  York,  &c.  Ry.  Co.  v,  Beg^na,  1  ing  to  the  proposition  of  my  brother 

£1.  &  Bl.  858,  864.    This  decision  Erie,  that  '  many  oases  may  occur 

was  followed  by  the  House  of  Lords  where  the  exercise  of  some  of  the 

in  Edinburgh,  &c.  Ry.  Co.  e.  Fhilip,  compulsory  powers  may  create    a 

2  Macq.  App.  Cas.  526 ;  Scottish,  &c.  duty  to  be  enforced  by  mandamus.' 

Ry.  Co.  V,  Stewart,  3  Macq.  App.  And,  on  the  other  hand,  we  do  not 

Cas.  414.    See  also  State  v.  Southern  say  that  such  may  not  be  the  law." 

Minnesota  R.  R.  Co.,  18  Minn.  40;  p.  870. 
Weymouth  t?.  Penobscot  Log  Driving        •  Supra^  §  419, 
Co.,  71  Me.  29,  38.  *  As  to  the  remedy  if  a  railroad 

In  York,  &c.  Ry.  Co.  v.  Regina,  company  violates  its  duty  to   the 

ftipra,  Jarvis,  C.  J.,  said:  **  We  de-  public  by  failing  to  construct  its 

sire  not  to  be  understood  as  assent-  railroad,  see  injra^  §  1136.    It  has 
VOL.  II.  —  86 


> 
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§  1129.  Telegraph,  Water,  and  Ckw  Companiea.  —  The  doo- 
trine  discussed  in  the  preceding  sections  applies  to  other  cor- 
porations than  railroad  companies.  It  may  be  laid  down  as 
a  general  rule,  that,  whenever  the  aid  of  the  govemment  is 
granted  to  a  private  company  in  the  form  of  a  monopoly,  or  a 
donation  of  public  property  or  funds,  or  a  delegation  of  the 
power  of  eminent  domain,  the  grant  is  subject  to  an  implied 
condition  that  the  company  shall  assume  an  obligation  to  fulfil 
the  public  purpose  on  account  of  which  the  grant  was  made. 

Thus  a  telegraph  company  may  be  invested  by  the  legisla- 
ture with  the  right  of  taking  private  property  by  exercise  of 
the  power  of  eminent  domain.^  By  exercising  this  power, 
the  company  would  incur  an  obligation  to  give  the  public  the 
benefit  of  telegraphic  communication  over  its  lines,  at  rea- 
sonable charges ;  ^  and  any  act  of  the  company  which  would 
disable  it  from  performing  its  duties  to  the  public  would  be 
prohibited  by  law.* 

The  same  rule  applies  to  companies  invested  with  special 
privileges  at  the  expense  of  the  public,  for  the  purpose  of  sup- 
plying cities  with  water.  Thus,  in  Lumbard  v.  Steams,^  it 
was  argued  that  an  act  of  the  legislature,  incorporating  cer- 
tain persons   as   an  aqueduct  company  for  the  purpose  of 

been  held  that  an  agreement  made  '  Friedman  e.  Gold  &  Stock  TeL 
by  a  railroad  company  not  to  con-  Co.,  82  Hun,  4.  Compare  State  o. 
struct  its  railroad  to  a  certain  Bell  Telephone  Co.,  36  Ohio  St.  296; 
point,  or  not  to  erect  stations  with-  American  Rapid  Tel.  Co.  o.  Con- 
in  a  given  limit,  is  contrary  to  necticut  Telephone  Co.,  48  Conn, 
the  rights  of  the  public,  and  void.  868. 

'*  Railroad  companies,  in  order  to        It   is  not  part  of  the  duty  of 

fulfil  one  of  the  ends  of  their  crea-  telegraph  companiee  to  collect  and 

tion,  —  the  promotion  of  the  publio  transmit  information  for  the  benefit 

welfisae,  —  should  be  left  free  to  es-  of  the  public.    Metropolitan  Grain, 

tablish  and  re-establish  their  depots  &c.  Exchange  v.  Chicago  Board  of 

wheresoever  the  accommodation  or  Trade,  15  Fed.  Rep.  847. 
thewantsof  the  public  may  require.''        *  American   Union   TeL  Co.  o. 

Pueblo,  &c.  R.  R.  Co.  v.  Taylor,  6  Union  Pacific  Ry.  Co.,  1  McCrary, 

CoL  1 ;  Marsh  v.  Fairbury,  &c.  Ry.  188  ;    Central    Branch,  &c.  R.  R. 

Co.,  64  HI.  416 ;  St.  Louis,  &c.  R.  R.  Co.  v.  Western  Union  TeL  Co^  Id. 

Co.  e.  Mathers,  71  111.  602.    Com-  651. 

pare  Bestor  v.  Wathen,  60  HI.  140;        ^  Lombard  v.  Steams,  4  Cosh.  60. 

Linder  v.  Carpenter,  62  111.  809.  See  also  Spring  Valley  Water- Works 

1  Pierce  v.  Drew,  186  Mass.  75.  v.  Schottler,  110  U.  S.  847,  864. 
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BnpplyiBg  a  Tillage  with  pure  water,  and  authorizing  them 
to  take  springs,  lands,  and  other  rights,  under  the  power  of 
eminent  domain,  was  unconstitutional,  because  it  contained 
no  express  provision  requiring  the  company  to  supply  all 
families  and  persons  who  should  apply  for  water  on  reason* 
able  terms;  that  the  company  might  act  capriciously  and 
oppressively ;  and  that  the  use  for  which  the  power  of 
eminent  domain  had  been  granted  could  not  therefore  be 
considered  a  public  one.  But  the  Supreme  Court  of  Massa- 
chusetts held  that  such  action  of  the  company  would  be  a 
plain  abuse  of  their  franchise,  and  that  by  accepting  the  act 
of  incorporation  they  impliedly  undertook  to  perform  all  the 
public  duties  required  by  it. 

For  the  same  reasons,  it  follows  that  a  gas  company,  ac- 
cepting an  exclusive  right  to  lay  gas-pipes  through  the  streets 
of  a  city,  would  impliedly  assume  an  obligation  to  supply  gas 
to  all  applicants  upon  the  payment  of  a  reasonable  price ;  ^ 
and  the  State  would  have  constitutional  power  to  enact  laws 
to  secure  the  rights  of  the  public,  by  preventing  the  company 
from  making  unreasonably  high  charges.^ 

§  1180.  TtaJBo  Airangements  among  competing  Railroad  Com- 
panies.—  It  is  clearly  to  the  interest  of  railroad  companies 
operating  competing  lines  to  make  such  arrangements  among 
themselves  as  will  prevent  ruinous  competition,  and  secure  to 
each  company  a  fair  share  of  the  competitive  traffic  at  reason- 
able rates.  Arrangements  of  this  character  are  directly  con- 
ducive to  the  prosperity  of  the  companies,  by  increasing  the 
profits  of  their  legitimate  business,  and,  in  many  instances, 
are  a  necessary  means  of  preventing  ruinous  loss  and  insol- 
vency. It  is  but  reasonable,  therefore,  to  hold  that  railroad 
companies  are  impliedly  authorized  by  their  charters  to  enter 

1  Compare  People  v.  Manhattan  Schottler,  110  U.  S.  847,  864,  Chief 

Gas  Light  Co.,  46  Barb.  186;  City  Jostioe   Waite  said:    **That  it  is 

of  St.  Louis  V.  St  Loois  Gas  Light  within  the  power  of  the  goyemment 

Co. ,  70  Mo.  69, 117.  to  regohite  the  prices  at  which  water 

'  Siqtraj  §  1076  b.     State  v.  Co-  shall  be  sold  by  one  who  enjoys  a 

lumbns  Gas  Light,  &o.  Co.,  84  Ohio  virtoal  monopoly  of  the  sale,  we  do 

St.  672 ;  New  Orleans  Gas  Co.  o.  Lon-  not  doubt.    That  question  is  settled 

isiana  Light  Co.,  116  U.  S.  660.    In  by  what  was  decided  on  fuU  consid- 

Spiing  Valley  Water- Works  Co.  v,  oration  in  Munn  v.  Illinois." 
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into  such  arrangements,  unless  some  positive  prohibition  (d 
the  statutory  or  common  law  renders  them  illegal.^ 

§  1131.  It  has  been  claimed  that  traffic  arrangements 
among  competing  raUroad  companies  are  illegal,  because  the 
common  law  prohibits  any  agreement  or  combination  in  re- 
straint of  competition,  for  reasons  of  public  policy.* 

It  is  certainly  not  true  that  aU  agreements  or  combinations 
restricting  competition  are  illegal  at  common  law.  In  some 
of  the  cases,  it  has  been  held  that  an  agreement  not  to  carry 
on  a  business  or  profession  is  invalid,  if  an  unreasonable  re- 
straint of  trade ;  and  so  it  has  been  held  that  an  agreement 
of  service  is  not  binding  if  an  unreasonable  restraint  of  per- 
sonal freedom.  Various  grounds  have  been  assigned  for  this; 
but  the  main  ground,  on  which  the  decisions  rest,  appears  to 
be,  that  it  is  contrary  to  public  policy  to  allow  any  person  to 
impose  an  unreasonable  restriction  upon  his  freedom  of  action 
and  power  of  earning  a  livelihood.  It  is  evident  that  these 
decisions  are  not  based  on  the  ground  that  the  agreements  in 
question  were  injurious  to  the  public  because  in  restraint  of 
competition,  for  similar  agreements,  whose  sole  object  and 
effect  were  to  prevent  competition  between  the  contracting 
parties,  have  often  been  sustained.  Agreements  of  this  char- 
acter have  been  condemned  by  the  courts  only  when  their 
effect  was  to  place  a  restraint  upon  the  liberty  of  action  of 
one  of  the  parties,  not  required  as  a  reasonable  protection  of 
the  other  party  against  competition.^ 

1  See  supra,  §  362  et  seq.  An  o.  New  York,  &c.  R.  R.  Co.,  8  Bob- 
agreement  on  the  part  of  a  railroad  ertson,  411, 415;  Stewart  o.  Erie,  &c. 
company  to  charge  unreasonably  Transportation  Co.,  17  Minn.  872; 
high  fares,  or  to  discriminate  among  Central  R.  R.  Co.  v.  Collins,  40  Ga. 
shippers,  or  to  deprive  the  public  of  640.  Contra,  Hare  v.  London,  &c. 
any  of  the  facilities  of  transporta-  Ry.  Co.,  2  J.  &  H.  80;  Collins  v. 
tion,  would  be  illegal,  irrespective  of  Locke,  L.  R  4  App.  Cas.  674. 
any  restraint  of  competition,  because  *  For  a  f uU  collection  of  the  cases 
such  an  agreement  would  be  in  vio-  on  this  subject,  see  Mitchel  v.  Rey- 
lation  of  the  duties  which  a  railroad  nolds,  1  Smith's  Lead.  Cas.,  8th  ed., 
company  owes  to  the  public.  See  417;  Pollock's  Principles  of  Con- 
supra,  §  1115  et  seq,  tracts,  310-819;  2  Pttrsons  on  Con- 

*  See  Hooker  v.  Vandewater,  4  tracts,  *747. 
Denio,  349 ;    Stanton  v.   Allen,   6        In  Kellogg  t^.  Larkin,  3  Chandler 

Denio,  434;  Hartford,  &o.  R.  R.  Co.  (Wis.),  133, 159,  Howe,  J.,  deliver- 
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It  has  been  held  that  a  combination  or  agreement  the  effect 
of  which  would  be  to  increase  the  price  of  any  of  the  neces- 
saries of  b'fe,  by  creating  a  monopoly  or  scarcity  of  supply,  is 
contrary  to  public  policy,  and  illegal  at  common  law;  and 
there  are  various  instances  in  which  combinations  have  been 
condemned  as  unlawful,  because  in  violation  of  other  general 
principles  of  the  common  law,  or  of  the  policy  of  the  State 
as  indicated  by  its  statutes.^  But  these  cases  are  far  from 
establishing  the  proposition  that  all  combinations  affecting 
prices,  or  in  restraint  of  competition,  are  illegal. 

Even  if  there  were  such  a  rule  as  has  been  claimed  appli- 
cable to  competition  in  trade,  the  principle  and  policy  of  the 
rule  would  not  be  applicable  to  traffic  arrangements  designed 
merely  to  prevent  ruinous  competition  and  ^^  wars  "  among 
railroad  companies.  The  main  objection  which  has  been 
urged  against  combinations  restraining  competition  in  trade, 
namely,  that  such  combinations  tend  to  produce  monopolies 
and  cause  extortion,  has  no  application  to  combinations  among 
railroad  companies,  for  railroad  companies  are  prohibited  by 

ing  the  opinion  of  the  court,  said:  pose,  —  because   they  did  tend  to 

**  I  apprehend  it  is  not  true  that  protect  the  party  against  the  influ- 

*  competition  is  the  life  of  trade/  on  ence  of  rivalry  and  competition,  — 

the  contrary,  that  maxim  is  one  of  courts  of  law  have  upheld  like  agree- 

the  least  reliable  of  the  host  that  ments  in  partial  restraint  of  trade, 

may  be  picked  up  in  every  market-  ever  since  the  case  of  Mitchel  v. 

place.    It  is  in  fact  the  shibboleth  Reynolds  was  decided.'' 

of  mere  gaming  speculation ;  and  is  *  Morris  Run  Coal  Co.  v.  Barclay 

hardly  entitled  to  take  rank  as  an  Coal  Co.,  68  Pa.  St.  173;  Arnot  v. 

axiom  in  the  jurisprudence  of  this  Pittston,  &c.  Coal  Co.,  68  N.  Y.  558; 

country.    I  believe  universal  obser-  Raymond  v,  Leavitt,  46  Mich.  447 ; 

vation  will  attest,  that  for  the  last  Central  Ohio  Salt  Co.  v.  Guthrie,  35 

quarter  of  a  century  competition  in  Ohio  St.  666 ;  India  Bagging  Ass. 

^e  trade  has  caused  more  individual  v.  Eock,  14  La.  Ann.   164.     See 

distress,  if  not  more  public  injury,  also  People  v.  Stephens,  71  N.  Y. 

than  the  want  of  competition.  ...  It  *527;  Ray  v.  Mackin,  100  HI.  246; 

seems  to  me  not  a  little  remarkable  Marsh  r.  Russell,  66  N.  Y.   288; 

that,  in  the  case  of  Stanton  v,  Allen,  Rex  v.  Journeymen  Taylors,  8  Mod. 

it  should  have  been  urged  against  the  10 ;  Commonwealth  v.  Hunt,  4  Mete, 

agreement  that  its  object  was  to  ex-  (Mass.)  Ill ;    People  t;.  Fisher,  14 

empt  the  standard  of  freights  *  from  Wend.  9 ;  Regina  v.  Rowlands,  17 

the  wholesome  influence  of  rivalry  Q.  B.  671;  Hilton  v.  Eckersley,  0 

and  competition.'    Por  it  is  very  cer-  El.  &  Bl.  47. 
tain  that  because  of  that  very  pur- 
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law,  irrespective  of  any  combination,  to  charge  more  than 
reasonable  rates.^ 

It  should  be  observed,  also,  that  competition  among  rail- 
road companies  has  not  the  same  safeguards  as  competition 
in  trade.  Persons  will  ordinarily  do  business  only  when  they 
think  they  see  a  fair  chance  of  profit ;  and  if  press  of  compe- 
tition  renders  a  particular  trade  unprofitable,  those  engaged 
in  that  trade  will  suspend  or  reduce  their  operations,  and 
apply  their  capital  and  labor  to  other  uses,  until  a  reasonable 
margin  of  profit  has  been  reached.  But  the  capital  invested 
in  the  construction  of  a  railroad  cannot  be  withdrawn  when 
competition  renders  the  operation  of  the  road  unprofitable. 
A  railroad  is  of  no  use  except  for  railroad  purposes,  and,  if 
the  operation  of  the  road  were  stopped,  the  capital  invested 
in  its  construction  would  be  wholly  lost.  Hence  it  is  for  the 
interest  of  a  railroad  company  to  operate  its  road,  though  the 
earnings  are  barely  sufficient  to  pay  the  operating  expenses. 
The  ownership  of  the  road  may  pass  from  the  shareholders 
to  the  bondholders,  and  be  of  no  benefit  to  the  latter;  but 
the  struggle  for  traffic  will  continue  so  long  as  the  means 
of  paying  operating  expenses  can  be  raised.  Unrestricted 
competition  will  thus  render  the  competitive  traffic  wholly 
unremunerative,  and  will  cause  the  ultimate  bankruptcy  of 
the  companies  unless  the  portion  of  their  traffic  which  is  not 
the  subject  of  competition  can  be  made  to  bear  the  entire 
burden  of  the  interest  and  fixed  charges.^ 

Public  policy  clearly  does  not  demand  that  railroad  compa- 
nies operating  competing  lines  shall  engage  in  strife  causing 
their  financial  ruin ;  and,  so  far  as  agreements  among  the 
companies  are  designed  to  prevent  this  result,  their  purpose 
is  not  injurious  to  the  public,  or  illegal.'    Moreover,  such 

^  See  supra^  §  1117.  titled  ''  Popular  and  Legal  YiewB  of 

*  See  the  reports  and  aignments  Traffic  Pooling,"  published  in  the 

of  Mr.  Albert  Fink,  Chairman  of  the  Railway  Review  of  April  26,  1884. 
Trunk  Line  Executive  Committee.         *  In  Hare  v.  London,  &c.  Ry.  Co., 

See  also  a  treatise  entitled  <«  Rail-  2  J.  &  H.  80,  103,  Vice-chancellor 

road  Transportation,  its  History  and  Page-Wood  said:  *'  It  is  a  mistaken 

its  Laws,"  by  Arthur  S.  Hadley;  notion  that  the  public  is  benefited 

and  an  article  by  Judge  Cooley,  en-  by  pitting  two  railroad  oompaniet 
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agreements  are  positively  beneficial  to  the  public,  so  fiar  as 
they  prevent  the  fluctuation  of  rates  and  unjust  discrimina- 
tion among  shippers,  which  invariably  attend  the  unrestricted 
competition  of  rival  companies. 

It  is  therefore  impossible  to  support  the  proposition,  that 
aU  i^eements  among  railroad  companies  which  restrict  com- 
petition are  condemned  by  law.  Some  such  agreements  may 
be  contrary  to  public  policy,  and  unlawful ;  but  if  an  agree- 
ment of  this  character  is  a  reasonable  business  arrangement 
to  protect  the  shareholders  and  creditors  of  the  companies 
from  loss,  and  does  not  cause  unreasonably  high  charges  or 
violate  any  duty  which  the  companies  owe  to  the  public,  it 
should  be  sustained  and  enforced  by  the  courts, 

§  1132.  RamadiM  to  enforce  the  Pexformanoe  of  Public  Dq- 
ties.  — Msndmnns,  —  If  a  corporation  fails  in  the  performance 
of  its  duties  to  the  public,  it  may  be  punished  by  indictment, 
or  by  forfeiture  of  its  charter  through  a  proceeding  of  quo 
warranto;  or  the  company  may  be  compelled  to  perform  its 
duty  by  writ  of  mandamus.^  The  remedy  by  mandamus 
may,  in  such  case,  be  obtained  by  a  private  person.  In  Union 
Pacific  Railroad  Company  v.  Hall,^  the  Supreme  Court  of  the 
United  States  said :  *'  There  is,  we  think,  a  decided  prepon- 
derance of  American  authority  in  favor  of  the  doctrine  that 
private  persons  may  move  for  a  mandamus  to  enforce  a  pub- 
lic duty,  not  due  to  the  government  as  such,  without  the 
intervention  of  the  government  law  officer." 

Ordinarily,  a  bill  in  equity  is  not  the  proper  remedy  to 

against  each   other   nntil    one   is  588;  High  on  Extraordinary  L^gal 

ruined,  the  result  being  at  last  to  Remedies,  §§  481-488. 
raise  tiie  fares  to  the  highest  pos-        It  is  held  that  a  writ  of  manda- 

sible  standard."  mus  is  the  proper  remedy  to  compel 

^  Union  Pacific  R.  R.  Go.  v.  Hall,  a  corporation  to  perform  a   legal 

01  U.  S.  848;  s.  c.  8  Dill.  616,  4  duty  enjoined  by  its  charter  or  a 

Dill.  479,  and  cases  cited;  Chicago,  general  law;  but  to  secure  the  spe- 

&c.  Ry.  Co.  V,  Crane,  118  U.  S.  424;  cific  performance  of  a  duty  created 

Easton  v.  Jjehigh  Water  Co.,  07  Pa.  by  contract,  a  bill  in  equity  is  the 

St  664;  Chicago,  &c.  Ry.  Co.  v,  Peo-  proper  remedy.     State  v.  Paterson, 

pie,  66  HI.  866;  King  v.  Severn,  &o.  &c.  R.  R.  Co.,  48  N.  J.  Law,  606. 
Ry.  Co.,  2  B.  &  Aid.  646;  People  v.         <  01  U.  S.  848,  866;  and  see  the 

Hartford,  &o.  R.  R.  Co.,  20  Conn,  cases  dfeed  in  the  next  section. 
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compel  a  corporation  to  perform  its  public  duties.  But  if  a 
corporation  should  threaten  to  violate  a  duty  which  it  owes 
to  the  public,  any  member  of  the  public  who  would  suffer 
an  immediate  injury,  for  which  there  is  no  other  adequate 
remedy,  may  restrain  the  threatened  wrong  by  injunction.^ 
So  the  State  may  sue  in  equity  to  prevent  a  corporation  from 
violating  its  duties  to  the  injury  of  the  public,  if  there  is  no 
other  practicable  remedy.^ 

If  a  corporation  which  has  received  a  grant  of  public  aid 
to  enable  it  to  perform  a  public  service  wholly  fails  to  per- 
form this  service,  or  to  fulfil  the  purpose  of  the  grant,  the 
State  may  revoke  its  grant,  for  the  breach  of  an  implied  con- 
dition. But  vested  rights  which  have  been  created  by  the 
corporation  with  the  express  or  implied  consent  of  the  State, 
before  the  revocation  of  the  grant,  cannot  be  impaired.^ 

§  1188.  Cases  in  "whloh  a  Writ  of  Mandamtis  has  been  granted. 
—  In  People  v.  New  York  Central  Railroad  Company,*  it  was 
held  that,  if  a  railroad  company  wrongfully  refuses  to  receive 
and  carry  freight,  to  the  injury  of  the  public  generally,  a  writ 
of  mandamus  should  be  granted  at  the  suit  of  the  Attorney- 
General,  commanding  the  company  to  resume  the  discharge 
of  its  duties,  by  promptly  receiving,  transporting,  and  deliv- 
ering all  such  freight  as  is  offered  for  transportation,  on 
the  usual  and  reasonable  terms  and  charges.    Davis,  C.  J., 

*  See  supra^  §  1042.      Compare  *  Supra^  §  1048.    Atty.-Gen.  r. 

Rogers  Locomotive,  &c.  Works  v.  Mid  Kent  Ry.  Co.,  L.  R.  SCh.  100; 

Erie  Ry.  Co.,  20  N.  J.  Eq.  379;  Buck  Mountain  Coal  Co.  v.  Lehigh 

Southern  Express  Co.  v.  St.  Louis,  Coal,  &o.  Co.,  50  Pa.  St.  01. 

&c.  Ry.  Co.,  10  Fed.  Rep.  210,  860.  Compare  People  v.  Albany,  &c. 

The  latter   case  was  reversed  by  R.  R.  Co.,  24  N.  Y.  261.    The  opin- 

the  Supreme  Court,  without  pass-  ion  expressed  by  Wright,  J.,  in  this 

ing  upon  the  question  of  practice,  case,  that  a  railroad  company  is 

Supra^  §  1118.  under  no  obligation  to  operate  its 

It  is  clear  that  a  private  individ-  railroad,  was  disapproved  of  by  the 

ual  cannot  sue  to  redress  an  injury  majority  of  the  judges,  and  is  clearly 

to  the  public  in  general.    See  Shack-  erroneous. 

ley  V,  Eastern  R.  R.  Co.,  08  Mass.  *  Be  Mechanics'  Society,  81  La. 

03;  Buck  Mountain  Coal  Co.  v.  Le-  Ann.  627;  Erie,  &c.  R.  R.  Co.  v. 

high  Coal,  &c.  Co.,  50  Pa.  St.  01;  Casey,  26  Pa.  St.  287,  807. 

McCann  v.  Nashville   R.  R.  Co.,  «  People  t;.  New  York,  &o.  R.  R. 

2  Tenn.  Ch.  778;  supra,  §  1041.  Co.,  28  Hun,  643,  552. 
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delivering  the  opinion  of  the  court,  said :  ^^  The  writ  of  man- 
damus has  been  awarded  to  compel  a  company  to  operate 
its  road  as  one  continuous  line ;  ^  to  compel  the  running  of 
passenger  trains  to  the  terminus  of  the  road ;  ^  to  compel  the 
company  to  make  fences  and  cattle  guards  ;^  to  compel  it  to 
build  a  bridge;^  to  compel  it  to  construct  its  road  across 
streams,  so  as  not  to  interfere  with  navigation ;  ^  to  compel  it 
to  run  daily  trains ;  ^  to  compel  the  delivery  of  grain  at  a  par- 
ticular elevator ;  ^  to  compel  the  completion  of  its  road ;  ^  to 
compel  the  grading  of  its  track  so  as  to  make  crossings  con- 
venient and  useful;*  to  compel  the  re-establishment  of  an 
abandoned  station ;  ^^  to  compel  the  replacement  of  a  track 
taken  up  in  violation  of  its  charter;  ^  to  prevent  the  abandon- 
ment of  a  road  once  completed ;  ^^  and  to  compel  a  company 
to  exercise  its  franchises.^  These  are  express  or  implied  obli- 
gations arising  from  the  charters  of  the  railroad  companies, 
but  not  more  so  than  the  duty  to  carry  freight  and  passen- 
gers. That  duty  is,  indeed,  the  ultima  ratio  of  their  exist- 
ence,— the  great  and  sole  public  good  for  the  attainment  and 
accomplishment  of  which  all  the  other  powers  and  duties  are 
given  or  imposed.  •  .  •  We  cannot  bring  our  minds  to  en- 
tertain a  doubt  that  a  railroad  corporation  is  compellable  by 
mandamus  to  exercise  its  duties  as  a  carrier  of  freight  and 
passengers." 

§  1134.    Whan  a  Mandamus  wlU  not  be  granted.  —  There  are 
many  cases,  however,  where  the  performance  of  a  public  duty 

^  Union  Pacific  R.  R.  Co.  v.  Hall,        *  Fanners'  Loan,  &c.  Co.  v.  Hen- 

91  U.  S.  843;  8  Dill.  615;  4  Dill,  ning,  17  Am.  L.  Reg.  (n.  s.)  260. 
479.  *  People  o.  Dutchess,  &c.  R.  R. 

•  State  V.  Hartford,  &o.  R.  R.  Co.,  68  N.  Y.  152;  New  York,  &c. 
Co.,  29  Conn.  588.  R.  R.  Co.  v.  People,  12  Hun,  195; 

•  People  V.  Rochester,  &c.  Ry.  74  N.  Y.  802;  Indianapolis,  &o.  R. 
Co.,  14  Hun,  878;  76  N.  Y.  294.  R  Co.  v.  State,  87  Ind.  489. 

4  People  V.  Boston,  &o.  R.  R.  Co.  ^o  State  v.  New  Haven,  &o.  Ry. 

70  N.  Y.  569.  Co.,  87  Conn.  154. 

■  State  0.  Northeastern  R.  R.  Ca,  "  Rex  o.  Severn,  &o.  Ry.  Co.,  2 

9  Rich.  247.  B.  &  Aid.  646. 

•  Re  New  Brunswick,   &o.  Ry.  ^'  Taloott  v.  Pine  Grove,  1  Flipp. 
Co.,  1  P.  &  B.  (N.  B.)  667.  146. 

V  Chicago,  &o.  Ry.  Co.  v.  People,      ^  People  v.  Albany,  &c.  R.  R.  Co., 
66  HL  866.  24  N.  Y.  261. 
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by  a  corporation  cannot  be  compelled  by  writ  of  mandamos, 
though  the  duty  itself  be  clear.  The  propriety  of  issuing  the 
writ  of  mandamus  depends  in  part  upon  the  character  of  the 
acts  to  be  enforced.  A  court  should  never  attempt  to  com- 
pel the  specific  performance  of  an  obligation,  where  it  is  ap- 
parent that  the  attempt  would  prove  unavailing.  And  hence 
the  writ  of  mandamus  should  not,  as  a  rule,  be  issued  in  order 
to  enforce  the  performance  of  a  duty  involving  the  exercise 
of  a  large  measure  of  good  faith  and  discretion  on  the  part  of 
the  obligor.^ 

It  may  be  doubted,  therefore,  whether  it  be  a  rule  appli- 
cable in  all  cases,  that  the  courts  will  compel  a  railroad  com- 
pany to  operate  its  line  of  road,  even  though  the  duty  of  the 
company  be  clear.  The  difficulty  of  supervising  unwilling 
agents  in  the  performance  of  a  continuing  duty  of  so  compli- 
cated a  nature  as  that  of  properly  managing  a  railroad,  involv- 
ing the  exercise  of  a  large  amount  of  discretion  and  technical 
skill,  would  in  many  cases  prove  a  serious  obstacle  in  the  way 
of  such  an  attempt.  Whether  a  writ  of  mandamus  shall  be 
issued,  is  in  every  case  a  matter  resting  largely  in  the  discre- 
tion of  the  court,  and  depends  upon  all  the  surrounding  facts 
and  circumstances.^ 

§  1186.  Where  a  Remedy  may  be  obtained  by  an  Action  for 
Damages.  —  The  writ  of  mandamus  will  not  be  granted  on  the 

^  <*  It  is  a  fundamental  principle  1  H.  &  M.  468;  Johnson  e.  Shrews- 

of  the  law  of  mandamus,  that  the  bury,  &c.  Ry.  Co.,  3  De  6.,  M.  &G. 

writ  will  never  be  granted  in  oases  914 ;  McCann  v,  Nashville  R.  R.  Co., 

where,  if   issued,  it  would  prore  2  Tenn.  Ch.  775;  Atlanta,  &c.  R.  R. 

unavailing/'    High  on  Mandamus,  Co.  v,  Speer,  32  6a.  550,  553.    See 

§  14.  also  Dedaware,  &c.  R.  R.   Co.  p. 

*  It  has  been  decided  repeatedly,  Erie  Ry.  Co.,  21  N.  J.  £q.  803 

that  specific  performance  of  a  con-  Marble  Co.  v.  Ripley,  10  Wall.  858 

tract  to  operate  a  railroad  will  not  Blackett  v.  Bates,  L.  R-  1  Ch.  117 

be  decreed  in  equity,  on  account  of  Hood  v.  Northeastern  Ry.  Co.,  L.  R. 

the  inability  of  a  court  to  enforce  8  £q.  666;  L.  R.  5  Ch.  525. 
the  proper  performance  of  such  a        In  Rex  p.  Severn,  &o.  Ry.  Co., 

decree.    Port  Clinton  R.  R.  Co.  v.  2  B.  &  Aid.  646,  a  writ  of  mandamus 

Cleveland,  &c.  R.  R.  Co.,  13  Ohio  St.  was  granted  to  compel  a  company  to 

544,  540 ;  Blanchard  v.  Detroit,  &0.  lay  down  its  tracks,  which  had  been 

R.  R.  Co.,  31  Mich.  54,  and  cases  torn  up,  but  not  to  compel  the  com- 

cited;  Feto  v.  Brighton,  &o.  Ry.  Co.*  pany  to  maintain  the  road. 
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relation  of  a  private  individtial,  if  there  is  an  adequate  remedy 
by  an  action  for  damages.  Hence,  if  a  railroad  company  vio- 
lates its  common  law  duty  as  common  carrier  for  hire,  by 
refusing  to  carry,  on  payment  of  the  proper  charges,  a  writ  of 
mandamus  will  not,  as  a  rule,  be  granted ;  for  adequate  re- 
dress can  usually  be  obtained  in  an  action  for  damages. 

This  was  the  decision  in  the  case  of  People  v.  New  York 
Central  Railroad  Company.^  Daniels,  J*,  delivering  the 
opinion  of  the  court,  said :  *^  The  object  of  this  writ  is  to 
enforce  and  protect  legal  rights  existing  without  any  other 
appropriate  or  adequate  remedy.  It  is  resorted  to  for  the 
purpose  of  preventing  a  failure  of  justice,  and  not  as  a 
substitute  for  a  well-defined  legal  action.  For  that  reason 
alone,  while  the  relator  has  a  clear  right  to  have  his  prop- 
erty carried  on  the  terms  with  which  he  offered  compliance, 
and  has  been  injured  by  the  refusal  of  the  defendant  and 
its  officers  to  receive  and  transport  it,  this  appeal  cannot 
be  sustained." 

However,  if  a  railroad  company  should  neglect  to  operato 
its  road  at  all,  or  should  systematically  refuse  to  transport 
passengers  or  freight  on  reasonable  terms,  this  would  be  an 
injury  to  the  public  in  general,  and  under  these  circum- 
stances a  writ  of  mandamus  should  be  granted,  at  the 
suit  of  the  State,  to  compel  the  corporation  to  perform  its 
public  duties.^ 

§  1136.  Remedy  where  a  Railroad  Company  wrone;ftiUy  re- 
fuses to  oonstmot  Its  Railroad.  —  If  a  railroad  company  should 
attempt  to  construct  a  railroad  which  it  has  no  authority  to 

^  People  V.  New  York,  &o.  R.  B.  on  account   of  a    depreciation   of 

Co.,  22  Han,  588,  540.     Ex  parte  the  plaintiff's  property  caused  by 

Robins,  7  Dowl.  P.  C.  566.    CSom-  the  wrongful  abandonment  by  the 

pare  State  v.  Delaware,  &c.  R.  R.  company  of  a  portion  of  its  Une  of 

Co.  (Supreme  Ct.  of  N.  J.,  Feb.  26,  road,  in  the  absence  of  a  contract 

1886),  88  Alb.  L.  J.  245.  between  the  company  and  the  plain- 

*  People  V.  New  York,  &o.  B.  B.  tifi  that  the  former  would  continue 

28  Hun,  548.  to  maintain  its  road  and  run  its 

In  Kinealy  v,  St.  Louis,  &c.  By.  trains.    Martindale  v,  Kansas  City, 

Co.,  60  Mo.  658,  it   was   decided  &c.  B.  B.  Co.,  60  Mo.  510;  Currier 

that  an  action  for  damages  would  v.  Concord  B.  B.  Co.,  48  N.  H. 

not  lie  against  a  railroad  company  826. 
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construct,  or  if  it  should  neglect  to  construct  the  railroad 
which  its  charter  expressly  or  impliedly  requires  it  to  con- 
struct, the  State  may  revoke  the  company's  franchises,  or 
restrain  its  unauthorized  action.  A  grant  of  public  aid  to 
the  company  may  likewise  be  annulled. 

But,  although  a  railroad  company  be  under  an  obligation 
to  the  State  to  construct  the  whole  of  its  road,  as  well  as  to 
operate  it  after  it  has  been  built,  it  is  questionable  whether 
a  court  should  undertake  to  enforce  the  performance  of  an 
obligation  of  this  character  by  writ  of  mandamus;  for  the 
proper  construction  of  a  railroad  would  necessarily  involve 
the  exercise  of  much  technical  skill  and  judgment,  and  de- 
pend largely  upon  the  good  faith  of  the  parties  directing 
the  work.^ 

^  It  has  frequently  been  decided  v.  Wythes,  5  De  G.,  M.  &  6.  880; 
that  a  coart  of  eqaity  will  not  nn-  Ranger  v.  Great  Western  Ry.  Co., 
dertake  to  enforce  specific  perform-  1  £ng.  Ry.  Gas.  51. 
ance  of  a  contract  to  construct  and  In  Wheatley  v.  Westminster,  &c. 
equip  a  railroad.  Ross  o.  Union  Coal  Co.,  L.  R.  9  Eq.  652,  Malins, 
Pacific  Ry.  Co.,  1  Woolw.  26 ;  Fallon  Y.  C,  said:  <«  I  take  it  that  nothing 
V.  Railroad  Co.,  1  Dill.  121;  Dan-  is  more  clear  than  this:  that  this 
forth  V.  Philadelphia,  &c.  Ry.  Co.,  court  will  not  undertake  either  the 
SO  N.  J.  £q.  12,  and  cases  collected  construction  of  a  railway,  the  man- 
in  reporter's  note;  Heathcote  v,  agement  of  a  brewery,  or  the  man- 
North  Staffordshire  Ry.  Co.,  20  agement  of  a  colliery,  or  anything 
L.  J.  Ch.  82;  South  Wales  Ry.  Co.  of  the  kind." 
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A. 

ABANDONMENT, 

of  subscription  list  by  mataal  consent,  68. 

of  business  of  corporation,  412,  418,  419. 

of  business,  effect  on  liability  of  shareholders,  151. 

of  raihroad,  419, 1116, 1119.    See  Dutiks  to  the  Public. 
ABATEMENT, 

of  actions  by  dissolution  of  corporation,  1081. 

corporate  existence  put  in  issue  by  plea  in,  772, 773. 
ABUSE, 

of  franchises,  see  Dissolution. 

of  powers  by  agents,  see  Yaliditt  of  Corporats  Acts. 
ACCEPTANCE, 

of  charter,  21-28,  25,  26,  40. 

of  alteration  of  charter,  see  Alteratioit  of  Charter. 

of  subscription  for  shares,  see  Subscription  for  Shares. 

of  transfer  of  shares,  222,  228. 

of  grant  of  property  to  corporation,  629,  708a. 

by  agent,  of  appointment  to  office,  604. 

ACCOMMODATION, 

credit  of  corporation  cannot  be  lent  for,  889,  428. 

paper,  when  binding  upon  corporation,  597,  602. 

issued  to  corporation,  may  be  sold  by  it^  842  note. 
ACCOUNT, 

for  property  or  funds  received  under  void  agreement,  714-724.    See 
Validity  of  Corporate  Acts,  HI.  G. 

by  agents  receiving  profits  at  expense  of  company,  525. 

ACQUIESCENCE.    See  Ratification  and  Acquiescence. 
ACTS  OF  THE  LEGISLATURE.    See  also  Statutes. 

incorporation  laws,  see  Incorporation  Laws. 

construction  of,  see  Construction  of  Charter8, 

constitutionality  of,  see  Leoislatiyb  Control. 
ACTION.    See  Suits;  Remedies. 
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ADJOURNED  MEETINGS, 

of  shareholders,  489. 
ADMINISTRATOR.    See  Exscutorb  and  Adhinistratobs. 

ADMISSIONS, 

when  admiflsible  in  evidence,  see  Proof. 

AGENTS, 

responsibility  of  a  corporation  for  the  acts  of,  see  Validitt  or 

Corporate  Acts,  I. 
promoters,  see  Promoters. 
directors,  see  Directors. 
ratification  of  acts  of,  see  Ratification. 
implied  power  of  appointing,  608. 
how  appointment  may  be  made,  504. 
formalities  of  appointment  when  necessary,  583,  676. 
informal  appointment,  when  immaterial,  686-640. 
qualifications,  when  necessary,  505-507. 
by-law  requiring  security  from,  402. 
de  facto  officers,  548  a,  686-640. 

scope  of  authority  how  determined, — general  role,  509,  590. 

authority  limited  by  the  dharter,  579. 

authority  conferred  by  charter  cannot  be  impaired,  511. 

powers  are  delegated  by  the  shareholders,  515. 

fiduciary  relation  of  managing  agents,  516. 

cannot  represent  corporation  in  dealing  with  themselves,  508,  517- 

527. 
cannot  use  their  powers  for  their  own  profit,  517-519,  525. 
interest  in  other  company,  when  a  disqualification,  520,  521. 
cannot  represent  both  parties  to  a  transaction,  528-530. 
may  deal  with  company  if  represented  by  other  agents,  521,  527, 

530. 
light  of  corporation  to  repudiate  unauthorized  transactions,  522. 
whether  transactions  unauthorized  by  reason  of  personal  interest 

are  '*  void  or  voidable,"  523,  524. 
remedies  of  corporation  where  agents  violate  their  duty,  525. 
powers  of  directors,  510-515.     See  Directors. 
powers  of  president,  537,  538.     See  President. 
powers  of  cashiers,  539,  540.     See  Cashier. 
powers  of  agents  accepting  subscriptions  for  shares,  64,  66, 102, 

103. 
powers  of  agents  receiving  subscriptions  on  special  teims,  83-86. 
powers  of  managing  agent  of  a  mine,  509. 
power  to  act  in  foreign  States,  359-361,  958,  963. 
power  to  regulate  transfer  of  shares,  164,  165. 
power  to  sue  in  name  of  corporation,  233-240. 
power  to  receive  service  of  process,  979-983. 
power  to  make  preferences  among  creditors,  802-805, 
delegation  of  authority,  534-536. 
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AGfiNT^  —  eoruinued. 

aippointment  of  subordinate  agents,  684-586. 

admissions  and  declarations  of  agents,  where'  admissible  in  evi- 
dence, 540  a. 

notice  to  agents,  540  b,  540  e. 

revocation  of  powers  of,  541. 

remoyal  from  office,  541-544. 

liability  of  corporation  for  acts  of,  see  Validity  or  Cobfobatb 
Acts,  I. 

liability  of  agents  to  the  corporation,  550-562. 

remedies  of  the  corporation  against,  525. 

liability  to  shareholders  at  common  law,  565-567. 

liability  to  creditors  at  common  law,  568. 

of  insolvent  corporation,  liability  to  creditors,  787,  788,  795,  796. 

liability  to  creditors  under  statutes,  906-911. 

liability  for  torts,  569-574. 

liability  for  misappropriation  of  funds  deposited  with  corporation, 
569. 

liability  for  false  representations,  570-574. 

liability  for  issuing  false  reports  and  certificates,  578,  574* 

AGGBEGATE  CORPORATION, 

distinguished  from  corporation  sole,  2. 

ALLOTMENT  OF  SHARES, 
where  required,  58,  78. 
under  English  Companies  Acts,  70. 
agents  cannot  delegate  power  of,  64,  586. 

ALTERATION, 

of  subscription  for  shares,  77  note. 

of  articles  of  association  after  subscription,  62,  68. 

of  business,  directors  cannot  make,  if  radical,  512. 

ALTERATION  OF  CHARTER, 

power  of  the  legislature  to  make,  1044-1090.    See  Legislative 

CONTBOL,  I. 

effect  of  reservation  of  power  to  make,  404-406, 1098.    See  Leoxs- 

rjkiTVE  Control,  IL 
not  impliedly  authorized,  895-401. 
of  foreign  corporation,  1059. 
contrary  authorities  criticised,  402,  408. 
majority  cannot  make,  645. 
applications  to  the  legislature  for,  295-801,  897. 
contracts  in  anticipation  of,  not  authorized,  898. 
when  a  ground  for  rescinding  membership,  119-121. 
authorized  if  provided  for  in  charter,  407. 
ratification  by  the  shareholders,  628. 
creditors  cannot  prevent,  807. 
grant  of  new  franchises  is  not,  899, 1088. 
VOL.  XX.  ^  86 
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ALTERATION  OF  CHARTER, —  cotUtnu^d. 

discharge  from  obligation  to  State  is  not,  400,  1084. 

general  legislation  is  not,  401. 

repeal  of  law  incorporated  in  charter  is  not,  1081,  1082. 
AMALGAMATION.    See  Consolidation. 

AMENDMENT  OF  CHARTER.     See  Alteration  of  Chabtbb 
APPLICATION  TO  THE  LEGISLATURE, 

for  alteration  of  charter  when  restrained,  205-301,  397. 
APPLICATION  FOR  SHARES, 

contract  when  complete  by  allotment,  70. 
APPOINTMENT  OF  AGENTS.    See  Aoknts;  Directors. 
APPORTIONMENT, 

of  shares  among  subscribers,  26,  66. 
ARTICLES  OF  ASSOCIATION.     See  Charters. 

form  of,  and  designation  of  purposes,  27,  320  note. 

necessity  of  filing,  27. 

unauthorized  provisions  do  not  vitiate,  32. 

alteration  before  incorporation  discharges  subscribers,  62,  63. 

construction  of,  318,  320  note.     See  Construction  of  Chab« 

TERS. 

parties  dealing  with  corporation  must  take  notice  of,  69L 
ASSAULT  AND  BATTERY, 

liability  of  corporation  for,  727. 
ASSENT, 

of  subscriber  necessary  to  subscription,  62,  63. 

of  shareholders  to  corporate  act,  effect  of,  228. 

ASSESSMENTS.    See  Calls;  Liability  of  Shareholders. 
ASSETS, 

rights  of  creditors  against,  see  Creditors. 

distribution  of,  see  Winding  Up;  Dissolution. 
ASSIGNEE,  STATUTORY.    See  Receivers. 

of  foreign  corporation  recognized,  088. 

of  insolvent  corporation,  powers,  819,  822,  868,  869. 

of  shareholder  not  liable  as  shareholder,  159  note. 
ASSIGNMENT, 

of  shares  or  certificates,  see  Transfer  of  Shares;  Sales. 

of  negotiable  obligations  of  corporation,  602,  603. 

of  non-negotiable  obligations,  604. 

by  corporation,  of  liability  of  shareholders,  819. 

by  corporation,  for  benefit  of  creditors,  802-805. 
ASSOCIATES, 

when  grantees  of  charter  need  not  take,  26. 
ATTACHMENT, 

of  shares  after  assignment  of  certificates,  196-199. 

of  shares  in  foreign  corporation,  977  note. 

of  assets  of  insolvent  corporation,  864. 
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ATTACHMENT,  —  conUnued. 

of  liability  of  shareholders  to  corporation,  819. 

foreign  corporation  may  be  garnishee,  977  note. 
ATTORNEY, 

at  law,  who  may  employ,  536. 
.  power  under  seal  unnecessary,  888. 

to  transfer  shares,  who  may  act  as,  172. 
ATTORNEY-GENERAL. 

when  entitled  to  equitable  remedies  against  corporation,  1041, 
1048. 

when  entitled  to  judgment  of  dissolution,  see  Dissolution. 


B. 

BANKS  AND  BANKING, 

as  to  national  banks,  see  National  Banks. 
as  to  savings  banks,  see  Savings  Banks. 
powers  of  agents,  see  Agents  ;  Cashier. 
judicial  notice  taken  of  the  banking  business,  882. 
banks  may  borrow  and  lend  and  execute  securities,  888. 
what  property  banks  may  acquire,  886. 
place  of  business  of,  360,  387. 
special  deposits  by,  388,  540. 
collections  by,  389. 

accommodation  indorsements  unauthorized,  889. 
effect  of  restraining  law,  670. 
State  banks,  whether  public  or  private,  8. 
suspension  of  payments  a  cause  for  dissolution,  1026,  1027. 
laws  regulating,  constitutional,  1072. 

laws  providing  for  winding  up  insolvent  banks  constitutional, 
1077. 
BANKRUPTCY.    See  Winding  Up. 

corporation  may  be  petitioning  creditor,  857. 

whether  directors  can  file  petition  in,  518. 

of  corporation  does  not  dissolve,  1010,  1018  note. 

of  director,  vacates  office,  when,  542  note,  506. 

of  shareholders,  effect  on  right  to  vote,  488. 

of  corporation,  rights  of  creditors,  see  Creditobs. 

BEQUEST.    See  Devise. 

to  corporation  of  shares  in  itself,  114. 

of  *'  income  and  profits  "  of  shares,  see  Gbants  op  Incoicb  and 
Profits  of  Shares. 
BILLS  AND  NOTES.    See  Negotiable  Instbuuents. 
BOARD  OF  DIRECTORS.    See  Directors. 

meetings  of,  see  Meetings  of  Dibbctobb. 
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BONA  FIDE  PURCHASER, 

of  certificate  for  shares,  see  Cebtificate  for  Sharks. 

of  negotiable  instruments,  see  Negotiable  Instrumentb. 

excess  of  charter,  when  not  a  defence  against,  see  Yaliditt  or 
Corporate  Acts,  I.  B,  in.  D. 
BONDS, 

of  corporation,  when  negotiable,  341. 

of  monicipality,  rights  of  purchasers,  612-615. 
BOOKS  OF  CORPORATIONS.    See  Proof. 

right  of  shareholders  to  examine,  473. 

when  evidence  against  the  corporation,  640  a,  note. 

when  evidence  of  acceptance  of  charter,  40. 

when  evidence  of  subscriptions,  75,  76. 

subscription  on  stock-books,  see  Subscriptiok  for  Shares. 

transfer  of  shares  on,  see  Transfer  of  Shares. 

BORROWING  MONET,  , 

implied  right  of  corporation  to  borrow,  842,  343,  347. 
construction  of  limitations  upon  the  right,  344,  345. 
by  banks,  383.     See  Banks  and  Banking. 
liability  where  authority  is  limited  to  a  gross  sum,  600,  601. 
liability  for  unauthorized  loans,  695,  716,  717.    See  also  Yaijditt 
OF  Corporate  Acts. 

BURDEN  OF  PROOF.    See  Presumptions  ;  Proof. 

BUSINESS, 

how  the  business  of  a  corporation  may  be  carried  on,  see  Construc- 
tion OF  Charters. 

when  subscription  of  capital  is  a  condition  precedent  to  right  to 
begin,  408-410. 

winding  up,  see  Winding  Up. 
BY-LAWS, 

the  power  of  mskking,  491. 

how  adopted,  498. 

of  public  and  private  corporations  distinguished,  491,  596. 

published  rules  and  regulations  distinguished  from,  601. 

what  by-laws  are  valid,  492,  493. 

regulating  manner  of  holding  meetings,  487. 

regulating  manner  of  transferring  shares,  164,  168, 197. 

reserving  lien  on  shares,  201,  203. 

regulating  and  prescribing  qualifications  of  agents,  492. 

giving  right  to  vote  by  proxy,  486. 

what  by-laws  are  invalid,  494-496. 

construction  of  by-laws,  497. 

repeal  of  by-laws,  499,  492  note. 

upon  whom  binding,  500. 

confer  no  rights  on  strangers,  600. 

whether  directors  and  shareholders  deemed  to  have  notioe  of,  600<i. 

when  notice  must  be  taken  of,  593-^95. 
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CALL, 

of  meeting  of  shaieholden,  480,  481. 

CALLS» 

the  neoesaity  of,  to  charge  ehareholdera,  148. 

not  neoessaiy  where  time  of  payment  fixed,  144, 149. 

not  necessary  to  fix  liability  to  creditors,  821,  822. 

who  can  make,  145. 

power  to  make,  cannot  be  del^^ated,  145,  586. 

amount  and  time  of,  146. 

notice  of,  147,  154. 

discretion  of  directors  as  to  amount  of,  150,  151,  243. 

onauthorized,  whether  shareholders  liable  to  pay,  150-155. 

remedy  of  shareholder  where  call  unauthorized,  150,  279. 

must  be  fair  to  all  shareholders,  154,  279. 

if  unauthorized,  cannot  be  ratified  by  corporation,  155. 

liability  for,  after  a  transfer  of  shares,  161. 

waiyer  of,  157. 

proceedings  to  recover,  —  proofs,  158. 

CANCELLATION    OF    SHARES.      See    Subscbiption    fob 
Shabbb,  IV. 
nature  and  effect  of,  111. 

distinguished  from  cancellation  of  certificate.  111. 
not  authorized,  general  rule,  109. 
differs  from  rescission  of  contract  to  purchase,  110,  118. 
purchase  of  shares  by  the  corporation  amounts  to,  112-114* 
when  a  corporation  may  accept  shares  in  itself,  114. 
authorized  when  the  result  of  a  compromise,  114. 
violation  of  charter  not  a  cause  for,  115-117. 
alteration  of  charter,  when  a  cause  of,  119, 120. 
effect  of  alteration  of  charter  under  reserved  power,  121. 
invalid  as  to  creditors,  841. 

statutory  liability  to  creditors  not  discharged  by,  891  note, 
of  certificates  for  shares,  see  Ckbtificatb  fob  Shabes. 

CAPITAL  STOCK, 

object  of  fixing  amount,  137,  781. 

increase  or  reduction  not  impliedly  authorized,  434. 

subscription  of  whole  amount,  when  necessary,  29,137-142,408-410. 

payment  of,  425-429. 

unauthorized  issue  as  paid  up,  causes  of  action,  286-290. 

reduction  of,  see  Rrductiok  of  Capital  Stock. 

increase  of,  see  Ingbeasb  of  Capital  Stock. 

liability  of  shareholders  to  contribute  capital,  see  Liabilitt  of 

Shabbholdbbs. 
rights  of  creditors  as  to,  see  Cbbditobs. 
distribution  of,  see  Dividsiv^ds  ;  Winding  Up. 
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CABRIERS.    See  Railroad  Companies. 
duties  of,  at  common  law,  1117. 

CASHIER, 

of  bank,  powers  of,  539, 540,  698  note. 

where  authority  of,  may  be  assumed,  587,  598,  597. 

CAUSE  OF  ACTION.    See  Rsmedibs. 
of  shareholders,  see  Sharbholdbbs. 
against  agents,  see  Agents. 

CERTIFICATES  FOR  SHARES, 

legal  character  of,  185,  186,  198,  200,  220. 

need  not  be  under  seal,  338  note. 

liability  of  corporation  issuing,  186,  600,  605. 

liability  of  agents  issuing  fraudulent,  187,  574. 

lost  or  destroyed  certificates,  188. 

assignment  of  shares  by  indorsement  of,  185. 

indorsement  of,  a  warranty  of  genuineness,  191. 

effect  of  assignment  of,  189,  195. 

rights  of  bona  fide  purdiasers,  190,  608,  836. 

effect  of  power  of  attorney  indorsed  in  blank,  192. 

rights  of  creditors  of  shareholders  on  books  after  assignmeDt  of  cer- 
tificate, 193-200. 

rights  of  attaching  creditors  of  assignor,  196-199. 

execution  against  shares  after  assignment,  200. 

right  of  shareholder  to  have,  472. 

remedy  where  corporation  refuses  to  issue,  212-221,  236. 

agent  refusing,  not  liable  to  shareholder,  565. 

not  necessary  to  make  subscriber  shareholder,  56. 

not  necessary  to  effect  transfer  of  shares,  173. 

tender  of,  when  necessary,  61,  148. 

production  not  necessary  before  payment  of  dividends,  162, 170. 

surrender  necessary  before  transfer,  172. 

notice  of  rights  of  equitable  owners,  181-184. 

miauthorized  issue  as  paid  up,  rights  of  innocent  purchaserBy  603, 
836. 

issue  as  paid  up,  equities  of  creditors,  see  Creditors. 

issue  as  paid  up,  equities  of  shareholders,  306. 

issue  as  paid  up  for  less  than  value,  causes  of  action  resulting  from, 
286-290. 

when  unauthorized  issue  may  be  restrained,  276. 

issued  in  excess  of  authorized  capital,  rights  of  holder,  683,  761. 

liability  of  corporation  for  unauthorized  issue  of,  600,  605. 

statute  prohibiting  issue  except  on  prescribed  condition,  679. 

CERTIFICATE  OF  INCORPORATION, 

when  necessar}',  27,  30,  67. 
power  of  officer  to  refuse,  15,  27. 
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CHANCERY.    See  Equity. 

CHARGES, 

ooDstitationality  of  laws  regnlatiDg,  1074-1075  d,  1004. 
of  railroad  companies  must  be  reasonable,  1117. 
unjust  discrimination  as  to,  1117. 
yalidity  of  pooling  arrangements  as  to,  lldO,  1131. 

CHARITABLE  CORPORATION, 

meaning  of  term,  4. 

not  composed  of  shareholders,  34. 

ratification  of  acts  of  agents  of,  621. 

functions  of  charter  of,  10^6,  1049. 

oonstitutionality  of  laws  altering  purposes  of,  1045, 1046, 1049. 

CHARTER  OF  CORPORATION, 

meaning  of  term,  318,  967. 

functions  of,  1046-1050. 

who  can  grant,  8-17.    See  Formation  of  Cobfobatiovb* 

constitutionality  of  grant  of,  10-16,  759,  760. 

conditions  of  grant  of,  27. 

what  operates  as  a  grant  of,  18, 19. 

acceptance  of,  21-23. 

construction  of,  see  Construction  of  Charters. 

of  company  incorporated  in  several  States,  997. 

power  to  transfer  or  mortgage,  928.    See  Franchises. 

obtained  by  fraud,  yalidity  of,  769. 

forfeiture  or  expiration  of,  see  Dissolution. 

alteration  of,  see  Alteration  of  Charters. 

legislation  impairing,  see  Legislative  Control  I. 

reservation  of  power  over,  see  Legislative  Control  II. 

judicial  notice  when  taken  of,  38,  39. 

party  dealing  with  corporation  must  take  notice  of,  591, 595. 

CHATTELS, 

certificates  for  shares  are,  193,  200,  226. 

CHOSES  IN  ACTION, 

shares  are,  193,  200,  225. 

CHURCH.    See  Religious  Corporations. 

CITIZENSHIP, 

of  subscribers  for  shares  immaterial,  35. 
corporation  not  entitled  to  rights  and  immunities  of,  970. 
of  corporations  with  respect  to  federal  courts,  see  United  States 
Courts. 

CIVIL  CORPORATION, 
meaning  of  term,  4. 

CLUB, 

construction  of  charter  of,  320,  note, 
expulsion  for  violating  by-law  of,  493,  277. 
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COLLATERAL  TRANSACTIONS, 

to  corporate  basiness,  when  authorized,  864,  867,  868. 

COLORABLE  SUBSCRIPTIONS.    See  Fictitious  Sobbcbiftiohb. 

COMBINATION, 

among  shareholders  to  control  management,  477. 

among  railroad  companies  to  prevent  competition,  1130, 1181* 

COMITY  AMONG  STATES, 

as  to  foreign  companies,  see  Forbioit  Corporations. 

COMMERCE  AMONG  STATES, 

laws  regulating  foreign  corporation  when  an  interference  with,  972* 

974  a. 
laws  regulating  charges  of  railroad  company,  1075  (f. 

COMMISSIONERS, 

receiving  subscriptions  for  shares,  powers,  64,  66,  83. 
receiving  subscriptions,  representations  by,  102. 

COMMITTEE, 

appointment  of,  by  directors,  584,  635. 

COMMON  CARRIERS.    See  Railroad  Compakibs. 
duties  of,  1117. 
remedies  for  breach  of  duty  by,  1185. 

COMPENSATION, 

of  officers,  508. 

for  services  rendered  under  void  contract,  526. 

COMPETITION, 

legality  of  contracts  in  restraint  of,  1181. 

COMPROMISE, 

corporation  may  enter  into,  424,  480. 
discharging  shareholder,  302,  818  note,  841. 

CONDEMNING  LAND.    See  Eminent  Domain. 

CONDITIONAL   SUBSCRIPTIONS.      See   Subscriptions  fon 
Shares,  n. 

CONDITION  PRECEDENT, 

to  right  of  forming  corporation,  see  Formation  of  Corporations. 
to  right  of  forming  corporation,  effect  of  failure  to  perfoim,  see 

Illegal  Incorporation. 
to  right  of  commencing  business  distinguished,  29,  80,  40S-410. 
to  subscriptions  for  shares,  see  Subscriptions  for  Shares. 
of  contract  to  subscribe  or  purchase  shares,  62. 
to  liability  of  shareholders,  see  Liability  of  Shareholders. 
to  statutory  liability  of  shareholders,  883-885. 

CONDONATION.    See  Ratification. 

CONFESSION  OF  JUDGMENT, 

by  corporation,  when  authorizedy  480. 
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CONGRESS, 

power  to  charter  oorporations,  9. 
character  of  corporations  chartered  by,  984-087. 
may  authorize  Territorial  goyemments  to  charter,  17. 
national  banks  chartered  by,  see  National  Bai^kb. 

COMSIDERATION, 

of  subscription  for  shares,  188. 

of  contract  to  purchase  shares,  184. 

of  grant  of  franchises,  1058,  1054. 

of  contract  under  seal  of  corporation,  841* 

CJONSOLIDATION, 

meaning  of  term,  039. 

authority  to  consolidate  not  implied,  806,  940. 

majority  cannot  effect,  646. 

when  consolidation  is  authorized,  941,  951. 

when  shareholders  may  preyent,  895,  896,  95L 

ratification  by  the  shareholders,  628. 

effect  of  consolidation,  989,  942-957. 

general  character  of  corporations  formed  by,  948. 

under  laws  of  different  States,  1000,  1001. 

statute  authorizing,  is  an  act  of  incorporation,  944,  945. 

franchises  of  corporation  formed  by,  946-949. 

legislatiye  control  under  resenration  of  power  oyer  corporation 

formed  by,  944,  945,  1109. 
duties  to  public  of  corporation  formed  by,  950. 
rights  of  shareholders  in  consolidating  companies,  951. 
property  and  contracts,  how  affected  by,  952-957,  229. 
rights  of  corporation  formed  by,  958,  956. 
rights  of  creditors  how  affected  by,  809,  954-957. 
liability  of  the  consolidated  company,  791,  955. 
equities  of  creditors,  791,  956,  957. 
rights  of  creditors,  when  proyided  for  by  the  charter,  818. 
validity  of  irregular  consolidation,  757,  697. 

CONSTITUTIONAL  LAW, 

constitutionality  of  legislation  affecting  corporationfl,  see  Leoisla- 

TivK  Control. 
limitation  of  power  of  legislature  to  charter  corporations,  10-14. 

See  Formation  of  Corporations. 
prohibition  against  special  and  local  laws,  10-14. 
validity  of  formation  of  corporation  under  unconstitutional  act, 

759, 760,  604. 
grant  of  State  aid  to  corporations,  1114. 
constitutional  rights  of  foreign  corporations,  070-974. 
rights  of  creditors  cannot  be  impaired  by  law,  814-817. 

CONSTRUCTION  OF  CHARTERS, 
definition  of  <*  charter,*'  818. 
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CONSTRUCTION  OF  CRARTERS,  — continued. 
I.  General  rules  of  construction,  816-320. 

articles  of  association  goyemed  by  same  rules,  818,  820  note. 

what  is  implied,  820. 

express  prohibitions,  general  role  of  construction,  821. 

implied  prohibitions,  822. 

prohibition  from  course  of  dealing,  821. 

grants  of  special  franchises,  822. 

presumptions  as  to  charters,  824. 

powers  incidental  to  all  corporations,  826. 

implied  right  of  acquiring  property,  827,  880.     See  Propkbtt. 

provisions  limiting  right  to  acquire  property,  328,  829. 

when  corporation  may  take  by  devise,  881-338. 

when  corporation  may  hold  in  trust,  334. 

transfer  of  property,  when  authorized,  835. 

implied  right  of  contracting,  836.    See  Contracts. 

when  use  of  seal  necessary  838.    See  Seal. 

consequences  of  sealing,  339-Ml. 

right  to  borrow  and  incur  debts,  when  implied,  842,  848, 847.     See 

BoRBOwiNO  Money. 
right  to  incur  debts  after  the  right  to  borrow  has  been  exhauBted, 

344,  345. 
right  of  mortgaging,  when  implied,  846,  847.     See  Mobtgaob. 
mortgages  of  manufacturing  corporations  in  New  York,  848. 
right  to  pledge  property,  847,  849. 
right  to  execute  negotiable  obligations,  850-852.    Sed  Negotiablb 

Instruments. 
the  right  to  use  a  corporate  name,  858.     See  Nak b. 
effect  of  a  misnomer,  854,  355. 
right  to  sue  and  be  sued,  356.     See  Remedies. 
remedies  available  to  a  corporation,  857,  858. 
places  where  a  corporation  may  carry  on  business,  859-861, 958, 968. 

See  Foreign  Corporations;  Place. 
n.     What  transactions  are  authorized,  — general  principles,  862-867  a. 
transaction  not  authorized  merely  because  profitable,  863. 
collateral  and  auxiliary  transactions,  864,  367. 
corporation  may  adapt  itself  to  changes  of  circumstances,  865,*  366. 
surplus  property  may  be  used  or  disposed  of,  367. 
the  right  to  practise  economy,  364-367. 
of  railroad  companies,  see  Railroad  Companies. 
of  banks,  see  Banks  and  Banking. 
of  savings  banks,  see  Savings  Banks. 
bad  debts  may  be  saved,  how,  886,  481,  434. 
what  transactions  are  not  authorized,  —  illustrations,  892, 893,  894. 
transactions  authorized  in  special  instances,  821,  362,  386. 
alteration  of  charter,  when  authorized,  895-407.    See  Altbbatiom 

OF  Chabtebs. 
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CONSTRUCTION  OF  CHARTERS,— cofKinueJ. 

consolidation,  when  authorized,  896,  940,  941,  1099.  Sbb  Con- 
solidation. 

right  to  begin  business,  when  conditional  on  subscription  of  capi- 
tal, 40&-410. 

time  of  existence  of  corporations,  411,  418. 

when  a  corporation  must  be  wound  up  before  expiration  of  charter, 
402. 

discretionary  power  of  majority  to  wind  up,  413,  417. 

distribution  of  assets  on  winding  up,  415-417.    See  Winding  Up. 

abandonment  of  portion  of  business  when  authorized,  419. 

when  purchase  of  whole  business  of  another  company  is  authorized, 
420,  422. 

right  to  form  partnership  not  implied,  421. 

payment  of  gratuities  out  of  corporate  funds,  428,  424. 

accommodation  indorsement  unauthorized,  428. 

guaranty,  when  authorized,  423. 

compromise  authorized,  424,  430. 

what  may  be  received  in  payment  of  capital,  425-429,  386. 

the  use  of  corporate  funds  to  carry  on  legal  proceedings,  430* 

purchase  of  shares  in  other  company,  431,  432. 

subscription  for  shares  in  other  company,  433. 

purchase  of  shares  in  the  corporation,  112-114,  434. 

increase  or  reduction  of  capital  stock,  434« 

payment  of  dividends,  see  Dividends. 

CONTRACTS, 

implied  right  of  corporation  to  enter  into,  886. 

how  a  corporation  may  contract,  337. 

when  a  seal  is  necessary,  338. 

validity  and  proof  of  sealing,  339,  340. 

effect  of  corporate  seal,  whether  consideration  necessary,  841* 

when  authorized,  see  Construction  of  Chabtebs. 

formalities  of,  see  Formalities. 

right  to  borrow,  see  Borrowing  Monet. 

right  to  mortgage,  see  Mortgage. 

right  to  pledge,  see  Pledge. 

right  to  execute  negotiable  paper,  see  Negotiable  Paper. 

of  railroad  companies,  see  Railroad  Companies. 

of  banks,  see  Banks  and  Banking. 

effect  of  illegality,  see  Validity  of  Corporate  Acts,  HI. 

of  corporation  defacto^  750-752.    See  Illegal  Incorporation. 

of  agents  with  the  corporation,  617-527.  See  Agents;  Direc- 
tors. 

of  shareholders,  see  Subscbiptions  fob  Shabes;  Contbact  of 
Membership. 

of  promoters,  547-549. 

whether  **  void  or  voidable,''  524. 
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CONTRACTS,  —  continued, 

obligations  resulting  from  performance  of  yoid  contracts,  714-724. 

ratification  of,  see  Ratification. 

constitutionality  of  laws  impairing,  see  Lboislatiye  Contbol. 

CONTRACT  OF  MEMBERSHIP, 
I.   Greneral  nature  of,  43-46. 

necessity  of,  to  formation  of  corporation,  24,  25. 

assent  of  parties  necessary,  62,  63. 

assent  of  State  as  well  as  subscriber  necessary  to  legal  formation 

of,  736. 
how  formed,  54. 
by  subscription  for  shares,   55,   66.       See   Subscriptiok    fob 

Shares. 
formalities  when  necessary,  67-69. 
conditions  precedent,  57. 
validity  when  formed  without  complying  with  statutory  forms,  73. 

See  Illegal  Incorporation. 
no  consideration  necessary,  133. 
rescission  of,  see  Subscriptions  for  Shares,  IV. 
proof  of,  74-76. 
n.  Distinguished  from  contract  to  subscribe  for  or  purchase  shares, 

46,61. 
contract  to  form  a  corporation,  47-51. 
contract  to  subscribe  in  future  corporation,  49. 
contract  to  purchase  shares,  allotment  unnecessary,  70. 
contract  to  purchase  shares,  consideration  necessary,  184. 
contract  to  purchase  shares,  conditions  precedent,  52. 
novation  of  contract  to  purchase,  169. 
rescission  of  contract  to  purchase  shares,  110,  118. 
contract  to  purchase  shares  means  valid  paid-up  shares,  176, 191. 

CONTRIBUTION, 

among  shareholders,  811-315,  866,  894. 

among  directors  who  have  committed  joint  wrongs,  911. 

CONVERSION, 

of  shares  by  corporation  refusing  transfer,  217. 
of  certificates  for  shares,  226. 

CONVEYANCE.    See  Property. 
by  corporation,  335. 

validity  of,  when  in  excess  of  charter,  707-718.    See  Validitt  of 
Corporate  Acts,  III.  F. 

CORPORATE  POWERS, 

what  acts  are  authorized  by  a  charter,  see  Construction  of  Chah- 

TERS. 

validity  of  acts  in  excess  of  the  charter,  see  Validitt  of  Corpo- 
rate Acts. 
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CORPORATION, 

definition,  1,  18,  825, 1091, 1092. 
different  meanings  of  term,  1-7. 
aggregate  and  sole,  distinguished,  2. 
private  and  public,  distinguished,  3. 
religious,  charitable,  and  civil,  distingoished,  4. 
quasi  corporation,  6. 

nature  of  private  business  corporation,  7. 
compared  with  partnership,  see  Partnership. 
how  formed,  see  Formation  of  Corporations. 
who  constitute,  38,  84. 
who  may  form,  35. 
corporations  by  prescription,  36. 

when  regarded  as  an  entity,  and  when  as  an  association,  227-234. 
foreign,  see  Foreion  Corporations. 
chartered  by  several  States,  991-1001. 
de  facto  and  dejure^  see  Illeoal  Incorporation. 
chartered  by  Congress,  984-987. 
proof  of  existence  of,  see  Proof. 

powers  of,  see  Construction  of  Charters;  Yaliditt  of  Cor- 
PORATB  Acts. 

COURSE  OF  DEALING, 

construction  of.  prohibition  from,  821. 

COURTS.     See  Remedies. 

of  United  States,  see  United  States  Courts. 

CREATION  OF  CORPORATIONS.    See  Formation  of  Corpora- 
tions. 

CREDITORS  OF  CORPORATIONS, 

I.   Rights  of  creditors  with  respect  to  capital  and  assetSf  779-817. 
general  rights  of  creditors  at  law,  779. 
&e  capital  a  trust  fund  in  equity,  780. 
the  capital  held  out  as  security  to,  781. 
DO  rights  acquired  under  by-laws,  500. 

reserved  power  of  corporation  to  use  and  manage  capital,  782,  788. 
power  of  corporation  to  transfer  its  assets,  784,  785,  800. 
insolvency  does  not  destroy  powers  of  management,  786. 
duties  of  corporate  agents  after  insolvency,  787,  788. 
power  to  make  assignments  with  preferences  after  insolvency,  802- 

805. 
withdrawal  of  capital  after  insolvency,  789. 
withdrawal  of  capital  before  insolvency,  785,  790. 
transfer  of  assets  to  another  company,  791,  811-818. 
property  transferred  before  creditor's  claims  arose  cannot  be  taken, 

800. 
creation  of  new  debts  without  receipt  of  value,  792. 
use  of  capital  to  purchase  shares  in  the  corporation,  112-114, 798. 
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CREDITORS  OF  CORPORATIONS,  — corUinued. 

rights  where  assets  haye  been  diverted  to  their  loss,  794. 

rights  against  directors  who  hare  caused  loss  of  assets,  795,  796. 

when  creditors  can  restrain  a  threatened  diveiision  of  assets,  797-799. 

rights  of  persons  dealing  with  corporation  after  a  withdrawal  of 
capital,  800,  801,  824-835. 

creditor  cannot  prevent  dissolution,  806. 

lights  of  creditor  after  dissolution,  1035. 

creditors  cannot  prevent  an  alteration  of  the  charter,  807. 

rights  of  creditors  when  the  character  of  the  company  is  altered, 
807,  810. 

novation,  by  substitution  of  liability  of  other  company,  808,  813. 

rights  of  creditors  after  consolidation,  954-957.     See  Consolida- 
tion. 

nominal  alteration  of  rights  of  creditors  immaterial,  810. 

reorganization  or  revivor  and  its  consequences,  811,  812. 

substitution  of  liability  authorized,  if  provided  by  the  charter,  813. 

what  legislation  impairs  rights  of  creditors,  814-817,  872.     See 
Legislative  Control,  I. 

legislation  under  reservation  of  power  to  alter  the  charter,  817 
See  Legislative  Control. 
n.  Rights  of  creditors  against  shareholders  with  respect  to  payment  ofcc^ 
ital,  818-868. 

the  relation  between  creditors  and  shareholders,  818. 

liability  to  contribute  capital  is  at  law  a  debt  due  the  corporation, 
819. 

liability  to  contribute  capital  is  assets  in  equity,  820. 

liability  unconditional  as  to  creditors,  821-823. 

no  call  necessary, — powers  of  receivers  and  assignees,  821,  822. 

non-subscription  of  entire  capital  not  a  defence,  823. 

effect  of  release  by  corporation  as  to  existing  and  future  creditors, 
824-831,  834. 

when  shares  are  paid  up,  as  to  creditors,  824  et  seq. 

payment  of  shares  in  property  or  services,  825,  826. 

capital  withdrawn  by  shareholders  must  be  restored  for  benefit  of 
future,  as  well  as  existing  creditors,  827. 

liability  for  claims  arising  tcom  torts,  828. 

parties  dealing  with  corporation  may  discharge  shareholders  from 
Uability,  829,  830. 

the  rule  as  to  mining  companies,  830. 

what  amount  of  capital  creditors  can  call  for,  831. 

where  charter  authorizes  shares  to  be  declared  paid  up  on  payment 
of  less  than  par,  831. 

rights  of  creditors  in  respect  to  subsequent  issues  of  shares,  882. 

effect  of  an  increase  or  reduction  of  the  capital  stock,  833. 

cases  in  which  capital  withdrawn  by  shareholders  cannot  be  re- 
covered, 834. 
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CREDITORS  OF  CORPORATIONS,  —  conftnuc^/. 

liability  for  frands  upon  persons  dealing  with  corporation  after 
withdrawal  of  capital,  835. 

effect  of  issue  of  certificates  declaring  shares  to  be  paid  up,  —  lia- 
bility of  purchaser,  836. 

shareholders  not  responsible  for  depreciation  of  capital,  887. 

profits  distributed  among  shareholders  cannot  be  recalled,  888. 

liability  of  shareholders  whose  subscriptions  were  obtained  by 
fraud,  839,  840. 

cancellation  of  shares  or  release  of  subscriptions,  841. 

conditions  of  subscription  which  would  deprive  creditors  of  se- 
curity, 842! 

who  liable  as  shareholders,  848-859. 

unauthorized  subscription,  —  ratification,  843. 

when  subscribers  are  not  liable  to  creditors,  845-851. 

subscribers  on  condition  precedent,  845. 

liability  of  shareholders  of  iUegally  formed  corporation,  755, 748, 749. 
See  Illegal  Incorporation. 

liability  of  holders  of  legally  void  shares,  767,  849. 

effect  of  an  original  issue  of  shares  in  trust  or  as  collateral  se- 
curity, 850,  851. 

shareholders  on  the  stock-books  are  liable,  852,  854. 

liability  of  equitable  owners  of  shares,  853,  854. 

liability  of  person  holding  shares  in  a  fictitious  name  or  name  oi 
a  person  who  is  not  liable,  855. 

effect  of  defective  transfers  and  equitable  assignments  of  shares,  856. 

liability  where  corporation  refuses  to  allow  a  transfer,  856,  note. 

forfeiture  of  shares,  when  a  discharge  from  liability,  857. 

transfer  of  shares,  when  a  discharge  from  liability,  858. 

effect  of  a  transfer  upon  liability  of  a  shareholder  in  an  English 
company,  859. 

Remedies  of  creditors  to  reach  assets,  or  the  liability  of  shareholders 
to  contribute  capital,  860-868. 

equity  of  creditor  to  have  ratable  distribution  in  winding  up,  — set- 
off, 861,  862. 

bow  a  ratable  distribution  may  be  secured,  863. 

creditors'  bills,  864. 

rights  of  execution  and  attachment  creditors  after  insolvency,  864. 

judgment  against  the  corporation  is  conclusive,  865. 

proceedings  against  shareholders  who  have  not  paid  up  their  shares, 
866. 

powers  of  receivers  and  assignees  in  bankruptcy,  822,  867,  868. 
in.  Liability  of  shareholders  to  creditors  under  special  statutory  provisiontf 
869^05. 

general  character  of  the  statutory  liability,  869  et  seq. 

it  arises  by  contract,  870. 

it  may  be  waived  by  contract,  871. 


1122  INDEX. 

[tHB  SBFBRBirOBS  ABB  TO  THB  BBOTIOirB.] 

CREDITORS  OF  CORPORATIONS,  —  conftfiKed. 

it  is  a  contract  liability  under  the  Constitation  and  statates,  872, 
878. 

oonstitationality  of  a  law  diBcharging  shareholders,  814,  816,  872. 

liability  of  shareholders  in  foreign  corporation,  874-^77. 

the  liability  not  a  statutory  penalty,  877. 

the  liability  compared  with  that  of  partners,  878. 

shareholders  are  not  sureties  of  the  corporation,  870. 

construction  of  statutory  provision,  —  the  extent  of  tb6  liability, 
880,  881. 

for  what  <*  debts  "  shareholders  are  liable,  880,  881. 

shareholders  in  national  banks,  882,  902  note. 

judgment  and  execution  against  corporation,  when  a  condition  pre- 
cedent, 888,  884. 

other  conditions  precedent  to  liability,  885,  906. 

what  is  dissolution  within  meaning  of  statute,  1012. 

effect  of  judgment  against  the  corporation,  886,  887. 
\  effect  of  a  transfer  of  shares,  888-891. 

^  liability  of  past  members,  890. 

transfer  after  insolvency  does  not  discharge  liability,  891. 

statutes  authorizing  levy  on  property  of  shareholders,  892. 

proceedings  to  enforce  the  special  individual  liability  of  share- 
holders, 898-905. 

special  remedies  prescribed  by  law,  898. 

equities  to  be  considered  in  enforcing  the  liability,  894. 

when  a  creditor  may  sue  at  law,  895. 

remedy  in  equity  concurrent,  896. 

when  a  creditor  can  insist  on  a  ratable  distribution  in  equity,  807- 
900. 

set-off  by  shareholders,  898. 

when  the  remedy  in  equity  is  exclusive,  899,  900. 

joinder  of  parties,  901-904. 

proceedings  against  shareholders  in  a  foreign  ooiporation,  875,  876, 
884,  904. 

compliance  with  conditions  precedent  must  be  shown,  005. 
rV.  Liability  of  directors  to  creditors , 

at  common  law,  568.    See  Directors. 

for  wrongfully  diverting  capital,  795,  796. 

common  law  liability  in  tort,  569-574,  885. 

statutory  liability  of  directors  to  crklitors,  906-911. 

character  of  the  liability,  —  whether  it  is  penal,  907-900* 

remedy  for  enforcing  the  statutory  liability,  910. 

when  the  directors  are  entitled  to  be  indemnified,  911. 

when  they  can  recover  contribution  from  co-directors,  911. 
CREDITORS'  BILL, 

by  creditor  of  insolvent  corporation,  864.    See  Creditors,  II. 

equities  of  shareholders,  815,  866,  894.    See  Sharbholdkbb,  IIL 
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CRIMINAL  OFFENCE, 

liability  of  corporation  for,  782,  738. 
CUMULATIVE  VOTING, 

not  impliedly  authorized,  476  a. 


D. 

DAMAGES, 

liability  of  corporation  for  exemplary,  728,  729. 
DARTMOUTH  COLLEGE  CASE.    See  Legislatiye  Contbol. 
DEAD-LOCK, 

in  management,  remedy  of  shareholders,  273. 
DEATH, 

of  all  the  members  of  a  corporation,  1009. 

of  shareholder,  whether  statutory  liability  snryiTes,  877  note. 

of  director,  statutory  liability  abates,  907. 
DEBT, 

implied  right  of  corporation  to  incur,  342,  848. 

right  to  incur  where  right  to  borrow  is  restricted,  844,  845. 

liability,  when  incurred  in  excess  of  amount  authorized,  600,  601, 
See  Validity  of  Corporate  Acts. 

for  quantum  meruit  where  contract  void,  714-724. 

meaning  of  term  in  statutes  imposing  liability  upon  shareholders, 
880,  881. 

DECEIT, 

liability  for,  see  Fraub. 

subscriptions  obtained  by,  see  Subscriptions  for  Shares,  m. 
DECLARATIONS, 

of  agent,  when  admissible  in  evidence,  640  a. 
DEED.    See  Property. 

the  authority  to  execute,  885.    See  Property. 

validity  of,  see  Validity  of  Corporate  Acts,  m.  F. 
DE  FACTO  CORPORATION.    See  Illegal  Incorporation. 
DE  FACTO  OFFICER, 

meaning  of  term,  640. 

under  informal  appointment,  powers  of,  686-640,  &43  a. 

bow  removed  from  office,  548  a. 
DEFAMATION.    See  Libel  *and  Slander. 
DEFENCES, 

to  liability  for  unauthorized  corporate  acts,  see  Validitt  or  Cor- 
porate Acts. 

to  subscriptions  for  shares,  see  Subscriptions  roR  shares;  Ille- 
gal Incorporation. 

to  suits  by  creditors,  see  Creditors. 

DEFENDANTS.    See  Parties. 
voi»u.— 87 
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DEFINITION, 

of  corporation,  1-7, 18, 825, 1091, 1092. 

of  foreign  and  domestic  corporation,  958  note,  984. 

of  de  facto  corporation,  745,  778. 

of  franchises,  922. 

of  majority,  476. 

of  consolidation,  989. 

of  promoters,  545. 

of  de  facto  officers,  640. 

of  charter,  318. 

of  <'  debts  "  as  used  in  stotates,  880,  881. 
DELEGATION  OF  POWER, 

to  charter  corporations,  15,  16. 

by  agents,  584-586,  64, 145. 

DEPOSIT, 

by  subscriber  for  shares,  71,  72,  739,  742,  743. 

DEVISE, 

to  corporation,  when  valid,  831. 

to  corporation,  laws  prohibiting,  671, 1071. 

to  foreign  corporations,  961,  964,  968. 

DIRECTORS.    See  Agents. 
who  can  be,  505. 

must  be  holders  of  shares,  when,  506. 
need  not  be  residents  of  State,  861. 
powers  of,  when  not  qualified,  507. 
de  facto  but  not  dejwre,  150,  543  a,  686-640. 
compensation  of,  508,  526. 
powers  of,  general  rule,  510. 
powers  of,  are  derived  from  the  shareholders,  515. 
exclusive  powers  of,  511. 

discretionary  powers  cannot  be  impaired,  248,  244. 
discretion  as  to  distribution  of  profits,  446,  447, 449. 
cannot  make  important  changes,  512. 
lease  or  sale  of  entire  property  by,  512,  518. 
assignment  for  benefit  of  creditors  by,  802,  805. 
cannot  decide  to  wind  up  company,  518. 
powers  of,  are  limited  by  the  charter,  514. 
fiduciary  relation  to  the  corporation,  516. 
cannot  represent  the  corporation  in  transactions  in  which  they  have 

personal  interests,  517-525. 
cannot  use  their  powers  for  their  own  benefit,  517-519. 
cannot  purchase  property  of  company,  517,  519. 
when  interest  in  other  company  disqualifies  from  dealing,  520,  621. 
nominal  interest  does  not  disqualify,  521. 
may  deal  with  corporation  if  represented  by  other  agents,  521,  527, 

580. 
cannot  represent  two  companies  in  their  mutual  dealings,  Q2S-680. 
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DIRECTORS,  —  continued, 

may  deal  with  individoal  shareholders,  565  note. 

can  act  only  as  a  board,  531.    See  Meetings. 

qaonim  may  be  fixed  by  by-law,  402. 

notice  of  meetings,  531,  532. 

cannot  exclude  any  member  of  board,  541. 

may  hold  meetings  oat  of  State,  583. 

appointment  of  subordinate  agents,  534-536. 

cannot  delegate  authority,  when,  536. 

appointment  of  executive  committee,  534,  585. 

ratification  by,  626. 

resolution  of,  when  parties  may  rely  upon,  611. 

notice  to,  when  binding  upon  corporation,  540  b,  540  c, 

notice  of  company's  financial  condition,  when  presumed,  787  note. 

notice  of  by-laws,  500  a. 

corporation  has  unconditional  right  to  repudiate  unauthorized  trans- 
actions of,  522. 

are  agents,  not  trustees,  528. 

unauthorized  dealings  of,  whether  void  or  voidable,  523,  524. 

remedies  of  the  corporation  where  directors  violate  their  duties,  525. 

remedy  of  shareholders  where  directors  refuse  to  act,  278,  281, 
285.     See  Shareholders. 

of  insolvent  corporation,  duties  to  creditors,  787,  788.  See  Credi- 
tors. 

resignation  of,  568,  564. 

removal  from  office,  541-548. 

de  facto  officer,  how  removed,  543  a. 

bankruptcy  does  not  vacate  office,  542  note. 

liability  to  the  corporatipn,  550-562. 

must  exercise  care  and  prudence,  551,  552. 

not  liable  for  mistake  of  judgment,  553. 

must  use  reasonable  skiU,  554. 

liability  for  unauthorized  acts,  555. 

liability  for  violation  of  statutory  prohibitions,  556. 

not  liable  for  excusable  mistakes  of  law,  557. 

advice  of  counsel,  when  an  excuse,  558,  569. 

not  liable  for  mistake  of  fact,  560. 

when  liable  for  acts  of  other  agents,  561,  562. 

liability,  when  joint  and  when  several,  562  note. 

liability  to  shareholders  at  common  law,  565. 

liability  for  impairing  the  value  of  shares,  566,  567. 

liability  to  creditors  at  common  law,  568. 

liability  to  creditors  for  diverting  assets,  795,  796. 

liability  to  creditors  for  fraud  as  to  capital  stock,  885. 

liability  to  creditors  under  statutes,  906-911.     See  Creditors  IV. 

liability  for  misapplication  of  property  or  trust  funds  held  by  cor- 
poration, 569. 
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DIBECTORS,  -^continued, 

liability  for  fraud  and  falfle  representations,  570,  885. 

right  of  contribution  among,  Oil. 
DISCHARGE  OF  SHAREHOLDER.     See  Subscriptionb  fob 

Shares,  IV. 
by  alteration  of  articles  before  incorporation,  62,  68. 
by  alteration  of  charter  after  incorporation,  119, 120. 
by  transfer  of  shares,  159, 160. 
Talidity  of,  as  to  creditors,  841. 
as  to  creditors  who  consent,  829,  880,  871. 

DISCRETIONARY  POWERS, 

of  agents  cannot  be  impaired,  248. 
as  to  propriety  of  suing,  244,  248. 

DISCRIMINATION, 

among  shareholders,  87,  279,  802-315. 

among  creditors,  802-805,  861-864. 

by  railroad  company  among  shippers,  1117. 

DISSOLUTION  OF  CORPORATIONS.    See  Wnn>iKO  Up. 

difference  between  dissolution  and  loss  of  franchises,  1002,  1008. 
'what  is  within  meaning  of  statute  making  shareholders  individu- 
ally liable,  885,  1012. 
bow  a  corporation  may  be  dissolved,  1004. 
by  expiration  of  the  charter,  1005. 
charters  limited  upon  a  contingency,  1006. 
effect  of  loss  of  corporate  organization,  1007,  1008. 
effect  of  death  of  members,  1009. 
insolvency  does  not  operate  as,  1010. 
by  surrender  of  the  charter,  1011. 
by  legislative  enactment,  1013. 
constitutionality  of  legislation  effecting,  1048,  1054. 
by  judicial  proceedings,  —  remedies,  1014,  1080,  1040. 
forfeiture  of  franchises  must  be  adjudicated,  959,  1016. 
responsibility  of  corporation  for  wrongs  of  its  agents,  1016, 1028. 
non-performance  of  duties  a  cause  for,  1017-1021. 
unauthorized  exercise  of  franchises  a  cause  for,  1022. 
fraud  in  obtaining  charter  a  cause  for,  1022. 
non-performance  of  conditions  subsequent,  1028. 
misfeasance  a  cause  for,  1024. 
effect  of  nonfeasance,  1024. 

insolvency  and  suspension  of  payments  when  a  cause  for,  1026, 1027. 
what  a  sufficient  cause  for  dissolution,  1028. 
penalty  for  wrongful  act  does  not  prevent,  1027. 
waiver  by  the  State  of  forfeiture,  1029. 

method  of  enforcing  forfeiture  and  dissolution,  quo  warranto^  1030. 
court  of  equity  cannot  decree,  1040. 
oonsequences  of  dissolution,  1031-1088. 
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DISSOLUTION  OF  CORPORATIONS,  —  conftntied. 

consequences  at  common  law,  1081. 

consequences  in  equity,  1032. 

property  of  corporation  not  forfeited  by,  1082-1085. 

debts  due  the  company  not  lost  by,  1084. 

creditors  cannot  prevent,  768. 

rights  of  creditors  after,  1085. 

rights  of  policy-holder  in  insurance  company,  806  note. 

transfer  of  shares  after,  168. 

winding  up  after  dissolution,  1086, 1087.    See  Winding  Up. 

reorganization  and  reviyor,  1088. 
DISTRIBUTION, 

of  assets,  shareholder  when  entitled  to,  282-285. 

of  assets  on  winding  up,  see  Winding  Up. 

DISTRICT  OF  COLUMBIA, 

power  of  Congress  to  charter  corporations  in,  9  note,  984. 
DIVIDENDS, 

may  be  paid  only  out  of  profits,  485,  486. 

what  constitutes  profits,  487-441. 

whether  losses  must  be  repaired  before  paying,  440,  441,  445. 

the  rule  applicable  to  mining  companies,  442. 

distribution  of  capital,  448. 

agreements  to  pay  interest  to  shareholders,  444. 

when  irrevocable,  445,  888. 

power  of  directors  to  determine  whether  there  are  profits,  446. 

discretion  of  directors  as  to  distribution  of  profits,  447,  459. 

how  are  payable,  448,  449. 

the  right  to  make  stock  dividends,  452,  458. 

of  depositors  in  savings  banks,  891. 

delegation  of  power  to  declare  unauthorized,  586. 

payable  to  shareholder  on  stock-books,  170,  449. 

payable  without  production  of  certificate,  162. 

payable  to  holder  of  shares  when  declared,  162,  449. 

rights  of  purchaser  or  assignee  of  shares  without  transfer,  174-178. 

effect  of  notice  to  corporation  of  rights  of  assignee,  162. 

on  preferred  shares,  to  whom  payable  after  sale,  180. 

not  payable  to  party  charging  corporation  with  conversion  of  shares, 

217  note, 
set-off  by  corporation,  201  note. 

remedy  of  shareholder  to  recover  after  declaration,  286,  450,  451. 
remedy  of  shareholders  for  wrongful  refusal  to  distribute  profits, 

and  declare,  286,  276,  447. 
unfair  distribution  may  be  enjoined  by  shareholder,  279,  805. 
agent  refusing,  not  liable  to  shareholder,  565. 
rights  of  holders  of  preferred  shares,  see  Prkferred  Shares. 
construction  of  grant  or  bequest  of  income  and  profits,  see  Grant 

OF  Income  and  Profits  of  Shares. 
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DOMESTIC  CORPORATION, 

meaning  of  tenn,  058  note,  984. 
DOmCIL  OF  CORPORATIONS, 

meaning  of  expression,  958, 959  note.    See  FoBKOir  Cobfobatioks. 
DONATION, 

of  corporate  funds  nnaathorized,  428,  424. 

of  pablic  aid  to  corporations  for  public  pntpoees^  1085, 1114. 
DURATION  OP  CORPORATIONS, 

time  of,  411,  418. 

limitation  of,  does  not  affect  right  to  hold  property,  880. 

power  of  legislature  to  extend,  1060,  1076. 
DUTIES  TO  THE  PUBLIC, 

resulting  from  acceptanoe  of  pablic  aid,  1114-1186. 

of  railroad  companies,  1115  et  seq. 

railroad  companies  must  operate  their  railroads,  1116. 

railroad  companies  must  carry  at  reasonable  rates  without  discrim- 
ination, 1117. 

obligations  of  railroad  companies  to  other  carriers,  1118. 

what  is  an  excuse  for  not  operating  a  railroad,  1119. 

whether  a  railroad  company  is  bound  to  construct  its  railroad, 
1126-1128. 

duties  of  telegraph,  water,  and  gas  companies,  1129. 

of  corporations  formed  by  consolidation,  950. 

remedies  to  enforce  the  performance  of  duties,  1132-1136, 1043. 

penalty  of  forfeiture  and  dissolution  for  neglect  of,  1132, 1017-1021. 

constitutionality  of  l^slation  &)r  the  enforcement  of,  1075  5. 

discharge  of  corporation  by  the  legislature  from,  400,  1084. 

contracts  in  violation  of  duties  to  the  public  are  illegal,  656, 1120, 
1130  note. 

contract  of  railroad  company  not  to  construct  its  road  or  stations, 
1128  note. 

traffic  arrangements  among  competing  linee^  1130,  1131. 

property  necessary  to  operation  of  a  railroad  cannot  be  sold,  leased, 
or  mortgaged,  1120. 

property  not  necessary  to  operation  of  the  road  may  be  disposed  of, 
1121. 

sales,  leases,  or  mortgages  of  railroad  property,  when  expressly  au- 
thorized, 1122-1124. 

when  railroad  property  cannot  be  taken  under  an  execution,  1125. 


E. 

ECCLESIASTICAL  CORPORATION.    See  Rblioious  CobK>bation. 
ELECTIONS.     See  Meetinos  of  Shabeholdbes* 

of  disqualified  candidate,  485. 

remedy  where  irregular,  543  a, 

powers  of  inspectors  of,  484. 
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EL£EMOSYNABY   CORPORATION.     See  Chabitablb  Coapoba- 

TION. 

EMINENT  DOMAIN, 

the  power  of,  108&-1090,  1114. 

cannot  be  bargained  away,  1090. 

conditions  of  exercise  of  power,  1087. 

construction  of  grant  of  power,  328. 

only  corporation  de  Jure  entitled  to  power  of,  768. 

extent  of  power  belonging  to  railroad  componiea,  369,  870. 

transfer  or  mortgage  of  power  of,  934.    See  Fbanchisbs. 
EQUITY.    See  Remedies;  Specific  Pbrfobmaicck. 

rights  and  remedies  of  riiareholders  in,  see  Sharsboldbrs,  II.,  IU. 

rights  and  remedies  of  creditors  in,  see  Cbeditobs. 

corporation  how  regarded  in,  227. 

transfer  of  shares  when  decreed  in,  214,  216-221. 

right  of  equitable  owners  of  shares,  219-221. 

jurisdiction  in  equity  over  corporations,  1039-1043. 

forfeiture  of  franchises  cannot  be  decreed  in,  1040. 

unauthorized  exercise  of  franchises  cannot  be  restrained  by  court 
of,  1041. 

will  interfere  where  equitable  grounds  of  relief  exist,  1042. 

when  the  government  can  proceed  against  a  corporation  in  equity, 
1043. 

consequences  of  dissolution  in,  1032. 

ERASURE, 

of  subscription  for  shares,  77,  note. 
ESCROW, 

subscription  for  shares  given  to  commissioneis,  69. 

rights  of  creditors  where  subscription  held  in,  851. 
ESTOPPEL, 

from  denying  authority  of  agents,  586  et  teq.    See  YALaarr  of 
Corporate  Acts,  L  B. 

of  corporation  by  reason  of  acquiescence  or  laches  of  shareholders, 
628-632. 

of  corporation  against  assignee  of  unauthorized  obligation,  604. 

from  denying  illegality  of  act  in  excess  of  charter,  692. 

from  denying  legality  of  corporate  existence,  750,  774,  778  note. 
See  Illegal  Incorporation. 

from  denying  validity  of  increase  of  capital  stock,  761-767. 

EVIDENCE.    See  Proof. 
EXAMINATION, 

of  books  of  corporation  by  shareholders,  478. 

EXCESS, 

of  subscription  over  amount  authorized,  58. 

issue  of  shares  in  excess  of  charter,  761-766. 

of  charter,  by  corporation,  see  Validitt  of  Cobpobata  Acts. 
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EXECUTED  CONTRACTS, 

when  binding  upon  oorporaticm,  see  Validitt  or  Cobfobatb 
Acts,  HI.  £. 

EXECUTION,  PROCESS  OF, 

franchises  cannot  be  taken  under,  024  note, 
against  property  of  railroad  companies,  1125. 
against  property  of  insolvent  corporation,  864. 

EXECUTORS  AND  ADMINISTRATORS, 

whether  corporations  can  be,  857,  961  note, 
shares  held  by,  notice  of  will,  182. 
entitled  to  vote  on  shares,  483. 
holding  shares,  liable  to  creditors,  854. 

EXEMPLARY  DAMAGES, 

liability  of  corporation  for,  728,  729. 

EXEMPTION, 

from  future  legislation  not  implied,  1062. 

from  taxation  not  implied,  1055. 

from  taxation  when  revocable,  1058,  1055. 

from  taxation,  transfer  or  mortgage  of,  986. 

from  taxation  when  a  franchise  of  consolidated  company,  947^  948. 

EXISTENCE  OF  CORPORATIONS, 

time  of  duration,  411,  418.    See  Dukation. 
dissolution  of,  see  Dissolution;  Wikdino  Up. 

EXPIRATION  OF  CHARTER, 

effect  of,  1002,  1004.    See  Dissolutioit;  Windino  Up. 

EXPRESS  COMPANIES, 

rights  against  railroad  companies,  1118. 

EXPULSION, 

of  members  of  society,  by-law  providing  for,  493. 
nnauthorixed,  remedy  of  member,  277. 


F. 

FAILURE.    See  Insolvent  Corporation. 

of  purposes  of  corporation,  remedy  of  shareholder,  282-285. 

of  corporation  within  meaning  of  statute,  885. 
FALSE  IMPRISONMENT, 

liability  of  corporation  for,  727. 

FALSE  REPRESENTATIONS.    See  Frato. 

liability  of  corporation  for,  see  Fraud. 

in  obtaining  subscriptions,  see  Subscriptions  for  Sharks,  UL 

FEDERAL  COURTS.    See  United  States  Courts. 

FEE, 

grant  of,  to  corporation,  330. 
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FICTION, 

of  corporate  entity,  its  uses,  1,  227,  232. 

FICTITIOUS  SUBSCRIPTIONS, 

validity  of,  as  to  other  subscribers,  803. 

validity  of,  as  to  creditors,  855. 

when  a  ground  for  avoiding  subscriptions,  107. 

when  conditions  as  to  subscription  of  capital  satisfied  by,  141. 

FIDUCIARY  POSITION, 

of  directors,  see  Directors. 

FOREIGN  CORPORATIONS, 
I.  Meaning  of  term,  958  note. 

"residence  "  or  "dwelling"  of,  958  note,  959. 

power  of  agents  to  act  and  contract,  359-361,  533,  958. 

franchises  not  operative  out  of  the  State  granting  them,  959. 

rights  extended  to  foreign  corporations  by  law  of  comity,  960,  961. 

the  law  of  comity  is  part  of  the  common  law,  962. 

departure  from  diarter  not  authorized,  963. 

comity  refused  when  contrary  to  policy  of  the  State,  965. 

repeal  of  comity  not  implied,  966. 

the  charter  alone  recognized  by  comity,  967. 

effect  of  statutes  of  State  which  granted  charter,  967,  968. 

are  subject  to  laws  of  State  where  acts  are  done,  964,  968. 

validity  of  devises  to,  961,  964,  968. 

effect  of  statutes  prescribing  conditions  precedent  to  right  of  doing 

business,  661-665.    See  Validity  of  Corporate  Acts,  III. 
only  the  franchise  of  acting  in  a  corporate  capacity  extended  by 

comity,  969. 
foreigpa  joint-stock  companies  recognized  by  comity,  989,  990. 
methods  of  winding  up  recognized  by  comity,  988. 
law  of  comity  may  be  repealed,  and  foreign  corporations  excluded, 

970,  971. 
constitutional  rights  of,  970-974  a. 

State  laws  interfering  with  commerce  invalid  as  to,  974,  974  a. 
rights  of  telegraph  companies,  974  a. 
charter  of,  cannot  be  altered  by  law,  1059. 
law  extending  duration  for  purpose  of  winding  up,  1076. 
citizenship  with  regard  to  jurisdiction  of  Federal  courts,  975.     See 

Unitkd  States  Circuit  Courts. 
validity  of%tipulation  not  to  remove  suit,  971. 
may  be  sued,  if  jurisdiction  obtained,  976,  977. 
validity  of  judgments  against,  976,  978. 
how  jurisdiction  can  be  obtained  over,  977,  979-983. 
service  of  process  upon,  979-983. 
may  be  required  to  appoint  agents  to  receive,  971. 
statutes  regulating  service  of  process  on,  979,  982. 
•nits  in  New  York  against,  983. 
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FOREIGN  CORPORATIONS,— ccmttfitkjd. 

jurisdiction  in  suits  against  ooiporatioDB  eharterad  by  Congress, 

985-087. 
suits  against  national  banks,  087. 
cannot  be  dissolved  out  of  State  granting  ch&rt3r,  950. 
liability  of  shareholden  in,  when  enforceable,  874-876,  884,  004. 
liability  of  directors  of,  when  enforceable,  007,  908. 
charter  of,  how  proven,  89. 

party  dealing  with,  must  take  notice  of  charter,  591,  502. 
purchaser  of  shares  must  take  notice  of  lien,  208  note, 
transfer  of  shares  in,  formalities,  169. 
liability  of  unauthorized  contracts  of,  when  executed,  696. 
validity  of  dealings  of,  when  irregularly  formed,  756. 
n.    Corporations  chartered  by  several  States, 

reincorporation  of  associations  incorporated  in  other  States,  991. 

statutory  license  distinguished  from  re-incorporation,  991-003, 000  a. 

character  and  legal  status  of,  004-000. 

construction  of  tiie  charter  of,  097. 

citizenship  with  regard  to  jurisdiction  of  Circuit  Courts,  099, 1001. 

consolidation  under  laws  of  different  States,  1000,  1001. 

FOREIGN  STATE, 

power  of  corporations  to  act  in,  958.  See  Forbiok  Cobpohationb. 
whether  meeting  can  be  held  in,  488,  538. 

FORFEITURE   OF   FRANCHISES  OR   CHARTER.     See   Disso* 

LUTION. 

acts  threatening  may  be  restrained,  273. 
can  be  declared  only  by  State  granting,  959. 
how  enforced,  938,  1030. 

FORFEITURE  OF  GRANT, 

of  public  aid  to  a  corporation,  1132. 

FORFEITURE  OF  SHARES, 

when  the  power  of  declaring  forfeiture  exists,  122. 

by-law  providing  for,  invalid,  400. 

construction  of  provisions  conferring  the  power,  128. 

remedy  by  forfeiture  is  cumulative,  124, 128,  132. 

effect  of  forfeiture  on  liability  of  shareholder,  124^  126. 

forfeiture  usually  not  complete  until  sale^  126. 

the  right  of  redemption,  126,  127. 

power  to  declare  cannot  be  delegated,  536. 

remedy  of  shareholder  when  improperly  dedared,  277,  278. 

discharges  liability  to  creditors,  857. 

unauthorized  when  corporation  insolvent,  300,  857. 
FORGERY, 

transfer  of  shares  under  forged  power,  208-210  a. 

FORMALITIES, 

of  forming  corporations,  see  Formatiov  of  CoBFORATioire. 
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FORMALITIES,  —  continued. 

effect  of  failure  to  observe,  see  Iixboal  Incorporation. 

of  subscriptions  for  shares,  65,  67-60.  See  Subscriptions  for 
Shares;  Illegal  Incorporation. 

of  increasing  capital  stock,  failure  to  observe,  761-767. 

of  conducting  meetings  of  shareholders,  487.  See  Msbtingb  of 
Shareholders  . 

of  transferring  shares,  169  et  $eq.    See  Transfer  of  Shares. 

appointment  of  agents,  696-640. 

of  corporate  acts,  construction  of  provisions  prescribing,  821,  386. 

effect  of  non-observance  by  agents,  582-584. 

inrhen  party  dealing  with  agent  may  assume  compliance  with,  610, 
611. 

managing  agents  cannot  assume  compliance  with,  584  note. 

ratification  of  informal  acts,  626,  684,  685.    See  Ratification. 

validity  of  informal  acts  and  contracts,  see  Validity  of  Corpo- 
rate Acts. 

FORMATION  OF  CORPORATIONS, 

validity  of,  when  not  authorized  by  law,  see  Illegal  Incorpo- 
ration. 

character  of  franchise  authorizing,  923. 

only  legislature  can  authorize,  8. 

power  of  Congress  to  authorize,  9. 

constitutional  limitations  upon  power  of  legislature  to  authorize, 
10-14. 

delegation  of  power  to  authorize,  15-17. 

what  operates  as  a  grant  of  corporate  franchises,  18,  19, 

use  of  word  **  incorporate  "  not  necessary,  18. 

ratification  of,  by  legislature,  20. 

acceptance  of  cha^r,  21-28. 

necessity  of  an  agreement  among  corporators,  24,  736. 

how  agreement  among  corporators  formed,  25.  See  Contract  of 
Membership;  Subscriptions  for  Shares. 

conditions  precedent  to,  26-32. 

what  necessary  under  general  incorporation  law,  27. 

subsequent  failure  to  comply  with  law,  or  violation  of  charter,  does 
not  invalidate,  81. 

substantial  compliance  with  conditions  sufficient,  82. 

not  illegal  because  articles  contain  unauthorized  provisions,  32. 

who  constitute  corporation,  33,  34. 

the  necessity  of  shareholders,  88. 

who  can  form  a  corporation,  26,  85. 

transfer  of  franchises,  924,  986,  987. 

proof  of,  see  Proof. 

FRANCHISE, 

meaning  of  the  term,  922. 
of  forming  a  corporation,  928. 
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FRANCHISE,  —  carUinued. 

of  forming  a  corporation,  how  acquired,  8, 18, 20.  See  FoBHATioir 

OF  COBPOKATIONS. 

special  franchise,  oonBtraction  of  grant  of,  323. 

of  foreign  corporations,  see  Fobbion  Cobporations,  L 

of  corporation  chartered  by  several  States,  994-^97. 

of  corporation  formed  by  consolidation,  see  Consolidation. 

grant  of,  when  a  contract*  1050,  1053. 

revocable  unless  secured  by  contract  with  State,  see  Leqislatxve 
Control. 

reserved  power  to  repeal  or  alter,  see  Legislative  Control,  II. 

may  be  taken  under  power  of  eminent  domain,  1088. 

what  a  **  transfer  "  or  '*  mortgage  "  of  franchises  means,  924,  925, 
927,  928. 

the  right  of  transferring  or  mortgaging  franchbes,  926. 

nature  of  the  transfer  of  a  **  charter,"  or  *'  the  franchise  to  be  a 
'  corporation,''  928. 

the  **  value  "  of  franchises  defined,  929. 

power  to  transfer  or  mortgage  franchises,  when  not  implied,  930, 
931. 

franchises  cannot  be  taken  under  execution,  924  note. 

franchise  necessary  to  the  use  of  property  impliedly  transferable 
with  the  property,  932,  933. 

construction  of  grant  of  express  authority  to  transfer  or  mortgage 
*'  franchises  and  property,"  934-937. 

such  grant  does  not  include  an  exemption  from  taxation,  935. 

power  to  transfer  or  mortgage  the  franchise  of  forming  a  corpora- 
tion, 936,  937. 

revocation  by  legislature  of  authority  to  transfer  or  mortgage,  1082. 

remedy  for  usurpation  or  forfeiture  of,  938,  1030.    See  Dissolu- 
tion. 

effect  of  forfeiture,  768,  959,  1015. 

court  of  equity  cannot  restrain  excess  of,  1040,  1041. 

cannot  be  annulled  in  foreign  State,  959. 

loss  of,  distinguished  from  dissolution,  1002,  1003. 
FRAUD, 

in  obtaining  charter  or  franchises,  769, 1022. 

in   obtaining  subscriptions  for  shares,  see  Subscriptions  for 
Shakes,  III. 

liability  to  creditors  of  shareholders  whose  subscriptions  weie  ob- 
tained by,  839,  840. 

liability  of  corporation  for,  605,  727. 

liability  of  agents  for,  570-574. 

of  promoters,  remedies,  291-293,  546. 

by  corporation,  how  far  interests  of  shareholders  regarded,  231. 

upon  creditors  as  to  capital  stock,  see  Creditors. 
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G. 

GARNISHEE  PROCEEDING, 

to  reach  liability  of  shareholders,  819,  804. 
GAS  COMPANY, 

duties  of,  to  the  public,  1114, 1129. 
regulation  of  charges  of,  1075  b, 
grant  of  monopoly  to,  1057. 
nature  of  right  to  lay  pipes  in  street,  988. 

GENERAL  INCORPORATION  LAW.    See  Fobmatiox  of  Corpo- 
rations;  Subscriptions  for  Shares. 

construction  of,  see  Construction  of  Charters. 
GIFT, 

of  corporate  funds,  423,  424. 

of  shares  to  corporation,  114. 

of  certificate  for  shares,  226. 
GRANT.     See  Property. 

of  charter,  see  Formation  of  a  Corporation. 

of  special  franchises,  construction,  328. 

of  franchises  when  a  contract,  see  Legislative  Control. 

to  corporation,  construction  of,  330. 

GRANT  OF  **  INCOME  AND  PROFITS "  OF  SHARES. 

does  not  include  undivided  earnings,  465. 

includes  all  ordinary  dividends,  466. 

who  entitled  to  unusual  dividends  of  accumulated  earnings,  467. 

who  entitled  to  stock  dividends,  468-471. 
GRATUITY.    See  Gift. 
GUARANTY, 

by  corporation,  when  authorized,  350,  394,  428. 

by  corporation,  of  dividends,  456-458.    See  Preferred  Shares. 

liability  of  shareholders  not  that  of  guarantors,  879. 
GUARANTEED  SHARES,  see  Preferred  Shares. 
GUARDIAN, 

holding  shares,  statute  discharging  from  liability,  854. 


H. 
HOTEL  COMPANY, 

letting  part  of  premises,  867. 


L 

ILLEGAL  ACTS  AND  CONTRACTS, 

acts  prohibited  by  statute  or  common  law,  see  VALiDrnr  of  Cob« 
PORATE  Acts,  III.  A. 
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ILLEGAL  ACTS  AND  CONTRACTS,— conrfnti^d. 

unauthorized    corporate    acts,    see    Validity    or    Corpohatb 
Acts,  IIL 

illegality  cured  by  sabeequeut  assent  of  State,  651. 

when  value  reoeiyed  under  illegal  contracts  must  be  accounted  for, 
714-724. 
ILLEGAL  INCORPORATION, 

legal  consequences  of  the  formation  of  a  corporation  without  au-^ 
thority  of  law,  735-778. 

does  not  result  in  partnership,  748. 

validity  of  incorporation  as  among  shareholders,  735-743. 

necessity  of  contract  of  shareholders  and  the  consent  of  the  State,  736. 

subsequent  consent  of  State  cures  illegality,  20,  651. 

effect  of  non-compliance  with  conditions  precedent  prescribed  by 
law,  737-739. 

when  a  subscriber  is  bound,  though  formalities  have  not  been  com- 
plied with,  741-743. 

validity  of  an  unauthorized  increase  of  capital  stock,  761-767. 

validity  of  contracts  and  dealings  of  corporations  formed  without 
authority  of  law,  044-760. 

corporations  de  facto  and  dejure,  744-746. 

the  existence  of  a  corporation  de  facto  essential,  746. 

application  of  the  law  of  agency  to  corporations  de  facto,  747. 

shareholders  in  an  illegally  formed  corporation  not  liable  as  part- 
ners, 748,  749. 

liability  of  shareholders  in  a  de  facto  corporation  to  creditors,  755. 

executed  contracts  of  a  corporation  defactOy  750-752. 

transfers  of  property  by  or  to  a  corporation  defactOy  758,  754. 

validity  of  dealings  of  foreign  corporations  de  facto ,  756.^ 

corporations  formed  by  irregular  consolidation,  757. 

corporations  formed  for  illegal  or  immoral  purposes,  14,  32,  758, 
759. 

corporations  formed  pursuant  to  unconstitutional  laws,  750,  760. 

corporations  de  facto  have  no  special  powers,  —  the  power  of  emi- 
nent domain,  768. 

validity  of  corporate  acts  performed  under  a  charter  obtained  by 
fraud,  769. 

proof  of  existence  of  corporation,  when  necessary,  770. 

misnomer  of  an  existing  corporation,  771. 

when  the  existence  of  corporation  is  put  in  issue  by  the  pleadings,  772. 

how  existence  of  corporation  defendant  can  be  denied,  773. 

proof  of  existence  of  corporation  by  admission  of  the  opposing 
party,  774. 

presumption  of  continuance  of  corporate  existence,  775.     See  also 
Proof. 

IMMORAL   AGREEMENTS, 

not  enforceable,  721-724. 


IKDBZ.  1137 

Itbs  'BMwmasanmB  asm  to  thb  nwriOHS.] 

INCOME.    See  Dividsicds. 

construction  of  grant  of,  see  Gbant  of  Income  axtd  Profits. 
INCORPORATION, 

how  legidly  effected,  see  Formation  of  Corporations. 

validity  of,  when  irregular,  see  Illegal  Incorporation. 
INCORPORATION  LAWS, 

enactment  of,  see  Formation  of  Corporations. 

construction  of,  see  Construction  of  Charters. 

proof  of,  38,  39. 

INCREASE  OF  CAPITAL  STOCK, 

not  impliedly  authorized,  434. 

who  can  effect,  when  authorized  by  charter,  612. 

validity  of,  when  in  excess  of  charter,  761-767. 

rights  of  existing  shareholders  upon,  454,  455. 

rights  of  creditors,  833. 

subscription  of  entire  amount  not  a  condition  to  liability  of  share- 
holders, 142. 
INDEMNITY, 

when  shareholder  on  books  entitled  to,  from  purchaser,  176,  856 
note. 
INDICTMENT, 

corporation  when  liable  to,  732,  788. 

INDIVIDUAL  LIABILITY  OF  SHAREHOLDERS, 

to  the  corporation,  see  Liability  of  Shareholdrrs. 

to  creditors,  see  Creditors. 
INDORSEMENT.    See  Negotiable  Instrument. 

of  corporation,  when  authorized,  350,  423,  394. 

unauUiorized,  when  binding,  see  Validity  of  Corforatb  Acts. 

of  certificate  for  shares,  see  Certificate  for  Shares. 
INFANT, 

liability  for  shares  held  in  name  of,  856* 

INFORMALITY.    See  Formalities. 

INFORMATION, 

in  the  nature  of  a  quo  uxirranto,  1030. 

in  equity,  by  attorney-general,  1041,  1048. 

INJUNCTION.     See  Remedies. 

when  shareholder  entitled  to,  against  directors,  250,  258.     See 
Shareholders,  II. 

when  creditor  can  restrain  diversion  of  assets,  797-799. 

when  attorney-general  can  restrain  unauthorized  corporate  acts, 
1041,  1043. 
INSOLVENT  CORPORATION, 

not  dissolyed  without  judgment,  1010. 

may  be  dissolved,  when,  1026,  1027. 

shareholders  entitled  to  winding  up,  412. 

rights  of  shareholders  in  winding  up,  see  Winding  Up. 
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INSOLVENT   CORPORATION,  —  conHnued. 

shareholders  not  discharged  from  liability,  151. 

shares  in,  cannot  be  forfeited,  309,  857. 

transfer  of  shares  in,  not  anthorized,  166,  167,  810,  858. 

duties  of  officers  of,  787,  788. 

rights  of  creditors  in,  786-790.     See  Cbbditobb. 

INSPECTION  OF  BOOKS,  ^ 

of  corporation,  right  of  shareholders,  4^3. 

INSPECTORS, 

at  elections,  powers  and  appointment  of,  484. 

INSURANCE, 

by  shareholder,  of  interest  in  corporation,  231  note. 

INSURANCE  COMPANY, 

may  pay  claim  for  which  it  is  not  liable,  424. 
life  or  fire  company  cannot  take  marine  risk,  393. 
purchase  of  business  of  other  company,  420. 
statutes  regulating  foreign  companies,  661-665. 
policy-holder  may  restrain  diversion  of  assets,  when,  797-799. 
policy-holder  not  bound  to  accept  other  obligation,  808. 
liability  for  loss  happening  after  dissolution,  806  note. 

INTERFERENCE  WITH  CORPORATE  AFFAIRS, 
by  shareholders'  bill,  see  Shareholders,  IL 
by  creditors,  see  Creditors,  I. 

INTEREST, 

usurious,  see  Usury. 

on  contributions  of  shareholders,  444. 

on  shares,  guaranty  of,  457,  458.     See  Preferred  Shares. 
INTERNAL  AFFAIRS  OF  CORPORATIONS, 

provisions  for  regulation  of,  effect  of  non-observance,  674-^77. 

when  compliance  with  formalities  may  be  presumed,  610,  611. 

interferance  with,  not  authorized,  243,  281. 
INTERPRETATION, 

of  charters,  see  Construction  of  Charters. 
INVESTMENT, 

of  funds  of  corporation,  822.    See  Construction  of  Charters. 

of  surplus  funds,  367. 
IRREGULARITY, 

of  incorporation,  see  Illegal  Incorporation. 

of  creation  of  shares,  see  Subscriptions  for  Shares  ;  Illegal 
Incorporation. 

of  corporate  acts,  see  Formalities;  Validitt  of  Corporate 
Acts. 
ISSUE  OF  SHARES.    See  Certificates  for  Shares;  Subsc&cp- 
TiONB  FOR  Shares. 

distinguished  from  issue  of  oertifloates,  286-200. 

in  excess  of  charter,  761-767. 
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ISSUE  OF  SHARES,— cem/tntMd. 

as  paid  for  less  than  par  unauthorized,  425-429. 

as  paid  up,  equities  of  shareholders,  806,  286-290. 

as  paid  up,  equities  of  creditors,  824  et  seq. 

for  less  than  value,  causes  of  action  resulting,  286-290. 


J. 

JOINDER  OF  PARTIES.    See  PARTisa. 

JOINT  LIABILITY, 

of  directors,  662  note,  911  note. 

JOINT  OWNERS, 

of  shares,  who  entitled  to  vote,  488. 

JOINT-STOCK  COMPANIES, 
are  quasi  corporations,  6. 

recognized  by  comity  in  foreign  States,  989,  990. 
suits  against  members  in  foreign  States,  876,  989,  990. 
party  dealing  with  must  take  notice  of  articlesi  but  not  of  by- 
laws, 595. 
light  of  creditors  to  restrain  waste  of  assets,  798. 
transfer  of  shares  in,  at  common  law,  163. 

JUDGMENT, 

against  dissolved  corporation,  void,  1031. 
against  foreign  corporation,  when  valid,  976,  978. 
against  corporation,  when  conclusive  in  proceeding  against  share- 
holders, 865,  886,  887. 

JUDICIAL  NOTICE.    See  Noticx. 
of  charters,  38,  39. 
of  the  powers  of  agents,  509. 
of  the  banking  business,  382. 

JURISDICTION, 

in  equity  over  corporations,  1039-1048. 

of  United  States  Courts.    See  United  States  Coubtb. 

in  suits  against  foreign  corporations,  97^-^88.    See  Fobbiov  Coe- 

PORATIONS. 

in  suite  of  shareholders,  see  ShabxholdxbSi  IL 


KNOWLEDGE, 

of  agent  afiEeots  corporation,  when,  540  ft,  540  e. 

T0L.U.  — 88 
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L. 

LACHES, 

of  shareholders  operating  as  estoppel  against  corporation,  (S2&^682. 

of  party  having  claims  against  oorporation,  231. 

of  shareholder,  when  a  bar  to  relief,  262,  263. 

bars  right  to  avoid  subscription  obtained  by  fraud,  108. 

LAND.    See  Property. 

implied  power  to  acquire,  327,  330. 

power  to  take  by  devise,  331. 

acquisition  of,  by  railroad  companies,  869,  870. 

may  be  acquired  by  corporation  in  foreign  State,  360,  961. 

LAWS.    See  Statutes. 

of  incorporation ;  see  Formation  of  Corporations. 

affecting  tl^e  validity  of  corporate  acts,  see  Yaliditt  of  Cobfo- 

rate  Acts,  III.  A. 
affecting  foreign  corporations,  see  Foreign  Corporations. 
constitutionality  of,  see  Legislative  Control. 
construction  of,  see  Construction  of  Charter. 

LEASE, 

of  surplus  property,  367. 

of  railroad,  1120-1124. 

by  railroad  of  use  of  its  tracks,  379. 

of  entire  property  of  company,  416,  417,  612  note. 

LEGAL  PROCEEDINGS.    See  Remedies;  Pleading  and  Pbacticb. 
right  of  corporation  to  sue  and  be  sued,  356. 
when  corporate  funds  may  be  used  to  support,  480. 
LEGALITY, 

.  of  corporate  acts,  see  Validity  of  Corporate  Acts,  m. 
of  acts  of  foreign  corporation,  see  Foreign  Corporations. 
of  formation  of  corporations,  see  Formation  of  Corporations; 
Illegal  Incorporation. 
LEGISLATIVE  CONTROL  OVER  CORPORATIONS. 
I.  Legislative  powers^ 

constitutional  prohibitions,  1044. 

the  Dartmouth  College  case,  1045. 

in  what  respect  the  charter  embodies  a  contract,  1046. 

the  contract  among  the  shareholders  cannot  be  impaired,  1047, 

1048, 1059,  1060. 
alteration  of  the  purposes  of  a  corporation,  1047, 1059. 
charitable  trusts  cannot  be  impaired,  1049. 
legislature  cannot  create  a  corporation  without  consent  of  shaie- 

faolders,  736. 
laws  prolonging  existence  of  corporations,  1037,  1038, 1070. 
contracts  between  the  State  and  the  corporators,  1050. 
dissolution  of  corporations  by  law,  1018, 1048, 1054. 
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LEGISLATIVE  CONTROL  OVER  CORPORATIONS,  —  eonfintied. 

franchises,  when  contract  rights,  1060,  1058. 

power  of  the  legislature  to  bind  the  State  by  contract,  1051, 1052. 

police  powers  cannot  be  bargained  away,  1052. 

necessity  of  a  consideration  for  an  irrevocable  grant  of  franchises, 

1053. 
effect  of  revocation  of  franchise  by  State,  1058. 
irrevocable  grants  of  franchises,  1055-1058. 
grants  of  monopolies  or  ezdosive  rights,  1057,  1057  a. 
exemption  from  future  legislation  not  implied,  1062. 
what  laws  are  constitutional,  general  niles,  1063  note,  1064  et  seq. 
general  laws  for  the  welfare  of  the  community,  1065,  1070,  1071. 
laws  regulating  particular  classes  of  business,  1066. 
laws  for  the  protection  of  life  and  property,  1067. 
laws  prohibiting  nuisances,  1068. 
laws  prohibiting  the  sale  of  spirituous  liquors,  1069. 
laws  regulating  banking,  1072,  1077. 
laws  regulating  raih-oads,  1067,  1073,  1099. 
laws  affecting  foreign  railroad  companies,  970-974. 
laws  regulating  chai^;es,  1074-1075  d. 
laws  regulating  charges  of  railroad  companies,  1075-1075  d. 
laws  affecting  telegraph  companies,  974  a. 
laws  providing  new  remedies,  1076?  1077,  1080,  1081. 
laws  increasing  or  discharging  liability  of  shareholders,  815,  816, 

872,  1078,  1099,  877  note, 
limitation  law  constitutional,  814, 1080. 
special  legislation  affecting  contracts,  1079, 1080. 
special  legislation  for  the  advancement  of  justice,  1080. 
laws  incorporated  in  charter  may  be  repealed,  1081,  1082. 
law  repealing  right  of  municipality  to  subscribe  for  shares,  1081. 
law  repealing  right  to  transfer  franchises,  1082. 
law  conferring  new  rights  or  franchises,  399,  1083. 
law  discharging  a  corporation  from  duties,  1084. 
constitutionality  of  taxation,  1085. 
the  power  of  eminent  domain,  1086-1090. 
commerce  cannot  be  inteiiered  with,  974, 1075  d. 
what  statutes  apply  to  corporations,  1061,  1091,  1092. 
laws  regulating  foreign  corporations,  970-974  a.     See  Forkion 

Corporations. 
rights  of  creditors  cannot  be  impaired,  814-817,  872,  877  note. 

See  Creditors. 
U.   Beservation  by  the  State  of  power  to  alter  or  repeal  a  charter^ 
purpose  of  the  reservation,  1093,  1097. 
negatives  contract  not  to  repeal  franchises,  1094. 
gives  State  limited  control  over  corporate  affairs,  1095. 
extent  of  the  power  of  alteration,  1096-1100. 
collateral  contracts  cannot  be  impaired,  1101,  1102. 
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LEGISLATIVE  CONTROL  OVER  CORPORATIONS,  —  eontkwed. 

creditors  how  far  bound  by,  817. 

how  far  vested  rights  may  be  affected,  1103,  1104. 

regulations  for  future  government  valid,  1005. 

reservation  of  power  of  repeal  or  alteration,  by  oonstitation,  or  by 
general  law,  1006. 

effect  of  reservation  by  general  act  of  the  legislature,  1007, 1009. 

what  amounts  to  a  reservation  of  power,  1008. 

when  company  formed  by  consolidation  is  subject  to  the  reserved 
power,  944,  945,  1109. 

what  operates  as  a  repeal  or  alteration,  1110. 

effect  of  an  offer  of  alteration  of  the  charter,  405,  1111. 

when  the  power  of,  is  unconditional,  1112,  1113. 

the  power  of  alteration  not  confined  to  a  single  occasion,  1112. 
LEGISLATURE, 

power  of,  to  charter  corporations,  see  Formation  of  Cobporatioks. 

powers  of,  see  Legislative  Control. 

applications  to,  298-301.    * 
LEVY  OF   EXECUTION, 

on  property  of  shareholders  for  corporate  debt,  under  statutes,  892. 

on  property  of  a  railroad  company,  1126. 
LIABILITY, 

of  shareholders,  see  Liability  of  Shabeholders. 

of  directors,  see  Directors. 

of  corporation,  for  acts  of  agents,  see  Validity  of  Corporate 
Acts,  I. 

of  corporation  for  acts  in  excess  of  its  charter,  see  Validity  of 
Corporate  Acts. 

to  account  for  value  received  under  void  agreements,  526, 703, 714-724. 
LIABILITY  OF  SHAREHOLDERS. 

to  contribute  capital  for  benefit  of  creditors,  see  Creditors,  I.,  11. 

under  statutes,  to  creditors,  see  Creditors,  HI. 

in  illegally  formed  corporations,  see  Illegal  Incorporation. 

LiabUUyfor  calls,  128-158. 

when  the  liability  exists,  its  character,  128. 

power  of  forfeiture  does  not  negative,  124,  128. 

the  rule  in  Maine,  Massachusetts,  and  New  Hampshire,  129, 132. 

where  no  capital  has  been  agreed  on,  130. 

after  shares  have  been  paid  up,  131,  496. 

power  of  legislature  to  increase,  1078,  1099. 

where  there  is  an  express  agreement  to  pay,  132. 

consideration  of  the  assumption  of  liability,  133. 

contract  to  purchase  shares,  consideration  necessary,  134. 

insolvency  of  corporation  does  not  discharge,  161. 

abandonment  of  enterprise,  effect  of,  151-153. 

misapplication  of  funds  does  not  discharge,  151. 

where  capital  no  longer  needed,  152. 
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LIABILITY  OF  SHAREHOLDERS,  —  con/tnu«</. 

difltinctioii  between  rescission  of  contract  and  cessation  of  liability, 
163. 

liability  of  subscribers  several,  168. 

discharge  by  transfer  of  shares,  see  Transfer  of  Sharks. 

discharge  by  forfeiture  of  shares,  124, 126.  I 

release  by  the  corporation,  302,  306.  I 

corporation  may  receive  money  or  money's  worth  in  payment  of, 
426-429. 

ratable  contribution  required,  306. 

of  insolvent  corporation,  equity  of  contribution,  311-316^  see  Share- 
holders, m. 

of  sole  shareholder,  232. 

where  shares  are  held  in  trust,  304,  860-864. 

where  shares  are  issued  in  trust  by  the  corporation,  860,  861. 

when  statute  of  limitations  runs,  822  note. 

Conditions  of  liability  ^  —  complete  incorporation  necessary,  136. 

conditions  expressly  prescribed  by  charter,  136. 

subscription  of  capital  agreed  upon  an  implied  condition,  187,  740. 

when  amoimt  of  capital  must  be  fixed,  138. 

capital  required  for  preliminary  expenses,  139. 

where  corporation  authorized  to  begin  business  with  part  of  capi- 
tal, 140. 

capital  must  be  subscribed  unconditionally  and  in  good  faith,  141, 
78,  81. 

where  capital  increased,  entire  amount  need  not  be  subscribed,  142. 

tender  of  certificate,  not  a  condition,  61,  148. 

agreements  to  pay  unconditionally,  149. 

foaiver  of  conditions  precedent,  166. 

liability  unconditional  as  to  creditors,  821-823. 

conditions  imposed  by  terms  of  subscription,  see  Subscriftionb 
FOR  Shares,  U. 

Calls f  —  the  necessity  of,  148. 

call  not  necessary  where  time  of  payment  fixed,  144^  148. 

who  can  make  caUs,  146. 

power  to  make  calls  cannot  be  delegated,  146. 

amount  and  time  of  calls,  146. 

aotice  of  calls,  147, 164.. 

discretion  of  directors  as  to  amount  of  calls,  160, 161,  248. 

nnauthorized  calls,  liability  to  pay,  160-166. 

calls  must  be  fair  to  all  shareholders,  164-306. 

unauthorized  calls  cannot  be  ratified  by  corporation » 156. 

waiver  of  calls,  167. 

proceedings  to  recover  calls,  proofe,  168. 

LIBEL  AND  SLANDER, 

liability  of  corporation  for,  727. 
corporation  may  recover  damages  for,  368. 
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LICENSE, 

granted  to  foreign  corporation,  effect  of,  991-993.    See  FoRBioir 
Corporation. 
LIEN  ON  SHARES, 

when  corporation  has,  201. 

character  and  extent  of,  204,  206. 

where  debt  improperly  created,  20d. 

waiver  of,  207. 

when  purchasers  must  take  notice  of,  203. 

effect  of  assignment  without  transfer,  171,  206. 

national  bank  cannot  reserve,  474,  201  note. 
LIFE  TENANT, 

of  shares,  rights  of,  see  Grant  of  Inoomb  and  PROFrrs  of 
Shares. 
LIMITATION, 

of  duration  of  corporations,  see  Duration  of  Corporations. 

of  actions,  see  Statutes. 
LIMITED  COMPANY, 

equities  among  shareholders  in  winding  up,  813. 

rights  of  creditors  of,  798,  833,  note. 
LIQUIDATION.    See  Winding  Up. 
LIQUOR  LAWS, 

constitutionality  of,  1069. 
LIS  PENDENS, 

no  application  to  certificates  for  shares,  190. 
LOAN.    See  Borrowino  Monet. 

when  authorized,  see  Construction  of-  Chabtbrs. 

validity  of,  when  unauthorized,  see  Validity  of  Corporate  Acts. 

by  national  bank,  see  National  Bane:. 
LOCAL  LAW, 

when  an  act  of  incorporation  is  not,  13. 

by-law  of  municipality  is,  491,  598. 
LOCATION  OF  RAILROAD.    See  Railroad  Cobcpanibb. 
LOSS, 

of  certificate  for  shares,  188. 

of  capital,  rights  of  creditors,  see  Creditors. 
LOTTERY, 

franchise  to  hold,  construction  of,  323. 

law  prohibiting,  within  police  powers,  1052. 


M. 

MAJORITY   OF   SHAREHOLDERS.     See  Mbstinos   of   Sharb- 
holders. 
meaning  of  term,  476. 
relation  of  the  corporation,  641. 
powers  of,  generally,  474,  475,  641-<647. 
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MAJORITY  OF  SHAREHOLDERS,  —  cofi/mfi«(f. 

power  of  windiDg  np  the  company's  bnsinese,  418,  414, 417* 

cannot  assent  to  alteration*  646. 

cannot  assent  to  consolidation,  646. 

may  assent  to  changes  authorized  by  charter,  407. 

powers  where  right  to  alter  charter  reserved,  404-406. 

must  act  in  good  faith,  477,  620. 

power  of  making  by-laws,  see  By-laws. 

discretionary  powers  cannot  be  impaired,  248. 

cannot  impair  powers  of  directors,  611. 

ratification  by  tiie  majority,  249, 400, 622, 626.    See  Rativicatiok. 

acts  of  in  excess  of  charter,  when  not  binding,  641-647.    See  Va- 
lidity OF  Corporatb  Acts,  II. 

right  of  shareholders  to  relief  against  wrongful  acts  of,  249,  262, 262. 
See  RsMEDiBa  of  Shareholdsbs,  n. 
MALICE, 

when  imputed  to  a  corporation,  726-784* 
MALICIOUS  PROSECUTION, 

liability  of  corporation  for,  727. 
MANAGEMENT  OF  CORPORATIONS, 

how  business  should  be  managed,  see  CoNSTBtrcTioN  of  Charters. 

powers  of  agents,  see  Aqents. 

powers  of  the  majority,  see  Majority. 

of  meetings,  see  Meetings. 

unnecessary  interference  with  by  courts  not  justifiable,  248,  281. 

formalities  of,  see  Formalities. 
MANDAMUS, 

to  compel  ofiicer  to  file  certificate  of  incorporation,  16. 

to  compel  directors  to  call  a  meeting,  278. 

to  compel  transfer  of  shares,  216. 

to  enforce  payment  of  dividends,  461. 

to  enforce  performance  of  duties  to  the  public,  1182-1186. 
MANUFACTURING  CORPORATION, 

may  buy  patent  right,  366. 

puichase  of  stock  of  goods  by,  867  a. 

taxation  in  aid  of,  unconstitutional,  1086, 1114. 

Under  laws  of  New  York^ 

how  constituted ,  88 . 

when  entitled  to  begin  business,  140. 

what  may  be  received  in  payment  of  shares,  429. 

right  to  mortgage,  848,  478. 

MEETINGS  OF  DIRECTORS.    See  also  Mbbtinos  of  Shareholders. 
why  necessary,  681,  682. 
what  a  quorum,  631. 
presence  of  president  not  necessary,  681« 
notice  necessary,  681,  682. 
may  be  held  out  of  State,  588. 
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MEETINGS  OF  SHAREHOLDERS, 

powers  of  the  majority,  474,  476,  641-647. 

meaning  of  the  term  **  majority,"  476. 

number  of  votes  of  each  shareholder,  476  a. 

personal  interest  or  contract  of  shareholder  does  not  diaqnatify 

from  voting,  477. 
effect  of  combination  among  shareholders,  477. 
shares  owned  by  the  corporation  cannot  be  voted  upon,  478. 
notice  of  meeting,  when  necessary,  479. 
presumption  in  favor  of  regularity  of,  487|  479  note, 
what  notice  is  required,  481. 
waiver  of  notice,  490. 
who  can  call  a  meeting,  480. 
regular  and  special  meetings,  482. 
who  entitled  to  vote,  483. 

inspectors  of  election,  powers  and  appointment  of,  484. 
effect  of  votes  cast  illegally  or  for  disqualified  candidates,  485. 
voting  by  proxy,  486. 
formalities  in  conducting,  487. 
time  and  place  of  holding  meetings,  481,  488. 
adjourned  meetings,  489. 
irregular  meetings  may  be  ratified,  490. 
by-law  regulating,  valid,  492. 

remedy  of  shareholders  where  directors  refuse  to  call,  278. 
directors  may  be  enjoined  from  preventing,  548  a,  note. 

MEMBERS.    See  Srareholdebs. 

MERGER  OF  CORPORATIONS.    See  Consolidation. 
meaning  of  term^  939  note,  942,  945. 

MINING  COMPANIES, 

may  borrow  money,  844  note. 

purchase  of  steamboat  by,  867. 

issue  of  negotiable  note  by,  850-852. 

power  of  managing  agent  of,  509. 

what  may  be  distributed  as  dividends,  442. 

liability  of  shareholders  to  creditors,  880. 

MINORITY, 

rights  of,  see  Shareholdsrs,  II. 

MISAPPLICATION  OF  CORPORATE  FUNDS, 

majority  cannot  ratify,  249,  622. 

ratification  of,  by  the  shareholders,  625. 

remedy  of  shareholders,  274.    See  Shareholders,  XL 

MISNOMER, 

of  corporation,  effect  of,  854,  855. 

of  corporation  distinguished  from  designation  of  non-existing  com- 
pany, 770,  771, 
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MISTAKE, 

as  to  contents  of  subscription  paper,  97. 

liability  of  directors  for,  see  Dibectobs. 
MONEYED  CORPORATIONS, 

in  New  York,  cannot  make  preferences  when  insolvent,  804. 
MONEY  PAID, 

under  a  void  agreement,  when  recoverable,  714-724. 
MONOPOLY, 

grants  of,  by  the  legislature,  1057,  1057  a. 

grant  of,  how  construed,  823. 

obligation  resulting  from  acceptance  of,  1114. 

power  of  State  to  regulate,  1075  b. 
MORTGAGE, 

implies  right  of  corporation  to  execute,  846,  847. 

by  manufacturing  corporation,  in  New  York,  348,  478. 

by  railroad  company,  400,  1120-1124. 

by  corporation  de  facto,  750-758. 

validity,  if  in  excess  of  charter,  096,  711. 

of  franchises,  see  Fbanchisb. 

of  shares,  who  entitled  to  vote,  488. 
MORTMAIN, 

statutes  of,  328. 
MOTIVE, 

of  suit  by  shareholder,  immaterial,  259,  266. 
MUNICIPAL  CORPORATION, 

meaning  of  term,  8. 

how  created,  24. 

functions  of  charter  of,  1046. 

notice  of  ordinances  and  by-laws,  596. 

subscription  for  shares  in  railroad  company,  how  affected  by  con- 
solidation, 949,  951. 

rights  of  bona  fide  purchasers  of  bonds  of,  612-615. 

effect  of  acts  in  excess  of  charter,  649. 

ratification  of  unauthorized  acts  of  agents  of,  621. 

cannot  grant  charters  of  incorporation,  17. 
MUTUAL  INSURANCE  COMPANY, 

irregular  organization  cannot  be  set  up  by  a  member,  748  note. 
.    by-laws  of,  501. 

N. 
NAME, 

the  use  of  a  corporate  name,  858. 

effect  of  a  misnomer,  854,  855,  770,  771. 

corporation  protected  from  unauthorized  use  of,  857,  296. 

change  of,  does  not  affect  identity,  854. 

change  of,  does  not  affect  creditors,  810-812. 

validity  of  legislation  affecting  change  of,  11, 1064  note. 
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NATIONAL  BANKS.    See  Banks  asd  BAKxnro. 

power  of  Congress  to  charter,  9. 

powers  of,  generally,  884,  386. 

receipt  of  special  deposits  by,  888. 

prohibited  loans  by,  884,  678. 

cannot  reserve  lien  on  shares,  201,  884,  494. 

usury  laws  applicable  to,  669. 

in  what  courts  they  may  sue  and  be  sued,  987. 

individual  liability  of  shareholders,  882,  902  note. 

appointment  of  receiver  by  State  court,  866  note. 

cannot  make  preference  among  creditors,  805. 

shares  not  attachable  after  assignment  of  certificates,  107. 

NEGLIGENCE, 

liability  of  corporation  for,  725-784. 
liability  of  directors  for,  see  Dibbctobs. 

NEGOTIABLE  INSTRUMENTS, 

of  corporation,  effect  of  seal,  841. 

implied  power  of  corporation  to  execute,  850-862. 

accommodation  note  or  indorsement  unauthorized,  428. 

prohibition  from  executing  or  dealing  in,  321. 

prohibition  from  executing  except  on  conditions,  679. 

when  shareholder  may  restrain  execution,  275. 

executed  in  excess  of  charter,  rights  of  innocent  purohaaeTS,  686- 

688. 
when  purchaser  may  assume  authority  of  agent  executing,  607, 602. 
validity  of  transfer  in  excess  of  charter,  712. 

NON-USER  OF  FRANCHISES, 

when  a  cause  for  dissolution,  see  Dissolution. 

NOTES  AND  BILLS.    See  Nkqotiablb  Instbumxntb. 

NOTICE, 

judicial,  of  charter,  38,  89. 

of  charter  by  party  dealing  with  corporation,  691. 

of  general  legislation,  692. 

of  articles  of  joint-stock  company,  595. 

of  foreign  charters  and  laws,  89,  591,  592. 

of  by-laws,  500,  502,  593-595. 

of  rights  of  equitable  owners  of  shares,  181-184. 

to  shareholders  of  calls,  147. 

to  sharehQlders  of  meetings  of  shareholders,  479,  481,  482. 

to  shareholders  of  meetings  of  directors,  581,  5^. 

to  agents  of  a  corporation,  540  (,  540  c. 

to  promoters  of  a  corporation,  284. 

to  shareholders  of  a  corporation,  229,  284. 

to  a  corporation  of  equitable  ownership  of  shares,  181-184. 

judicial,  of  the  nature  of  a  business,  382. 

judicial,  of  the  powers  of  agents,  509. 
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NOVATION, 

of  members,  see  Transfer  of  Shares. 

of  liability  to  creditors,  808-813.    See  Creditors. 
NUISANCE, 

liability  of  corporation  for,  720,  727,  783. 

constroction  of  franchise  to  create,  323. 

court  of  equity  may  abate,  1043. 

constitutionality  of  legislation  prohibiting,  1068. 


0. 

OFFICERS.    See  Agents;  Directors. 

de  facto  and  dejure^  meaning  of  terms,  640. 

de  facto  but  not  dejure^  how  removed,  643  a. 

acting  under  informal  appointment,  636-640. 
ORGANIZATION  OF  CORPORATIONS.    See  Formation  of  Cor- 
porations; Subscriptions  for  Shares. 

effect  of  loss  of,  1007, 1008. 


P. 

PAID-UP  SHARES.    See  Certificates  for  Shares. 

issue  of,  for  property,  425-429,  826,  826. 

certificates  for,  rights  of  innocent  purchasers,  886. 

unauthorized  issue  of  certificates  for,  remedies  of  shareholders,  117, 
286-290. 

unauthorized  issue  of  certificates  for,  rights  of  creditors,  see  Cred- 
itors, n. 

validity  of  certificates  for,  see  Certificates  for  Shares. 
PARLIAMENT, 

power  to  alter  charters,  1044  note. 

application  to,  when  enjoined,  296-301. 
PARTIES.    See  Pleading  and  Practice;  Remedies. 

to  shareholders'  bill,  plaintiffs,  256,  259-268. 

to  shareholders'  bill,  defendants,  257,  258. 

to  creditors'  suit  for  unpaid  capital,  860-868. 

to  creditors'  suit  to  enforce  statutory  liability  of  shareholders,  893- 
906. 

PARTNERSHIP, 

compared  with  corporation,  1,  7,  46,  227. 
illegal  incorporation  does  not  result  in,  748,  749. 
corporations  have  no  implied  authority  to  enter  into,  421. 
entered  into  by  a  corporation,  validity  of  contracts  of,  697. 
statutory  liability  of  shareholders  compared  with  that  of  members 
of,  878. 
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PARTNERSHIP,  —  continued. 

sabscription  for  shares  on  behalf  o^  69. 
transfer  of  interest  of  partner,  163. 

contract  of  partnership  distinguished  from  contract  to  form  part- 
nership, 46. 

PAST  SHAREHOLDEEUS, 

liability  of,  under  statutes,  850,  888,  890. 

PATENT  RIGHTS, 

purchase  by  corporation,  365. 

rights  of  foreign  corporation  holding,  974  a. 

PAYMENT, 

of  dividends,  see  Dividends. 

of  deposit  by  subscriber  for  shares,  71,  72,  730,  742,  748. 

of  capital,  see  Liability  of  Shareholders. 

of  capital,  rights  of  creditors  as  to,  see  Creditors,  II. 

for  shares  in  property  or  services,  425-420,  825, 826. 

PENAL  LIABILITY, 

whether  statutory  liability  of  shareholders  is,  877.     See  Crbdi- 

TORB,  III. 
whether  statutory  liability  of  directors  is,  906-009. 

PERSON, 

corporation  when  regarded  as,  1,  227-234. 

PERSONAL  PROPERTY.    See  Property. 
shares  are,  225. 

PLACE, 

where  a  corporation  may  carry  on  business,  359-361,  958.    See 

also  Foreign  Corporations. 
of  meetings  of  shareholders,  488. 
of  meetings  of  directors,  533. 
where  suit  for  winding  up  may  be  brought,  284,  867  note,  903, 904. 

PLAINTIFFS, 

to  shareholders'  bill,  250,  259-268. 

to  creditors'  proceeding,  860-868,  893-905. 

PLEADING  AND  PRACTICE, 
remedies,  see  Remedies. 
shareholders'  biUs,  see  Shareholders,  U. 
creditors'  proceedings,  see  Creditors. 
how  existence  of  corporation  put  in  issue,  772,  773. 
how  citizenship  of  corporation  put  in  issue  in  United  States  courts, 

975  a. 
effect  of  misnomer  of  corporation,  355. 
answer  of  corporation  in  chancery,  338,  535  note, 
service  of  process  on  corporations,  979-983. 
suits  against  corporation  chartered  by  Congress,  985-987. 
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PLEDGE, 

implied  right  of  corporation  to  make,  849. 

of  shares  by  the  corporation,  840,  850,  851. 

of  shares,  who  entitled  to  vote,  488. 

of  shares,  who  liable,  852. 

of  shares,  rights  of  attaching  creditor,  196  note. 
POOLING  CONTRACTS, 

among  railroad  companies,  1030, 1081. 

POWERS, 

of  legislatures,  see  Formation  of  Corporations;  Legislative 
Control. 

of  corporations,  see  Construction  of  Charters;  Validitt  of 
Corporate  Acts,  III. 

of  the  majority,  see  Majority. 

of  agents,  see  Aoents;  Directors. 

of  eminent  domain,  see  Eminent  Domain. 

to  vote,  see  Vote. 

to  transfer  shares,  see  Transfer  of  Shares. 
PRE-EMPTION, 

where  new  shares  are  issued,  right  of  sh&reholders,  456. 
PREFERENCES. 

among  creditors  of  insolvent  corporations,  802-805. 

directors  of  insolvent  corporation  cannot  obtain,  787,  788. 
PREFERRED  SHARES. 

when  the  right  to  issue,  exists,  468,  464. 

whether  charter  may  be  altered  by  authorizing  issue  of,  400,  463. 

rights  of  holders  of,  456. 

dividends  on,  payable  only  out  of  profits,  457. 

guaranty  of  *'  interest "  or  dividends,  456-458. 

where  dividends  are  cumulative,  458. 

discretion  of  directors  to  reserve  profits,  459,  460. 

preference  in  distribution  of  capital,  461. 

dividends,  to  whom  payable  after  sale  of,  180. 

remedies  of  the  holders  of,  280,  462. 

PRELIMINARY  EXPENSES, 

capital  may  be  called  in  to  pay,  189. 

PRELIMINARY  SUBSCRIPTIONS, 
under  statutes,  53,  59. 

PRESCRIPTION, 

corporations  by,  86. 

PRESIDENT, 

powers  of,  537,  538. 

of  meeting  of  shareholders,  487,  531. 
PRESUMPTIONS, 

of  grant  of  charter,  36. 

of  acceptance  of  charter,  26. 
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PRESUMPTIONS,  —  continued. 

of  oontinaance  of  corporate  existence,  775. 

as  to  powers  conferred  by  charter,  824. 

as  to  seal  of  corporation,  340,  616,  617. 

as  to  acceptance  of  agency,  504. 

as  to  powers  of  agents,  509,  616,  617.    See  Valeditt  of  Cobfo- 

BATB  Acts,  I.  B. 
of  acceptance  of  grant,  708  a. 
of  ratification  by  shareholders,  628-682. 
of  regularity  of  meetings,  479  note, 
of  notice  of  directors  of  corporate  afEairs,  500  a, 
as  to  correctness  of  stock-books,  40,  75,  76, 158.' 

PRIORITIES, 

among  creditors,  864  note,  897  note. 

PRIVATE  ACT. 

where  grant  of  charter  is,  88. 

PRIVATE  CORPORATION, 

what  is,  8,  4,  7.    See  Corporation. 
PRIVILEGE.    See  Franchise. 
PROCESS.    See  Service  of  Process. 

PROFITS, 

what  are  deemed,  437-440.    See  Dividends. 

when  agents  must  account  for,  525.    See  Agents;  Directobs. 

PROMISSORY  NOTES.    See  Negotiable  Instruments. 

PROMOTERS, 

meaning  of  term,  545. 

liability  of  corporation  for  acts  of,  284,  547--549. 
dealings  of,  with  corporation,  545,  546. 
frauds  by,  remedies,  291-293. 

PROOF.    See  also  Presumptions  ;  Judicial  Notice. 

of  charter,  86,  40. 

of  legal  incorporation,  86,  37,  40-42. 

of  corporate  existence,  774,  776-778. 

of  corporate  existence,  when  necessary,  87,  770-778. 

that  a  person  is  a  shareholder,  74-76. 

of  subscriptions  for  shares,  74-77, 158. 

of  calls  and  notice,  158. 

to  charge  shareholder  with  statutory  liability,  886,  887. 

of  ratification  by  the  corporation,  633. 

of  authority  of  agents,  616. 

against  corporation  by  admissions  of  agents  of  corporations,  640  tu 

by  books  of  corporation,  40,  75,  76, 158. 
PROPERTY, 

implied  right  of  corporation  to  acquire,  827. 

statutes  of  mortmain,  328. 

construction  of  provisions  limiting  right  to  acquire,  829,  880. 
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PROPERTY,  —  continued. 

amount  which  corporation  may  hold,  329. 

effect  of  limitation  of  duration  of  charter,  830. 

devises  of,  to  corporations,  when  valid,  831>388. 

when  corporation  may  hold  in  trust,  334. 

transfer  of,  when  authorized,  385,  420,  422. 

transfer  by  directors  to  pay  debts,  613,  802-805. 

conveyance  of,  how  executed,  283,  335. 

validity  of  acquisition  or  transfer  of,  in  violation  of  the  charter,  878. 

See  Validity  op  Corporate  Acts,  III.  F. 
acquisition  or  transfer  of,  by  corporation  de  facto,  758,  754. 
receipt  of,  by  ^corporation,  subject  to  equities,  229,  281. 
of  corporation,  how  affected  by  dissolution,  1081-1085. 

PROSPECTUS, 

liability  of  directors  for  issuing  false,  570-578. 
fraudulent,  when  a  ground  of  avoiding  subscriptions,  100, 108, 105. 
See  Subscriptions  for  Shares,  III. 

PROXY, 

right  to  vote  by,  486. 

PUBLIC, 

corporations,  8.    See  Mukicipal  Corporations. 

law,  when  charter  is,  88. 

duties  of  corporations,  see  Duties  to  the  Publio. 

PUBLICATION, 

of  notice  of  calls,  147. 

.PUNITIVE^  DAMAGES, 

liability  of  corporation  for,  728,  729. 

PURCHASE, 

of  property,  see  Property. 
of  shares,  see  Shares. 


Q. 

QUANTUM  MERXHT, 

for  value  received  under  void  contract,  714-724. 

QUASI  CORPORATION, 

meaning  of  term,  8. 

recognized  by  comity  in  foreign  States,  989,  990. 

QUORUM, 

at  shareholders'  meeting,  476. 
at  directors'  meeting,  492,  581. 

QUO  WARRANTO, 

extinguishment  of  franchises  by,  988. 

diasdation  of  corporations  by,  1014, 1080.    See  DisaoLunoH. 


1154  INDEX. 

[tHB  BXFBBBKCB8  ▲RB  TO  THX  8S0n0H8.| 

B. 

RAILROAD  COMPANIES, 

what  transactions  of,  are  authorized,  868, 894.    See  Conbtbuction 

OF  Charters. 
acquisition  of  land  by,  369,  870,  394. 
arrangements  for  acquisition  of  railroad,  371,  872. 
purchase  of  railroad  already  built,  871,  872. 
construction  of  branch  roads  and  extensions,  373. 
purchase  of  steamboats  and  other  conveyances,  364,  874. 
purchase  of  coal  mines  by,  362,  364,  894. 
contracts  to  carry  beyond  the  limits  of  their  lines,  375,  894. 
traffic  arrangements  among  connecting  lines,  376,  377. 
arrangements  for  running  powers,  when  authorized,  378-380. 
pooling  arrangements  among  competing  lines,  1130, 1181. 
must  operate  their  roads  by  their  own  agents,  881. 
unauthorized  guaranty  of  music  festival  by,  394. 
alteration  of  charter  of,  see  Alteration  of  Charter. 
contract  in  anticipation  of  alteration  unauthorized,  898. 
guaranty  of  bonds  of  other  company,  428. 
transfer  of  property  of,  1120-1124. 
leases  of  property  of,  879, 1120-1124. 
mortgages  of  property  of,  400, 1120-1124. 
transfer  or  mortgage  of  franchises  of,  see  Franchisb. 
execution  against  property  of,  1125. 
duties  of,  to  the  public,  see  Duties  to  the  Public. 
duty  to  operate  railroad,  414,  656,  1116. 
discrimination  among  shippers,  656,  1117. 
remedies  against,  to  enforce  performance  of  duties,  1048,  1017- 

1021,  1182-1136. 
power  of  legislature  to  regulate,  1067, 1078, 1099.    See  Lboisla* 

TiVE  Control. 
laws  regulating  charges,  1074-1075  d,  1094. 
are  instruments  of  commerce,  974,  1075  d. 
chartered  by  several  States,  laws  regulating,  970-974. 
chartered  by  several  States,  mortgage  of,  996,  1122. 
subscription  for  shares  in,  on  condition  as  to  location,  79* 

RATES, 

constitutionality  of  laws  regulating,  1074-1075  d. 
of  railroad  companies  must  be  reasonable,  1117. 

RATIFICATION, 

of  unauthorized  acts  of  corporate  agents,  618-685. 

effect  of, — illegality  of  act  not  cured  by,  619. 

bars  right  of  shareholder  to  relief,  261-263. 

rights  of  creditors  cannot  be  impaired  by,  620,  621. 

by  municipal  and  charitable  oorporations  and  savings  banks,  621. 


J 
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RATIFICATION,  —  conHnued. 

of  sale  or  lease  by  railroad  company,  020. 

by  the  shareholders,  629-625. 

previoas  assent  eqnal  to,  228. 

of  acts  in  excess  of  the  charter,  249,  610,  622,  624,  625. 

of  alteration  of  charter,  or  consolidation,  628. 

of  unauthorized  issue  of  paid-up  shares,  290. 

of  misapplication  of  funds,  624,  625,  249. 

of  torts,  731. 

of  informal  acts  apd  contracts,  684,  685. 

of  informal  appointment  of  officers,  688.  * 

of  informal  meeting,  490. 

by  directors  and  other  agents,  622,  627. 

by  the  majority,  626,  246,  247,  249. 

by  the  majority,  of  acts  in  excess  of  the  charter,  249,  490,  622, 

626.  I 

what  operates  as  ratification  by  the  shareholders,  628-682. 
estoppel  by  acquiescence  or  laches  of  shareholders,  628,  680. 
when  presumed,  629,  632. 
proof  of,  683. 

of  unauthorized  subscription,  68,  848.  j 

by  corporation,  of  irregular  subscription,  66,  748. 
of  irr^^ar  transfer  of  shares,  222,  228,  748. 

of  unauthorized  calls,  155.  i 

of  contracts  of  promoters,  548,  549. 
of  dealings  of  agent  with  corporation,  525. 
shareholders'  suit  barred  by,  261-263. 
by  the  legislature,  of  unauthorized  incorporation,  10  note,  20, 

786. 
by  the  legislature,  of  unauthorized  consolidation,  941. 
by  the  legislature,  of  claim  of  franchises,  319. 
by  the  legislature,  of  illegal  acts  and  contracts,  651. 

REAL  ESTATE.    See  Property. 

power  of  corporation  to  acquire  and  transfer,  see  Fbopertt. 
shares  are  not,  224. 

RECEIYER, 

when  appointed  at  suit  of  shareholder,  281. 

power  to  collect  assets  for  creditors,  867,  868. 

power  to  enforce  statutory  liability  of  shareholders,  869,  902. 

of  national  banks,  866  note,  902  note. 

REDEMPTION, 

of  shares  after  forfeiture,  126, 127. 

REDUCTION  OF  CAPITAL  STOCK, 

not  impliedly  authorized,  484,  112-lli. 
by  purchase  of  shares,  112-114. 
effect  as  to  creditors,  888. 

TOL.U.— 89 
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REGULATION, 

of  commerce,  see  Commercb. 

of  corporations  by  the  legislature,  see  Legislative  Coxttbol; 
Railroad  Companies. 

of  rates  by  the  legislature,  1074-1706  d. 
REISSUE  OF  SHARES, 

which  have  come  back  to  the  corporation,  114. 
RELEASE,  * 

of  shareholder  by  corporation,  109, 117,  303,  313  note.    See  Sub- 
scriptions FOR  Shares,  IV. 

of  shareholders,  validity  as  to  creditors,  824,  841. 
RELIGIOUS  CORPORATION, 

meaning  of  term,  4. 
REMEDIES, 

of  shareholders,  see  Shareholders,  II. 

of  creditors,  to  reach  corporate  assets,  794-796,  860-868.      See 
Creditors,  II. 

of  creditors  to  enforce  statutory  liability  of  shareholders,  808-005. 
See  Creditors,  III. 

of  creditors  to  enforce  statutory  liability  of  directors,  910. 

of  creditors  after  a  consolidation,  964-957. 

available  to  corporations,  867,  368. 

of  corporation,  where  agents  misuse  their  powers,  526,  560. 

to  remove  offending  directors,  642,  643. 

to  remove  officers  de  facto ^  648  a. 

of  State  to  annul  franchises  and  obtain  dissolution,  1014,  1030. 

of  State  for  usurpation  of  franchise,  938. 

of  State  to  restrain  unauthorized  corporate  acts,  1040-1043. 

of  State  to  enforce  duties  to  the  public,  1132-1136. 

change  of,  by  statute,  876. 

constitutionality  of  laws  providing  new  remedies,  1076. 

against  foreig^n  corporations,  see  Foreign  Corporations. 

by  or  against  foreign  joint-stock  companies,  989,  990. 

specific  performance,  see  Specific  Performance. 
REMOVAL, 

of  agents  from  office,  641-643. 

of  officers  de  facto j  643  a. 

of  suits  into  Federal  courts,  see  United  States  Courts. 

REORGANIZATION  AND  REVIVOR, 

nature  and  consequences  of,  811,  812. 

by  statute,  restoring  franchises,  1038. 
REPEAL, 

of  by-laws,  499. 

of  charter  or  franchises,  see  Legislative  Control,  I. 

reservation  of  power  of,  see  Legislative  Control^  IL 
REPORTS, 

liability  of  agents  fraudulently  issuing,  673. 
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BEPRESENTATIONS,   FRAUDULENT.     See    Fbaitb;  Subscrip- 
tions FOR  Shares,  III. 
RESCISSION, 

of  shares  and  subscriptions,  see  Subscriptions  for  Sharks,  IV. 
RESERVATION, 

by  legislation,  of  power  to  alter  or  repeal  charteis,  see  Lrgisla- 
TiVB  Control,  II. 
RESIDENCE, 

of  corporations,  058  note,  059.    See  Place  ;  Foreign  Corpora- 
tion. 

of  directors,  861. 
RESIGNATION, 

of  directors,  568,  564. 
RESTRAINT  OF  TRADE, 

by-law  operating  as,  405. 

contract  operating  as,  1181. 
REVERTER, 

of  property  on  dissolution  of  corporation,  1031,  1082. 
REVIVOR  OF  CORPORATIONS.     See  Reorganization  and  Re- 
vivor. 
REVOCATION. 

of  powers  of  agents,  541,  542. 
REWARD, 

by  bank  for  apprehension  of  thief,  424. 
RIGHTS, 

of  shareholders,  see  Shareholders. 

of  creditors,  see  Creditors. 
RIVAL  COMPANY, 

suits  in  interest  of,  250,  200,  266. 
RUNNING  ARRANGEMENTS, 

among  railroad  companies,  see  Railroad  Companies. 

S. 

SALE, 

of  property,  see  Property. 

in  excess  of  charter,  validity  of,  see  Validitt  of  Corporate 
Acts,  III.  F. 

of  franchises,  see  Franchise. 

of  shares,  see  Shares;  Transfer  of  Shares. 
SALVAGE, 

corporation  may  sue  for,  857. 
SAVINGS  BANK, 

nature  and  business  of,  890. 

rights  of  depositors,  891,  500. 

rules  and  by-laws  of,  500,  501. 

ratification  of  unauthorized  acts  of  agents  of,  621. 
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SCIRE  FACIAS, 

to  dissolye  corporation,  1030. 
SCRIP  DIVIDENDS.    See  Dividends. 

SEAL, 

when  corporation  most  use,  838, 172,  498. 
what  sufficient,  and  how  affixed,  339. 
presumptions  as  to,  340,  616,  617. 
negotiable  instruments  under,  341. 
legal  effect  of  sealing,  340,  341. 
failure  to  use  when  prescribed,  582  note. 

SECRET  AGREEMENT, 

with  subscriber  for  shares,  when  inyalid,  303. 

SERVANTS.    See  Agents. 

SERVICE  OF  PROCESS, 
on  corporations,  979. 

on  corporation  chartered  by  other  States,  979-983. 
on  foreign  corporations  in  United  States  courts,  982. 
on  shareholders,  does  not  bind  corporation,  234  note, 
after  dissolution,  on  agent  of  corporation,  773. 
method  of,  may  be  altered  by  law,  1081. 

SET-OFF, 

of  liability  for  dividends  due  to  shareholder,  201  note, 
by  shareholder  of  insolvent  corporation,  861,  862,  898. 

SHAREHOLDERS, 
I.   Constitute  the  corporate  association,  1,  7,  33,  227. 

creation  of,  see  Formation  of  Corporation  ;  Subscriptions 

FOR  Shares. 
release  of,  see  Subscriptions  for  Shares,  IV. 
transfer  of  membership,  see  Transfer  of  Shares. 
liability  of,  to  the  corporation,  see  Liability  of  Shabeholdebs. 
liability  of,  to  creditors,  see  Creditors. 
meetings  of,  see  Meetings. 
ratification  by,  see  Ratification. 
are  not  agents  for  the  corporation,  238. 
wrongs  of,  corporation  not  responsible  for,  234. 
process  served  on,  does  not  bind  corporation,  234  note, 
notice  to,  affects  corporation,  when,  229,  234. 
have  no  title  to  corporate  property,  233. 
interest  of,  in  corporation,  231  note,  237. 
distinction  between  several  and  coUective  rights  of,  235,  237,  277, 

278,  566. 
right  to  dividends,  see  Dividends. 
right  to  examine  company's  books,  473. 
right  to  certificate  for  shares,  472. 
right  to  transfer  shares,  see  Transfer  of  Shares. 
rights  where  new  shares  are  issued,  454,  455. 
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SHAREHOLDERS, — continued. 

remedy  for  wrongful  acts  impairing  yalae  of  shares,  666,  567. 

removal  of  directors  by,  642-543  a. 

rights  as  against  agents,  see  Agxnts;  Dibectors. 

rights  after  dissolation  of  the  corporation,  1032. 

constdtutionality  of  legislation  affecting,  see  Legislative  Comtrol. 
n.  Eights  and  remedies  in  equity^  235-301. 

distinction  between  several  and  collective  rights  of,  235, 237, 277, 273. 

interest  of,  in  corporation,  237. 

right  to  sue  on  behalf  of  corporation,  —  general  rule,  238. 

cannot  sue  if  corporation  is  able  to  act,  239. 

cannot  sue  unless  agents  unwilling  or  unable,  240. 

cannot  sue  unless  relief  through  majority  impossible,  240,  244. 

when  demand  upon  directors  is  necessary,  241,  242. 

discretionary  powers  of  agents  cannot  be  impaired,  243. 

discretion  of  agents  as  to  propriety  of  suing,  244,  248. 

where  the  directors  have  committed  a  breach  of  duty,  245  et  seq, 

exception  where  act  may  be  ratified  by  majority,  246,  247. 

where  acts  of  directors  cannot  be  ratified,  249. 

where  preventive  relief  applied  for,  250,  254. 

where  delay  until  directors  may  be  removed  necessary,  251-254. 

when  the  court  wiU  fully  dispose  of  a  case,  255. 

parties  to  shareholders'  bill,  256. 
•  who  must  be  made  defendant,  257,  258. 

form  of  suit  by  shareholder,  256. 

who  can  sue,  where  shares  held  in  trust,  256,  260. 

motive  of  bringing  suit  immaterial,  259,  266. 

plaintiff  must  have  a  real  interest,  260. 

suit  in  interest  of  a  rival  company,  260.     — - — 

acquiescence  of  corporation  bars  suit,  261. 

plaintiff  who  has  acquiesced  cannot  sue,  262,  263. 

if  plaintiff  disqualified,  suit  cannot  proceed,  264. 

when  a  transferee  of  shares  can  sue  on  account  of  prior  wrongs, 
265-269. 

equity  rule  94,  in  United  States  courts,  269. 

complicity  of  part  of  shareholders  not  a  ground  for  withholding  re- 
lief, 294. 

frauds  of  majority,  249,  274. 

when  shareholder  can  sue  on  behalf  of  corporation,  —  general  role, 
270,  271. 

nature  of  cause  of  action  of  shareholder,  271. 

suit  for  wrongs  committed  by  individual  shareholders,  272. 

where  acts  causing  forfeiture  of  franchises  are  threatened,  273. 

where  rivalry  of  directors  threatens  loss,  273,  281. 

where  directors  refuse  to  call  a  meeting,  273,  480. 

suit  for  violation  of  charter,  —  misapplication  of  funds,  274. 

unanthorized  acts  causing  liability  may  be  restrained,  275. 
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SH  ABEHOLDERS,  —  corUinued. 

unauthorized  payment  of  diyidends,  or  failure  to  pay,  276, 450, 451. 

unauthorized  forfeiture  of  shares,  or  expulsion,  277. 

unfair  discrimination  among,  279. 

unauthorized  calls,  150. 

privileges  of  preferred  shareholder  protected,  280,  402. 

interference  with  management,  when  justified,  281, 285. 

winding  up  corporation  at  suit  of,  282-285. 

unauthorized  issue  of  certificates  for  shares,  286-290. 

frauds  by  promoters,  remedy,  291-298. 

unauthorized  use  of  funds  or  name  to  procure  alteration  of  charter, 

295,  296. 
action  under  void  alteration,  297. 
restraining  applications  to  the  legislature,  298-801. 
ILL  Equities  among  akareholdersy  302-315. 

each  entitled  to  specific  performance  of  contract  of  othen, — release, 

802,  313  note, 
colorable  subscriptions,  —  secret  agreements,  308. 
legal  holder  of  shares  liable  for  caUs,  304. 
legal  holder  entitled  to  vote,  304. 
ratable  distribution  of  liabilities,  305,  154,  444» 
when  issue  of  paid-up  shares  unauthorized,  306. 
validity  of  subscriptions  on  special  terms,  307. 
ratable  distribution  of  dividends,  305. 
party  acting  as  shareholder  liable  as  shareholder,  808. 
forfeiture  of  shares,  when  unauthorized,  309. 
transfer  of  shares,  when  unauthorized,  310. 
winding-up  corporations,  equities  among  ahareholderB,  811--815, 

866,  894. 

SHARES, 

preferred  shares,  see  Prbferr2d  Shares. 

transfer  of,  see  Transfer  of  Shares. 

cancellation  of,  see  Cancellation  of  Shares. 

distinguished  from  certificates  for  shares,  226. 

are  choses  in  action,  and  personal  property,  119,  200,  224,  225. 

difEerenoe  between  purchase  and  subscription,  61,  65,  110, 118. 

nature  of  an  original  issue  of,  288. 

original  issue  in  trust  by  the  corporation,  349,  850,  851. 

paid-up  shares  and  their  issue,  286-290,  306,  425-429. 

value  of,  288,  826. 

validity  of  issue  in  excess  of  amount  authorized,  683,  761-767. 

validity  of  issue  on  prohibited  terms,  679. 

effect  of  limitation  of  number  which  maybe  held,  85  note,  679  note. 

purchase  of,  by  the  corporation,  431-434,  112-114. 

remedy  for  wrongful  acts  impairing  value  of,  566,  567. 

sale  by  corporation  issuing,  61,  65. 

sale  by  holder  complete  on  delivery  of  certificates,  218. 
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SHASES,  ^continued. 

purchaser  entitled  to  valid  certificates,  118, 191. 

Bale  within  statute  of  frauds,  226. 

rescission  of  contract  for  sale,  110,  118w 

after  sale,  right  to  dividends  and  liability  for  calls,  175-178,  448. 

trusts  of  shares,  see  Trusts. 

remedies  where  the  corporation  refuses  a  transfer,  214-221. 

right  of  transferee  to  sue  for  wrongs  to  the  corporation,  265-269. 

sale  under  power  of  forfeiture,  see  Fobfsiturb  of  Shabbs. 

SLANDER.    See  Libel  and  Slakdeb. 

SOLE  CORPORATION, 

distinguished  from  corporation  aggregate,  2. 

SOLE  SHAREHOLDER, 

not  liable  on  corporate  obligations,  282. 
cannot  convey  corporate  title,  283. 

SPECIAL  ACT, 

of  incorporation,  when  nnconstituAional,  10-14. 

SPECIAL  AGREEMENTS, 

with  subscribers  for  shares,  see  Subbobiptionb  fob  Shabes,  U. 

SPECIAL  DEPOSITS, 

may  be  received  by  banks,  888,  540. 

SPECIAL  FRANCHISE.    See  Franchise. 

SPECIAL  MEETINGS.    See  Meetings. 

SPECIFIC  PERFORMANCE.    See  Eqihtt;  Rbmbdiss. 
of  contract  for  sale  of  shares,  218. 
of  transfer  of  shares,  214,  220. 

of  obligation  created  in  excess  of  the  charter,  681-684,  688. 
of  contract  to  construct  or  operate  a  railroad,  1184  note,  1136  note. 

STATES, 

may  hold  shares  in  private  corporations,  8,  35. 

legislative  powers  of,  see  Leoislatiyb  Control. 

in  which  corporations  may  act,  see  Foreign  Corporations; 
Place. 

of  corporations  chartered  by  several  States,  see  Foreign  Corpora- 
tions, IL 

STATUTES, 

of  incorporation,  see  Formation  of  Corporations. 
regulating  foreign  corporations,  661-665.    See  Foreign  Corpo- 
rations. 
providing  for  service  of  process  on  foreign  corporations,  982,  983. 
reincorporating  or  licensing  corporations  of  other  States,  991-1001. 
which  apply  to  corporations,  1061,  1091,  1092. 
which  apply  to  foreign  corporations,  964. 

which  apply  to  corporation  chartered  by  several  States,  998,  999. 
of  limitations,  application  to  liability  of  shareholders,  822  note. 
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STATUTES,  —  continued. 

of  limitations,  applicable  to  statatory  liability  of  shaiehoIdei8,  873, 
877. 

of  limitations,  application  to  suit  against  directors,  560  note* 

of  limitations,  enactment  is  oonstitational,  814,  1080. 

of  frands,  application  to  sales  of  shares,  224 «  226. 

for  winding  up  corporations  alter  dissolution,  1086, 1037. 

prohibiting  usury,  666-669. 

prohibiting  unauthorized  banking,  670. 

prohibiting  devises  to  corporations,  671.    See  Devibes. 

of  mortmain,  328. 

of  wills,  831-333. 

notice  of,  when  to  be  taken,  591,  592.     See  Notice. 

effect  of  violation  of,  by  corporations,  see  Validity  of  Corpo- 
rate Acts,  III.  A. 

constitutionality  of,  see  Leoislatite  Control. 
STATUTORY  LIABILITY, 

of  shareholders  to  creditors,  869-905.    See  Crsditora,  IIL 

of  directors  to  creditors,  906-909. 
STEAMBOAT, 

right  of  railroad  company  to  purchase,  364,  367  a,  874. 

STOCK.     See  Shares;  Shareholdbrs. 
STOCK-BOOKS.    See  Books. 

subscriptions  on,  see  Subscriptions  for  Shares,  I. 

evidence  in  favor  of  corporations,  75,  76.    See  Proof. 

transfers  of  shares  on,  170.    See  Transfer  of  Shares. 
STOCK  DIVIDENDS.    See  Dividends. 

the  right  to  make,  452,  453. 

equities  among  shareholders  as  to,  454. 

rights  as  between  tenant  for  life  of  shares  and  remaindennaiiy 
468-471. 
STOCK  SUBSCRIBERS.    See  Subscriptions  for  Shares. 
STRIKES  OF  LABORERS, 

when  an  excuse  for  not  operating  a  railroad,  1119. 

SUBSCRIPTION  BOOKS.    See   Stock-Books;    Subscriptions  for 

Shares. 
SUBSCRIPTIONS  FOR  SHARES, 
I.  Formation  of  contract  of  memberah^,  48-108.    See  also  Formatior 
OF  Corporations. 

general  character  of  contract  of  membership,  43-46. 

subscription  distinguished  from  contract  to  take  shareSy  46. 

mutual  agreements  to  form  a  corporation,  47. 

enforcement  of  such  agreement,  50-52. 

offer  to  become  shareholder  in  future  corporation,  48-50. 

agreement  to  subscribe  for  shares  in  future  corporation,  49. 

preliminary  subscription  under  statutes,  53,  59. 
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SUfiSCRIPTIONS  FOR  8RABSS,  ^  continued. 

statutory  subscriptions  for  shares,  before  organization,  65. 

nature  and  effect  of,  under  statutes,  56. 

whether  subscription  of  entire  capital  a  condition  precedent  to 

effect  of,  57. 
are  binding  as  soon  as  made,  59. 

subscriptions  after  organization,  acceptance  necessary,  00. 
difference  between  contract  to  purchase  shares  and  subscription,  61. 
excessive  subscriptions,  effect  of,  58. 
assent  of  subscriber  necessary,  62,  63,  848. 
effect  of  alteration  of  articles  before  incorporation,  62. 
abandonment  of  subscription  list  by  mutual  consent,  68. 
subscription  through  agents,  68,  843. 
ratification  of  unauthorized  subscription,  68,  848. 
agents  who  can  receive,  64. 
powers  of  agents  receiving,  66. 
apportionment  of  shares  among  subscribers,  66. 
formalities  prescribed  by  law,  67  et  seq, 
formalities  not  necessary  on  sale  after  organization,  65. 
conditions  precedent  to  incorporation  must  be  performed,  67,  787- 

789. 
form  of  subscriptions  on  books,  69. 
must  be  in  writing,  69. 
allotment  of  shares,  70. 

payment  of  deposit,  when  necessary,  71,  789,  742,  748* 
payment  of  deposit,  when  not  necessary,  72. 
irregular  subscriptions,  73,  785-748. 
proof  of,  74-77. 

proof  of,  by  entry  on  stock-books,  75,  76. 
are  contracts  in  writing,  77. 
who  may  be  a  subscriber,  85. 
by  corporation  not  impliedly  authorized,  488. 
by  municipal  corporations,  949,  951. 
in  fictitious  names,  303,  855. 
intended  to  be  colorable,  107. 

liability  resulting  from,  see  Liabilitt  of  Sharbholdbrb. 
validity,  if  illegal  or  irregular,  see  Illboal  Incorpobation. 
n.  Conditional  subscriptions^  78--93. 

subscription  on  condition  precedent  a  mere  offer,  78,  81. 

distinguished  from  subscriptions  on  special  terms,  82. 

distinguished  from  subscriptions  with  condition  as  to  liability,  149. 

condition  as  to  amount  of  subscriptions,  78,  141. 

conditions  as  to  location  of  railroad,  79,  80,  89,  90. 

power  of  agents  before  organization  to  accept,  88. 

power  of  managing  agents  to  accept,  84,  85,  87. 

acceptance  of  special  terms,  86. 

special  terms  as  to  payment  of  capital,  87. 
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SUBSCRIPTIONS  FOR  SRXRES,  ^  continued. 

agreements  to  pay  unconditionally,  149. 

where  all  subscriptions  are  on  the  sama  terms,  88. 

whether  subscription  conditional  or  on  speciid  terms,  80,  90. 

waiver  of  conditions,  —  when  conditions  disregarded,  91-93. 

validity  of  conditions  as  to  creditors,  821-823,  842,  845,  849. 
UL  Subscriptioru  obtained  by  frauds 

are  voidable,  94. 

representations  as  to  matters  of  law,  95. 

representations  as  to  legal  effect  of  contract,  96. 

representations  as  to  contents  of  paper,  97. 

representations  amounting  to  promises,  98. 

representations  as  to  matters  of  opinion,  98,  99. 

representations  must  have  deceived  subscriber,  100. 

representations  must  have  been  material  inducements,  101. 

power  of  agents  making  representations,  102,  103. 

representations  must  have  been  fraudulent,  104. 

what  representations  will  avoid  a  subscription,  104-107. 

effect  of  fraud  in  a  prospectus,  100,  103,  105. 

effect  of  colorable  subscriptions,  107. 

laches  bars  right  to  avoid  subscriptions,  108. 
lY.  Beacission  of  shares  and  subscriptions^  109-121.     See  Caitcblul- 
TioN  OF  Shares. 

not  impliedly  authorized,  109,  302. 

validity  of,  as  to  creditors,  841.     See  Creditors,  II. 

distinguished  from  rescission  of  contract  to  purchase,  110, 118. 

cancellation  of  shares  explained.  111. 

caused  by  purchase  of  shares  by  the  corporation,  112-114. 

violation  of  charter  not  a  cause  for,  115-117. 

wrongful  acts  of  agents  not  a  cause  for,  116,  117. 

by  unanimous  consent  under  authority  of  legislature,  110, 120. 

when  alteration  of  charter  a  cause  for,  120. 

alteration  under  reserved  power  not  a  cause  for,  121. 

consolidation  when  a  cause  for,  951. 
SUCCESSORS, 

use  of  word  not  necessary  to  grant  of  fee  to  a  corporation,  830. 
SUITS.    See  Remedies;  Pleading  and  Practice;  Equity. 

implied  right  of  corporation  to  maintain,  356-358. 

when  corporation  may  pay  expenses  of,  430. 

of  corporations  abate  on  dissolution,  1031. 

by-law  restraining  right  to  sue,  invalid,  495,  496. 

by  shareholders,  see  Shareholders. 

by  creditors,  see  Creditors. 
SURETY.    See  Guaranty. 

when  corporation  may  become,  394,  423. 

of  agent,  discharged  by  alteration  of  agency,  807  note. 

liability  of  shareholder  compared  with  that  of,  879. 
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SURPLUS, 

earnings,  see  Dividends. 

property,  use  of,  for  collateral  purposes,  867. 
SUBRENDER, 

of  charters,  dissolution  by,  1011. 

power  of  majority  to  surrender  charter,  418. 
SUSPENSION, 

of  officers  of  corporations,  641-543. 

of  payments  by  bank  when  a  cause  for  dissolution,  1027. 


T. 

TAXATION, 

constitutionality  of,  1085. 
in  aid  of  corporations,  when  constitutional,  1114. 
exemption  from,  see  Exemption. 

corporation  cannot  restrain  levy  of  unconstitutional  tax  on  shares, 
236  a,  note. 

TELEGRAPH  COMPANY, 

are  instruments  of  commerce,  974  a. 
rights  of,  under  acts  of  Congress,  974  a. 
duties  of,  to  the  public,  1114,  1129. 

TENDER, 

of  certificate  for  shares,  when  necessary,  61, 148. 

TERRITORIAL  GOVERNMENT, 

may  charter  corporations,  17. 
TERRITORIAL  LIMITS, 

of  corporate  action,  see  Foreign  Cobforations  ;  Placb. 

TIME, 

when  a  corporation  may  begin  business,  408-410. 
of  duration  of  corporations,  411,  418. 

TITLE.    See  Property. 

TORTS, 

liability  of  corporations  for,  725-784. 

liability  of  agente  for,  660.  j 

TRADE, 

by-law  in  restraint  of,  495. 
contracto  in  restraint  of,  1131. 

TRAFFIC  ARRANGEMENTS, 

among  railroad  companies,  see  Railroad  Companies. 

among  competing  companies,  1130,  1131. 
TRANSFER, 

of  property,  see  Propertt. 

of  franchises,  see  Franchise. 

of  assets,  righte  of  creditors  as  to,  see  Crbditoes. 


1166  INDSX. 

[tHB  RRnSBHOBI  AXB  TO  THX  SBCTIOHS.] 

TRANSFER  OF  SHARES, 

effect  of,  upon  rights  and  liabilities  of  holder,  159, 100. 

liability  for  calls  after,  161. 

effect  of,  as  to  creditors,  858. 

effect  of,  under  English  Companiea  Acts,  859. 

discharge  of  statutory  liability  to  creditors,  by,  858,  888,  891. 

liability  of  past  members,  890. 

right  to  dividends  after,  162. 

rights  of  transferee  to  sue  on  behalf  of  corporate  interestSi  265-269. 

in  joint-stock  companies  at  common  law,  163. 

in  corporation,  impliedly  authorized,  164. 

when  assent  of  agents  of  corporation  necessary,  165. 

must  be  accepted  by  transferee,  223. 

by-laws  regulating,  164. 

after  insolvency  of  corporation,  166,  167,  810. 

after  dissolution  of  corporation,  168. 

formalities  must  be  observed,  169. 

on  stock-books,  why  necessary,  170. 

on  stock-books  necessary  to  make  assignee  a  shareholder,  170. 

on  stock-books  necessary  to  discharge  assignor,  170,  856. 

on  stock-books  necessary  to  discharge  Uen  of  corporation,  171,  206. 

how  executed  on  books,  172. 

who  has  power  to  execute,  172. 

surrender  of  certificate  required,  172,  186. 

whether  power  of  attorney  in  writing  necessary,  192. 

issue  of  new  certificate  not  necessary,  173. 

assignment  without  transfer,  174-184. 

sales  of  shares,  174-180. 

right  to  dividends,  as  between  vendor  and  purchaser,  175, 177, 178. 

liability  for  calls,  as  between  vendor  and  purchaser,  176. 

liability  of  purchaser  to  indemnify  vendor,  176,  856  note. 

sale  of  preferred  shares,  right  to  dividends,  180,  449. 

what  is  notice  of  rights  of  assignee  without  transfer,  181-184. 

notice  of  will  where  shares  are  held  by  executor,  182. 

effect  of  notice  that  shares  are  held  in  trust,  183,  184. 

corporation  may  use  reasonable  precaution  before  allowing  transfer 

by  trastee,  183  note, 
assignment  by  indorsement  of  certificate,  185. 
rights  of  purchasers  of  certificates,  189,  190. 
indorsement  of  certificate  a  warranty  of  genuineness,  191. 
power  of  attorney  on  certificate  a  mere  form,  192. 
rights  of  creditors  of  shareholder  on  books  after  assiimment,  193- 

200. 
right  of  attaching  creditors  of  assignor,  196-199. 
lien  reserved  by  corporation  must  be  discharged,  201,  203. 
character  and  extent  of  lien  on  shares,  204^  205. 
lien  when  not  enforceable,  206. 


IKDEX.  1167 

[THB  BEFBBXK0B8  ABB  TO  TKB  SBOTIOHS.] 

TRANSFER  OF  SHARES, -— conrtnutfrf. 

waiver  of  lien,  207. 

unauthorized,  does  not  devest  rights  of  shareholder,  208. 

under  forged  power  of  attorney,  208-210  a. 

party  claiming  may  be  required  to  show  title,  211. 

liability  to  creditors  where  corporation  refuses  to  allow,  856  note. 

remedies  against  corporation  wrongfully  refusing,  208,  212-221. 

remedies  of  assignor  where  corporation  refuses,  212-215. 

remedies  of  equitable  owner  or  assignee,  21&-221. 

agent  refusing  to  permit  not  personally  liable,  565. 

irregular  transfers,  —  ratification,  222,  223,  677,  748. 

TRANSPORTATION.    See  Railroad  Compahies;  Cabbikbs. 

TROVER.     See  Conversiok. 

TRUSTEES.     See  Trusts. 

of  corporations,  see  Dirbctoes. 
where  incorporated,  34. 

TRUSTS.    See  Equity. 

when  corporation  may  assume,  834,  387  a. 
between  corporation  and  shareholders,  287. 
laws  impairing  unconstitutional,  1049. 
fund  for  security  of  creditors,  see  Creditors. 
liability  of  agents  to  account  as  trustees,  525. 
liability  of  agents  for  funds  held  by  the  corporation  in  trust,  669. 
of  shares,  rights  of  equitable  owners,  174,  256,  260. 
of  shares,  rights  of  trustee,  304,  483. 
of  shares,  liability  of  equitable  owners,  858,  854. 
of  shares,  liability  of  trustee,  304,  852. 

of  shares,  for  benefit  of  corporation,  trustee  not  liable,  850,  851. 
of  shares,  assignment  without  transfer  creates,  856  note, 
of  shares,  by  issue  of  the  corporation  as  collateral  security,  850, 851. 
of  shares,  right  of  trustee  to  indemnity,  175,  856  note, 
of  shares,  what  is  notice  to  the  corporation,  181-184. 
of  shares,  remedy  of  equitable  owner  against  the  corporation,  220, 
221. 

U. 

ULTRA  VIRES. 

meaning  of  term,  648,  649,  700,  705. 

what  corporate  acts  are  authorized,  see  Construction  of  Char- 
ters. 

▼alidity  of  unauthorized  corporate  acts,  see  Validity  of  Corpo- 
rate Acts. 

UNITED  STATES  COURTS, 

jurisdiction  depending  on  citizenship,  075. 
jurisdiction  in  suits  by  or  against  national  banks,  987. 


1168  i2n)EX. 

[tHB  XBTXBXVCBS  ABS  to  THS   BX0TIOK8.] 

UNITED  STATES  COURTS,— con/intierf. 

jurisdiction  in  suit  by  or  against  corporations  chartered  by  Con- 
gress, 985-087. 

jurisdiction  depending  on  citizenship  of  corporations  chartered  by 
several  States,  999,  1001. 

jurisdiction  depending  on  citizenship  of  joint-stock  companies, 
989,  990. 

stipulations  of  foreign  corporations  not  to  remove  suits  into,  971. 

service  of  process  on  corporations  in,  982. 

equity  rule  94  as  to  shareholders'  bills,  289. 

USURY, 

by  corporations,  effect  of,  687,  068. 

by  national  banks,  669. 

by  foreign  corporations,  964. 


V. 

VALIDITY  OP  CORPORATE  ACTS, 

general  principles  governing,  675,  576. 

illegal  formation  of  corporations,  see  Illegal  iNCORPORAXioir. 

of  foreign  corporations,  661-665,  696, 958, 968,  967.    See  Foreion 

Corporations. 
I.  ResponsUnlity  of  a  corporation  for  the  acts  of  its  agents^  — general  ruLe^ 

577,  578.    See  also  Agents. 

A.  Corporations  not  bound  by  unauthorized  acts  of  their  agents,  579. 
acts  or  contracts  in  excess  of  the  charter,  580. 

executed  transactions  not  binding  if  unauthorized,  681,  632. 

informal  acts  of  agents,  582-584. 

informal  appointment  of  agents,  636-640. 

proof  of  authority  of  agents,  when  required,  616. 

dissolution  of  corporations  for  wrongs  of  agents,  1016, 1028. 

B.  Liability  as  against  party  entitled  to  assume  agent's  authority, 

585-617. 

liability  for  acts  authorized  under  ordinary  circumstances,  587, 

597  et  seq. 
no  liability  for  acts  unauthorized  under  ordinary  circumstances,  607. 
liability  where  authority  depends  upon  facts  peculiarly  within  the 

agent's  knowledge,  588,  610  et  seq. 
when  a  party  dealing  with  an  agent  may  assume  his  authority  to 

do  an  act,  —  the  authorities,  606-609. 
no  liability  unless  party  dealing  with  agent  is  misled  by  the  agent's 

apparent  authority,  589. 
when  party  dealing  with  agent  must  ascertain  his  authority,  690, 

593,  609. 
notice  of  terms  of  the  charter  presumed,  691,  596. 
notice  of  legislation  affecting  the  corporation,  592. 
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VALIDITY  OF  CORPORATE   ACTS, -- continued. 
notice  of  by-laws,  —  secret  instructions,  593-595. 
notice  of  ordinances  of  municipalities,  596. 
party  having  notice  of  agent's  excess  of  authority  cannot  charge 

corporation,  589,  584  note, 
when  regular  appointment  of  agent  may  be  presumed,  687. 
when  authority  to  issue  or  indorse  negotiable  paper  may  be  pre- 
sumed, 597,  602,  606. 
when  authority  to  make  a  contract  may  be  presumed,  598. 
when  authority  to  buy  or  sell  may  be  presumed,  599,  606,  609. 
limitation  of  authority  to  borrow  or  issue  securities  to  a  gross  sum, 

600. 
limitation  of  authority  to  boirow  to  a  single  occasion,  601. 
laibility  to  purchasers  of  negotiable  paper  or  certificates  issued  by 

agents,  602,  603. 
liability  to  assignees  of  non-negotiable  obligations  issued  by  agents, 

604. 
liability  for  false  representations  of  agents,  605,  611. 
.liabUity  for  fraudulent  issue  of  certificates  for  shares,  605. 
when  compliance  with  prescribed  formalities  may  be  presumed,  610, 

611. 
officers  of  corporation  cannot  assume  compliance  with  formalities, 

684  note, 
rights  of  bonajide  purchaser  of  municipal  bonds,  612-^15. 
proof  of  authority  of  agents,  —  presumptions,  616,  617. 
C.  RcUification  of  unauthorized  acts,  618-635.     See  also  Ratifica- 

TICK. 

scope  of  the  doctrine  of  ratification,  —  illegality  cannot  be  cured, 
619-621. 

rights  of  creditors  and  the  State  cannot  be  impaired  by,  620. 

application  of  the  doctrine  of  ratification  to  municiptd  and  chari- 
table corporations  and  savings  banks,  621. 

ratification  by  the  shareholders,  623-625. 

ratification  of  acts  in  excess  of  the  charter,  619,  622,  624,  625. 

ratification  of  alteration  of  charter  or  consolidation,  628. 

ratification  of  misapplication  of  funds,  249,  625. 

ratification  of  informal  acts  and  contracts,  634,  685. 

ratification  of  informal  appointment  of  agents,  636. 

by  directors  and  other  agents,  622,  627. 

by  the  majority,  626. 

what  operates  as  ratification  by  shareholders,  628-682. 

estoppel  by  acquiescence  or  laches  of  shareholders,  628,  680. 

presumption  of  ratification,  629,  682. 

proof  of  ratification,  688. 
n.  Respontibility  of  a  corporation  for  iha  aett  qf  th€  mqforitjf,  641-647. 
See  also  Majority. 

the  powers  of  the  majority,  64I9  642. 
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VALIDITY  OF  CORPORATE  ACTS ^  ^  continued. 

unauthorized  nets  of  the  majority  not  binding,  643,  644. 

the  majority  cannot  alter  the  charter,  645. 

the  majority  cannot  effect  a  consolidation,  646. 

when  the  corporation  is  bound  by  unauthorized  acts  of  the  major- 
ity, 647. 
in.    The  legal  effect  of  common  law  and  statutory  prohibitions  upon  the 
validity  of  corporate  acts,  648-734. 

general  principles  determining  the  validity  of  illegal  corporate  acts 
and  contracts,  648-654. 

illegality  may  be  cured  by  the  legislature,  20,  1080. 

A.  Effect  of  stotutory  or  common  law  prohibitions,  654  et  seq. 
contracts  illegal  at  common  law,  655,  656. 
unauthorized  transfers  of  franchises,  930,  931. 

contracts  prohibited  by  the  charter  or  by  statute,  657,  666. 

effect  of  general  statutory  prohibitions  against  unauthorized  cor- 
porate acts,  658-660. 

effect  of  statutes  regulating  foreign  corporations,  661-665. 

usurious  contracts,  666-669. 

nnauthorized  banking,  670. 

prohibited  devises  to  corporations,  671. 

effect  of  regulations  for  the  protection  of  shareholders,  672  et  seq, 

dealings  in  prohibited  securities,  673,  674. 

prohibited  loans,  673,  674. 

effect  of  regulations  for  the  management  of  corporations,  674. 

effect  of  provisions  prescribing  formalities  in  the  corporate  transac- 
tions, 675-677. 

contracts  not  in  compliance  with  prescribed  formalities,  675. 

appointment  of  officers  not  in  accordance  with  charter,  676. 

subscriptions  for  shares  and  transfers  not  in  accordance  with  pre- 
scribed forms,  677. 

prohibited  transfers  of  property,  678. 

prohibited  issues  of  shares,  679. 

prohibited  issues  of  negotiable  securities,  680. 

B.  Specific  performance  of  an  act  in  violation  of  the  charter  will  not 

be  decreed,  681. 
active  trust  in  violation  of  the  charter  not  enforceable,  682. 
contract  permanently  altering  the  constitution  of  a  corporation  not 

enforceable,  683. 
when  specific  performance  of  an  obligation  created  in  violation  of 

charter  decreed,  684,  688. 

C.  Contracts  in  excess  of  the  charter  voidable  while  unperformed, 

685. 

D.  Innocent  parties  may  charge  corporation  on  contracts  made  in  vio- 

lation of  the  charter,  686-688. 

E.  Liability  under  executed  contracts  in  excess  of  the  charter,  689- 

706. 
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VALIDITY  OF  CORPORATE  ACTS,  —  continued. 

the  principle  of  the  liability  under  executed  contracts  in  excess  of 
the  charter,  689-^01. 

the  liability  not  based  on  the  principle  of  estoppel,  692. 

authorities  in  support  of  the  doctrine,  692-698. 

the  English  authorities,  705,  706. 

conflicting  authorities  discussed,  699-704. 

contracts  made  pursuant  to  unconstitutional  charters,  694. 

the  doctrine  applies  to  foreign  corporations,  696. 

executed  contracts  made  by  corporations  under  unauthorized  part- 
nership or  consolidation,  697. 
F.  Validity  of  transfers  of  property  involving  unauthorized  corporate 
action,  707-718. 

questions  of  agency  distinguished,  708,  708  a. 

conveyance^  of  real  estate  to  corporations,  710. 

conveyances  of  real  estate  by  corporations,  711. 

transfers  of  personal  property,  712. 
6.  Obligations  resulting  from  the  performance  of  void  contracts,  714- 

724. 
•  general  principles,  714,  719. 

liability  for  money  or  property  received  by  agents  under  unau- 
thor^ed  contracts,  708,  715-717. 

liability  of  municipEdities  for  value  received  under  unauthorized 
contracts,  718. 

when  a  corporation  may  recover  compensation  for  property  trans- 
ferred pursuant  to  an  unauthorized  agreement,  719,  720. 

liability  to  account  for  anything  received  under  an  agreement  void 
for  illegality,  721,  722, 

when  no  remedy  will  be  granted,  728. 

property  acquired  on  joint  account  under  illegal  contracts,  724. 
H.  Liability  of  a  corporation  for  torts,  725-734. 

responsibility  of  a  corporation  for  the  torts  of  its  agents,  725,  780. 

liability  to  pay  exemplary  damages,  728,  729. 

liability  for  criminal  offences,  782,  788. 

liability  for  contempt  of  oonrt,  784. 

ratification  of  torts,  781. 

VALUE, 

of  franchises,  929. 
of  shares,  288,  826. 

VALUE  RECEIVED, 

under  void  contracts,  when  oompensatioQ  dae,  714-724. 

VEXATIOUS  SUIT, 

liability  of  corporation  for,  727. 

VIOLATION  OF  CHARTER, 

does  not  discharge  shareholders,  115-117. 
remedies  of  shareholders,  see  SHABXHOLDiBSt  XL 

TOLi  II.  —  40 
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VIOLATION  OF  CHARTER,  —  con(mti«f. 

effect  on  yalidity  of  corporate  acts,  see  Yauditt  ov  Cqbfobatb 

Acts. 
when  a  cause  for  di8aoliition»  see  DiseojuuTioir. 

VOID  CONTRACTS, 

distinguished  from  ^'voidable  "  contrads,  624. 

VOTE.    See  Meetings. 

who  entitled  to,  66,  483. 

by  proxy,  486. 

number  of  votes  of  each  shareholder,  476  a. 

personal  interest  of  shareholders  does  not  disqualify,  477. 

combinations  among  shareholders,  477. 

assignee  of  shares  without  transfer  not  entitled  to,  170. 

shares  belonging  to  the  corporation  cannot  be  voted,  478. 

votes  cast  illegally,  or  for  disqualified  candidates;  485. 

legislature  cannot  alter  voting  power,  1069. 

remedy  of  shareholder  to  protect  right  to,  286. 


W. 

WAIVER, 

of  condition  of  subscription  for  shares,  91-08. 
of  lien  on  shares,  207. 

of  liability  of  shareholders,  by  creditors,  671. 
of  forfeiture  of  franchises,  10^. 

WARRANTY, 

of  genuineness  of  certificate  for  shares  by  indorsement!  lOl* 
WATER  COMPANIES, 

duties  to  the  public,  1114,  1129. 

WILLS,  STATUTES  OF, 

applicable  to  corporations,  831--883. 

WINDING  UP, 

discretionary  power  of  majority  as  to,  418,  414,  417. 
of  portion  of  business,  when  authorised,  419. 
when  it  is  a  duty,  412,  282-286. 
remedy  of  shareholder  to  enforce,  282-286. 
directors  have  no  authority  to  direct,  618. 
creditors  cannot  require,  after  consolidation,  966. 
right  of  shareholders  to  distribution  of  assets^  416-417. 
assets  may  be  distributed  among  shareholders  on  books,  170. 
equities  among  shareholders,  811-316. 
rights  of  holders  of  preferred  shares,  461. 
after  dissolution,  1036,  1037. 

proceedings  where  liability  of  shareholders  to  oontribata  capital 
must  be  enforced,  811-316,  860-868. 
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WINDING  JJF,^  continued. 

proceedings  where  individual  liability  of  shareholders  to  creditors 

must  be  enforced,  893-905. 
rights  of  policy-holder  in  insurance  company,  806  note, 
under  English  Companies  Acts,  869. 
of  foreign  corporations,  988. 
constitutionality  of  laws  proTiding  new  remedies  for,  1076, 1077. 

WRITING, 

necessary  to  subscription  for  shares,  69. 
subscription  for  shares,  proof  of,  77. 
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